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NOTE. 


The  Act  creating  the  Appellate  Coart  requires  these  courto 
to  write  opinions  only  in  cases  where  the  judgments  or 
decrees  of  the  courts  below  are  reversed  and  the  causes 
remanded.  This  accounts  for  the  opinions  in  this  volume 
being,  with  a  few  exceptions,  in  cases  where  the  judgments 
below  were  reversed  by  the  Appellate  Courts.  See  Kurd's 
Revised  Statutes,  1883,  page  341. 
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PROCEEDINGS 

UPON  THE  DEATH  OF 

Hon.  Chauncey  L  Higbee,  Presiding  Judge, 

HAD  AT  ▲  MEETING  OF  THE  BAR  AND  IN  THE  APPELLATE  COUBT, 

AT  SPRINGFIELD,  AT  THE 

NoYBKBBB  Term,  A.  D.  1884. 


At  a  meeting  of  the  bar  held  in  the  Appellate  Court  rooms,  ifi 
Springfield,  December  16,  1884,  for  the  purpose  of  expressinpr 
their  respect  and '  esteem  for  the  memory  and  testifying  their 
regret  at  the  sudden  death  of  the  Hon.  Chauncey  L.  Higbrk, 
late  Presiding  Judge  of  the  Appellate  Court  for  the  Third  District, 
Hon.  John  A.  M cClsrkand,  presided.  Hon.  Milton  Hat,  chair- 
man of  the  committee  on  resolutions,  reported  the  following, 
which  were  unanimously  adopted: 

Whereas,  An  Allwise  Providence  has  by  death  removed  from 
a  career  of  high  honor  and  great  usefulness  the  Hon.  Chauncey 
L.  Htgreb,  the  Presiding  Justice  of  the  Appellate  Court  for  the 
Third  District  of  this  State;  and 

Whereas,  The  members  of  the  bar  of  the  district  aforesaid  are 
moved  by  this  sad  event  to  give  expression  to  their  profound 
regret  for  this  loss,  and  to  testify  their  high  appreciation  of  the 
character  of  Judge  Higbee,  both  as  a  man  and  a  judicial  officer, 
therefore, 

Resolved^  That  the  bar  of  this  district  deplore  the  death  of  Judge 
Higbee  as  a  loss  to  the  important  tribunal  of  which  he  was  the 
chief,  as  well  as  to  the  bar  and  all  others  interested  in  the  able 
and  upright  administration  of  the  laws. 

JHesolved,  That  in  the  death  of  Judge  Higbee  the  State  has 
lost  not  only  one  of  its  most  eminent  citizens,  whose  public  and 
private  character  was  above  and  beyond  reproach,  and  every  way 
worthy  of  emulation,  but  also  one  of  its  most  faithful,  able  and 
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distinguished  jurists;  that  as  a  judge  he  was  learned  in  the  law, 
and  firm,  just  and  impartial  in  its  application;  that  his  apprehen- 
sion of  the  relation  of  the  facts  of  the  case  to  the  rule  of  law  to  be 
applied  was  clear  and  comprehensive;  that  he  brought  to  the 
bench  not  only  great  knowledge  of  the  law.  but  in  addition  the 
ripe  and  valuable  experience  acquired  by  an  active,  varied  and 
successful  practice  at  the  bar — qualifications  which  long  service 
upon  the  bench  had  so  amplified,  strengthened  and  matured  that 
we  recoprnize  him  to  have  attained  the  full  stature  of  our  most 
eminent  judges. 

Hesolved^  That  as  members  of  the  bar  we  shall  cherish  his 
memory  and  hold  him  in  grateful  recollection,  as  well  for  his  uni- 
form kindness,  courtesy,  forbearance  and  patience,  which  ho  in- 
variably extended  to  the  bar  and  all  who  came  before  him  whilst 
in  the  exercise  of  his  judicial  duties,  as  for  the  dignity,  impar- 
tiality, ability  and  acceptance  with  which  be  discharged  those 
duties. 

Mb.  Hay^s  Remarks. 

Hon.  Milton  Hay,  who  had  been  appointed  to  present  these 
resolutions  to  the  Appellate  Court,  over  which  the  lamented  jurist 
so  long  presided,  after  reading  the  resolutions,  said: 

May  IT  Please  THE  Court: — The  resolutions  which  have  been 
read,  briefly  but  comprehensively  sum  up  the  public  and  profes- 
sional character  of  Judge  Higbeb  as  the  bar  of  this  district  and 
of  the  State  at  large  recognize  that  character  to  have  been,  and 
they  are  desirous  that  this  recognition  shall  be  placed  upon  the 
enduring  records  of  the  tribunal  with  which  he  was  so  long  and 
so  honorably  associated,  and  of  which  he  was  so  distinguished  a 
member. 

Whilst  discharging  the  duty,  may  it  please  the  court,  of  pre- 
senting this  tribute  of  the  bar  to  the  memory  of  Judge  Higbee, 
I  have  felt  it  incumbent  for  reasons  that  will  presently  appear, 
that  I  should  add  my  personal  tribute  to  his  memory. 

With  Judge  Higbee  it  was  my  good  fortune  to  have  enjoyed  a 
long  and  somewhat  intimate  personal  and  professional  acquaint- 
ance. I  had  come  to  the  bar  of  Pike  county,  in  this  State,  a  few 
years  earlier  than  he,  and  was  there  residing  at  the  time  Judge 
Higbeb  fixed  his  residence  there  and  began  practice  at  the  same 
bar. 
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For  a  period  of  near  twelve  years  we  were  contemporaneously 
in  practice  at  that  bar,  and  to  some  extent  throughout  the  judicial 
circuit  to  which  that  bar  belonged.  My  change  of  residence  to 
this  city  somewhat  interrupted  the  closer  relations  we  had  for- 
merly maintained;  but  upon  his  accession  to  the  bench,  my  busi- 
ness engagements  in  his  own  courts  and  before  the  Appellate 
Court,  and  his  attendance  upon  the  Appellate  Court  here,  gave 
us  frequent  opportunities  of  keeping  alive  and  nourishing  our  old 
time  acquaintance  and  friendships;  and  we  mutually  availed  our- 
selves of  these  opportunities. 

During  our  ^contemporaneous  practice  at  the  bar  I  was  fre- 
quently associated  with  him,  and  yet  more  frequently  opposed  to 
him,  in  the  conduct  and  trial  of  causes,  and  hence  had  ample  op- 
portunity for  becoming  acquainted  with  his  persoiial  and  profes- 
sional characteristics. 

Judge  Higbee  was  no  ordinary  man.  He  started  in  his  pro- 
fession under  many  of  the  difficulties  and  embarrassments  which 
have  attended  so  many  of  our  most  successful  lawyers  and  public 
men.  Like  many  of  us  who  started  in  the  profession  at  that  ear- 
lier period,  his  professional  preparation  for  the  bar  had  been  im- 
perfect. Against  this  difficulty,  however,  he  had  occasion  to 
struggle  but  briefly.  The  rapidity  with  which  he  overcame  it 
was  indeed  marvelous.  As  great  soldiers  are  said  to  learn  the 
art  of  war  upon  the  battle-field,  so,  in  the  open  field  of  practice, 
opposed  with  rivals  and  contestants.  Judge  Higbee  acquired,  to 
a  high  degree  of  excellence,  both  the  principles  and  art  of  his 
profession. 

Hand  in  hand  with  its  practice,  be  stored  his  mind  with  the 
principles  of  law  from  the  authorities,  and  these  became  im- 
printed upon  his  memory — not  dimly,  as  from  the  abstract  reading 
of  a  student,  but  forcibly  and  freshly,  by  their  required  applica- 
tion to  cases  presently  in  hand  in  his  practice.  His  memory  of 
principles  and  precedents  thus  acquired  was  retentive,  and  he 
had  seldom  occasion  thereafter  to  be  refreshed  with  them.  He 
possessed  in  high  degree  that  combination  of  qualities  that  com- 
mands success  at  the  bar.  He  had  been  endowed  with  the  rich 
heritage  of  "a  sound  mind  in  a  sound  body."  He  was  physically 
capable  of  hard  and  unremitting  labor.  He  had  an  active,  nerv- 
ous temperament,  which,  combined  with  indomitable  industry 
and  a  firm  persevering  purpose,  impelled  him  to  constant  activity 
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and  successfal  achievement  in  whatever  he  undertook,  and  spe- 
cial! j  fitted  him,  in  combination  with  his  other  qualities,  for  pro- 
fessional success.  He  was  endowed  in  hi^h  degree  with  that 
quality  of  sense  known  as  ^good  common  sense,"  which,  para- 
doxical as  it  may  seem,  is  after  all  the  highest  and  most  uncom- 
mon sense;  and  if  I  were  asked  my  opinion  as  to  what  quality 
of  his  character  he  was  most  indebted  for  his  success  in  life,  pro- 
fessionally and  otherwise,  I  should  say  it  was  his  good  common 
sense,  united  with  an  active  and  energetic  temperament,  which 
inspired  to  a  laudable  ambition  to  advance  himself.  Good  com- 
mon sense  implies  not  only  the  existence  of  all  the  useful  mental 
faculties  in  high  degree,  but  their  existence  in  that  state  of  equi- 
poise that  they  are  self-balanced  and  self-regulating — ^promotive 
of  all  healthy  thought  and  action,  and  repellant  of  everything  to 
the  contrary.  The  mind  thus  constituted  can  never  be  the  victim 
of  distempered  ideas  or  conduct. 

Judge  Uigbbb  thus  constituted,  it  is  needless  to  say,  rose  rap- 
idly in  his  profession,  and  soon  acquired  a  large  practice  and  an 
enviable  position  at  the  bar.  His  habits  were  good,  his  industry 
great,  and  his  determination  to  excel  could  not  be  thwarted.  As 
a  practicing  lawyer  he  prepared  his  cases  for  trial*  with  consum- 
mate skill,  thoroughly  informing  himself  of  the  evidence  in  ad- 
vance of  trial,  as  it  would  orobably  develop  itself  on  both  sides 
of  the  case,  and  preparing  to  support  or  counteract  it,  as  the  de- 
mands of  his  case  might  require.  He  early  became  a  skilled 
pleader,  and  never  allowed  a  false  or  insufficient  issue  to  be  made 
to  the  prejudice  of  a  client.  At  the  bar  he  was  not  eloquent  or 
finished  of  speech.  He  did  not  attempt  the  graces  of  oratory;  he 
discarded  the  aid  of  wit  and  of  the  imagination ;  but  he  was  never- 
theless a  most  effective  speaker,  either  with  court  or  jury.  He 
was  logical,  clear  and  forcible,  and  spoke  with  ease  and  fluency, 
never  deviating  from  the  points  in  issue,  marshaling  and  stating 
his  points  with  power  and  great  effect.  His  knowledge  of  human 
nature  and  of  the  motives  which  usually  control  men  was  pro- 
found, and  this  knowledge  was  invaluable  to  him  in  the  practice 
of  his  profession,  and  became  equally  valuable  to  him  as  a  judge. 

With  such  qualifications  as  a  lawyer,  Judge  Higbee  was  ripe 
for  the  judicial  office  when  he  was  raised  to  the  bench.  He  was 
elected  Circuit  Judge  of  the  then  Fifth  Judicial  Circuit  at  the 
general  judicial  election  of  1861,  and  was  re-elected  continuously 
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thereafter  at  each  successive  judicial  ^election  ending  with  the 
existing  term. 

In  1877,  on  the  formation  of  the  Appellate  system  of  courts, 
Judge  Higbeb  was  assigned  to  Appellate  Court  duties  for  the 
Third  Appellate  Judicial  District,  and  by  re-assignment,  was  con- 
tinued in  that  duty  until  his  death.  How  well,  how  faithfully 
and' how  acceptably  he  has  performed  his  duties  In  that  important 
tribunal,  the  resolutions  presented  by  the  bar  have  attested  and 
need  not  be  enlarged  upon.  With  qualifications  so  ample,  with 
an  experience  so  educated  and  matured.  Judge  Higbee  could  not 
be  otherwise  than  eminent  in  his  station. 

Although  we  have  been  called  together  chiefly  to  give  expres- 
sion to  our  sentiments  in  regard  to  tbe  professional  and  judicial 
character  of  Judge  Higbee,  yet  I  may  be  pardoned  for  some 
reference  to  his  character  as  a  map  and  a  citizen.  We  recognize 
that  men  have  broader  relations  and  obligations  than  mere  devo- 
tion to  special  callings.  We  do  not  like  to  regard  men  in  the 
aspect  of  mere  machines  specially  fitted  for  one  purpose,  and  as 
having  no  sympathy  with  or  adaptation  for  the  general  services 
of  the  world  about  them. 

Judge  Higbee  was  not  wholly  absorbed  by  his  profession  or 
his  judicial  duties.  As  a  citizen  he  was  in  sympathy  with  what- 
ever tended  to  upbuild  and  improve  the  community  with  which 
he  was  connected,  and  gave  to  such  e£forts  his  active  and  always 
valuable  counsel  and  assistance.  He  had  accepted  political  posi- 
tions and  served  both  in  the  house  and  senate  of  our  State  legis- 
lature, but  his  political  life  was  comparatively  brief,  and  he  chose 
wisely  in  surrendering  honors  in  this  field  for  the  more  durable 
and  more  satisfying  honors  to  be  achieved  in  the  line  of  his  pro- 
fession. 

He  was  exemplary  in  his  habits,  faithful  in  all  his  engage- 
ments, true  in  his  friendships,  and  kind  and  charitable  in  his 
disposition.  He  was  a  devoted  husband  and  a  kind,  indulgent 
parent.  His  home  was  ever  a  haven  of  happiness  to  him,  and  he 
indulged  in  and  soaght  for  no  pleasures  or  recreations  in  which 
his  loved  ones  could  not  participate. 

In  brief,  we  may  sum  up  by  applying  to  the  record  of  the  life 
of  Judge  Higbee  what  was  said  of  another: 

*^Hc  leaves  to  his  children  and  his  country  the  record  of  a  life — 

'Rich  in  the  world's  opinion  and  men's  praise, 
And  full  of  all  we  could  desire,  but  days."  '* 
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Judge  MgCulloch^s  Response. 

Judge  McCulloch,  at  the  conclusion  of  Mr.  Hay's  remarks, 
said: 

"  Gbnti.emen  op  the  Bar: — The  occasion  of  our  coming 
toorether  to-daj  is,  to  ^^e  surviving  members  of  the  court,  one  of 
solemnity.  For  the  first  time  in  its  history  has  one  of  its  mem- 
bers, in  the  orderings  of  Providence,  been  removed  by  the  hand 
of  death.  The  vacancy  which  has  thus  been  occasioned  is  like  to 
that  which  takes  place  in  the  household,  when,  in  an  unexpected 
moment,  the  messenger  comes  and  removes  one,  perhaps  the  head 
of  the  family. 

As  the  days  pass  by  and  the  reality  of  our  loss  becomes  more 
apparent,  a  feeling  of  sadness,  akin  to  bereavement,  which  we  find 
difficulty  to  express  in  suitable  words,  seems  to  pervade  the  places 
of  our  accustomed  meetinors. 

For  seven  years  Hon.  Chauncey  L.  Higbee  was  a  member  of 
this  court,  for  the  whole  period  the  associate  of  one,  and  for  the 
{vie  years  last  past  the  associate  of  both  of  the  surviving  members. 
During  all  that  period  the  most  intimate  and  friendly  relations, 
both  social  and  official,  have  existed  between  us.  When  duty 
brought  us  together  he  was  constantly  with  us  in  his  seat  upon 
the  bench,  at  his  post  in  the  conference  room,  or  sitting  between 
us  at  the  table. 

In  these  several  positions,  we,  who  survive,  had  the  privilege  of 
fjrming  an  acquaintance  with  him,  more  intimate,  perhaps,  than 
most  men  have  with  their  associates  in  business.  And  speaking 
for  myself,  as  I  am  happy  to  do,  I  regard  it  as  one  of  the  highest 
privileges  of  my  life  to  have  been  thus  associated  with  him  in  the 
high  trust  reposed  in  this  court. 

It  is  sometimes  said  that  death  should  be  the  occasion  of  bury- 
ing all  enmities  and  of  forgiving  all  o£fenses.  We  are  most  happy 
to  bear  this  tribute  to  his  memory,  that  between  the  surviving 
members  of  this  court  and  Judge  Higbee  there  are  no  antagon- 
isms to  bury,  no  asperities  to  soften,  and  no  harsh  words  to  forget. 
All  his  words  were  uttered  in  kindness  and  all  his  deeds  were 
done  in  the  spirit  of  forbearance.  Even  when  differing  from  us, 
one  or  both,  his  own  judgment  was  expressed  with  so  much  con- 
sideration for  those  Opposed  to  him,  as  to  create  no  irritation  of 
feeling  whatever. 

In  his  private  intercourse  with  men  he  was  gentlemanly,  unob- 
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trusive,  unostentatious.  He  won  the  esteem  oi  Ins  ucqu.atitiinccs 
by  showing  himself  friendly,  by  takin&^  an  interest  in  their  affairs, 
by  giving  them  good  counsel,  and  by  lending  a  helping  hand  in 
time  of  need. 

In  all  public  enterprises  of  his  town  and  neighborhood  he  took 
a  lively  interest,  was  generally  looked  to  as  a  leader  and  referred 
to  as  chief  adviser. 

Upon  questions  of  law  the  soundness  of  his  judgment  had  be- 
come almost  proverbial,  and  such  was  the  confidence  reposed  in 
him  by  both  the  bar  and  the  people  of  his  circuit  that,  in  the 
majority  of  causes  coming  before  him  for  decision,  the  jury  was 
dispensed  with  and  the  judgment  rendered  by  him  taken  as  a 
finality. 

While,  therefore,  we  can  not  but  grieve  for  his  loss  to  us  indi- 
vidually, we  shall  ever  look  back  upon  the  period  of  our  associa- 
tion with  him  with  feelings  of  pleasure  unmixed  with  any  occa- 
sion of  pain. 

In  the  presence  of  so  many  who  have  known  him  so  long  and 
so  well, it  would  be  but  repeating  what  yourselves  do  know,  were 
we  to  speak  at  length  of  his  private  character,  his  attainments  in 
his  profession  or  his  services  to  the  public.  A  knowledge  ol 
these  things  has  become  the  common  property  of  the  i>eople, 
especially  of  those  of  the  circuit  in  which  for  so  many  years  he 
occupied  the  position  of  their  judg\ 

He  was  a  wise  man,  always  seem  ins:  to  know  what  was  br»st  to 
be  done,  the  best  tim3  and  place  of  doiiior  it^  and  tlie  best  means 
of  accomplishing  his  purpose.  He  therefore  met  with  success  in 
his  business  affairs,  in  his  professional  and  political  life,  and  in 
his  career  upon  the  bench. 

In  the  confrn^nco  room  hi^  powers  of  analysis  were  (exhibited 
in  a  very  marked  doirree.  VV^ith  him  the  priiuiplj  of  1  i\v  uuder- 
Iving  any  case  was  to  be  found  in  its  adaptinliiess  to  tht^  p  actical 
affiirs  of  life.  If,  th«refore,  a  principle  contenJiMi  lor  wouid,  in 
his  jii  lgmi*nt,  work  out  in  the  experience  of  men  into  a!)surd 
cons"qncnce8,  he  would  rej^ect  it  and  seek  for  a  more  practical 
rule.  Hiving,  as  he  supposed,  arrived  at  the  true  solution  of  a 
difticult  prohleui,  he  would  begin  to  unravel  the  tani^KMl  thread 
by  explaining  it  to  his  associates.  Then  it  was  that  his  ideas 
seemed  to  flow  most  rapidly,  and  with  the  idea^  came  the  words 
in  which  to  express  them,  until,  when  he  had  finished,  there 
seemed  to  be  nothing  more  to  say. 
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But  even  then  he  did  not  rest  satisfied.  Often,  when  he  had 
apparently  exhausted  a  case,  and  elucidated  it  to  the  entire  satis- 
faction of  his  associates,  he  would  hesitate,  go  back,  re-examine 
his  grounds  and  review  the  positions  he  had  taken  in  the  light  ol 
adjudged  cases.  His  written  opinions  were,  therefore,  very 
guarded,  and  more  frequently  kept  within,  rather  than  suffered  to 
wander  beyond  the  point  intended  to  be  arrived  at. 

As  a  lawyer  and  a  judge  he  regarded  with  disfavor  all  innova- 
tions upon  the  common  law.  Having  studied  with  care  its  his- 
tory and  many  of  its  leading  authors,  and  believing  its  maxims 
to  be  the  result  of  the  best  judgment  of  men  ripe  in  judicial 
knowledge,  he  often  regretted  what  seemed  to  him,  in  some  mod- 
ern decision,  to  be  either  unnecessary  refinements  upon,  or  abso- 
lute departures  from  its  well  established  principles. 

As  a  legislator  he  is  said  to  have  been  equally  prudent  and 
painstaking.  Here,  too,  he  was  not  disposed  to  regard  with  favor 
any  innovations  upon  the  common  law,  but  when  a  change  be- 
came inevitable,  he  applied  his  hand  with  vigor  to  the  guiding 
of  the  craft  into  a  safe  harbor.  An  instance  of  this  kind  is  to  be 
found  in  the  act  of  1861,  in  relation  to  the  rights  of  property  of 
married  women.  When  it  became  evident  that  a  change  in  the 
law  in  that  particular  was  demanded,  it  was  in  a  great  measure 
through  his  advice  that  every  other  provision  was  left  out,  and  in 
a  short  act  of  a  dozen  lines  the  right  of  a  married  woman  to  hold 
property  separate  and  apart  from  her  husband  was  declared.  By 
so  doing,  the  effect  such  a  change  would  have  upon  the  tixisting 
law,  as  it  respected  jointures,  curtesy,  conveyances  to  husband 
and  wife,  inheritances,  and  the  multitudinous  questions  arisin^^ 
therefrom,  was  removed  from  the  judgment  of  the  legislature 
and  vested  in  the  judgment  of  the  courts. 

His  political  convictions  were  strong,  and  eminently  conser- 
vative. Believing  that  all  political  power  resided  in  and  emanated 
from  the  people,  he  was  persuaded  they  were  fully  competent  to 
manage  their  own  local  affairs  in  a  way  most  beneficial  to  them- 
selves, without  any  supervision  of  the  federal  government.  He 
therefore  was  disposed  to  regard  with  much  anxiety,  amounting 
almost  to  jealousy,  some  things  that  seemed  to  him  to  be  en- 
croachment upon  the  reserved  rights  of  the  States.  Especially 
was  this  so  in  regard  to  the  enlargement  of  the  jurisdiction  of  the 
federal  courts,  and  the  employment  of  the  federal  authority  to 
supervise  the  election  of  members  of  Congress. 
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He  was  in  favor  of  limiting  the  collection  of  revenues  to  the 
actual  necessities  of  the  government,  and  of  limiting  the  public 
expenditures  by  the  most  economical  administration  of  its  affairs. 

He  strongly  advocated  the  principle  of  holding  the  representa- 
tives of  the  people  to  a  strict  accountability  to  their  constituents, 
and  opposed  any  measure  that  would  have  a  tendency  to  relieve 
them  therefrom.  It  was  upon  this  principle  that  he  did  not  favor 
the  adoption  of  the  last  amendment  to  our  State  constitution,  be- 
lieving as  he  did  that  it  afforded  an  opportunity  to  throw  upon 
the  governor  a  responsibility  which  belonged  to  the  legislator. 

In  his  private  and  domestic  life  Judob  Htgbee  had  won  the 
respect  and  esteem  of  all  who  knew  him.  He  was  kind  as  a 
neighbor,  honest  and  sincere  as  a  friend.  In  charity  he  was  un- 
ostentatious and  abundant,  always  so  gracious  in  his  gifts  as  to 
make  the  recipient  feel  as  though  it  was  doing  the  giver  a  kind- 
ness to  accept  of  his  benefactions. 

In  all  his  intercourse  with  his  fellow  men  it  may  be"said  of  him 
that  he  stood  well  in  his  lot,  that  he  faithfully  performed  his  duty 
as  God  gave  him  to  see  it,  that  he  has  left  the  imprint  of  his 
character  upon  the  community  in  which  he  lived,  that  in  every 
public  trust  he  was  faithful  to  the  best  interests  of  the  people, 
and  that  in  this  court,  his  latest  field  of  public  service,  his  useful- 
ness was  pre-eminent. 

It  affords  us  great  gratification  to  see  so  large  a  number  of  his 
brethren  in  the  profession  and  others  present  to  unite  with  us  in 
these  exercises  commemorative  of  his  life  and  character,  and  we 
most  heartilv  concur  in  the  sentiments  contained  in  the  resolu- 
tions  you  have  just  presented.'* 

Judge  Davis  ordered  the  resolutions  to  be  spread  upon  the 
record  of  the  court,  and  directed  the  clerk  to  transmit  a  copy 
thereof  to  the  family  of  Judge  Higbee. 
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PRTOKITT  OF  LIEN— CiTATTEL  MOnTGAOK— StABLE  KREPEh's  'lTEN. 

— The  lien  of  a  chattel  mort^rage  dpon  ahorse  and  huf^gy  is  superior  to  the 
lien  of  a  stable  keeper,  under  the  statute  (R.  S.,  Chap.  82,  §  49),  for  the 
keeping  of  such  property  where  the  property  remained  in  the  possession  of 
the  mortgagor,  and  was  placed  in  the  stable  by  him  subsequently  to  the 
mortgage,  without  the  knowledge  or  consent  of  the  mortgagee. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon* 
EicHARD  Prkndkrgast,  Jiidge,  presidinjj.  Opinion  tiled  May 
20,  1884. 

This  was  an  action  of  replevin  to  recover  possession  of  a 
horse,  gig  and  harness,  brought  by  "William  W.  Charles 
against  Ernest  Neigelsen,  before  a  justice  of  the  peace,  and 
afterward  taken  by  appeal  to  tlie  county  court.  A  trial  was 
had  in  the  county  court,  before  the  court  witliout  a  jury,  upon 
an  agreed  state  of  facts,  resulting  in  a  finding  and  judgment 
for  the  defendant  Tlie  facts,  as  agreed  upon,  are  subatan- 
tially  as  follows: 
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On  tlie  18th  day  of  October,  1883,  one  K.  0.  Block  was  tlie 
owner  and  in  possession  of  said  horse,  gig  and  harness,  tlie 
same  bein^  of  the  value  of  $75.  On  that  day  he  executed 
and  delivered  to  said  Charles  a  good  and  valid  chattel  mort- 
gage of  said  property,  to  secure  the  payment  of  three  prom- 
issory notes  of  even  date  with  the  mortgage,  one  for  $18.75, 
due  ifovember  18,  1888;  one  for  $17.75,  due  December  18, 
1883;  and  one  for  $1,  due  one  year  from  date.  Said  mortgagee 
was  duly  acknowledged  and  recorded  on  the  day  of  its  date, 
and  in  all  respects  complied  with  all  the  provisions  of  the 
statute.  Said  mortfjajje  contained  the  usual  clause  author- 
jzing  the  mortgagor  to  retain  possession  of  said  property,  and 
to  use  it,  at  his  own  expense,  until  the  maturity  of  the  notes; 
also,  that  if  the  mortgagor  should  fail  to  pay  any  of  said 
notes  when  due,  or  the  mortgagee  should  feel  himself  in- 
secure or  fear  the  removal  of  said  property,  he,  the  mortgagor, 
should  have  the  right  to  take  immediate  possession  thereof 
and  sell  and  dispose  of  the  same. 

The  defendant,  at  the  time  of  the  transactions  in  question, 
was  the  keeper  of  a  public  livery  stable.  On  the  23d  day  of 
October,  1883,  the  mortgagor  still  having  the  possession  of 
said  property  under  the  terms  of  said  mortgage,  without  the 
knowledge  or  consent  of  the  mortgagee,  ])laced  said  horse, 
oio"  and  harness  in  the  defendant's  stable  to  be  kept  by  him 
in  his  capacity  of  livery  and  stable  keeper,  for  said  mortgagor, 
and  said  property  has  remained  with  said  defendant  from 
said  23d  day  of  October,  1883,  hitherto. 

On  the  2-l:th  day  of  November,  1883,  three  days  before  the 
commencement  of  this  suit,  the  plaintiff  for  the  first  time 
learning  as  to  the  whereabouts  of  said  properly,  and  one  of 
said  notes  having  become  due,  and  the  mortgagee  having 
reasonable  grounds  for  feeling  unsafe  and  insecure,  demanded 
of  the  defendant  the  possession  of  said  property,  claiming  the 
same  under  and  by  virtue  of  said  mortgage,  and  the  defend- 
ant then  and  there  refused  to  deliver  up  said  property  or  any 
part  thereof  to  the  plaintiff,  until  the  defendant  should  be 
paid  the  sum  of  $23,  which  he  claimed  was  due  him  for  the 
keeping  of  said  mortgaged  property  subsequent  to  October 
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23,  1883.  It  is  as:reed  that  said  sum  is  a  reasonable  cliarcre 
for  said  keeping.  Tlie  plaintiff  declined  to  pay  said  claim, 
and  on  the  27th  day  of  November,  1883,  brought  this  suit. 

The  officer  failing  to  seize  said  property  under  his  writ, 
the  suit  was  changed  to  trover  and  prosecuted  as  suQh. 

Messrs.  Wyman  Bros.,  for  appellant;  that  the  lien  of  the 
chattel  mortgage  is  prior  to  that  of  the  stable  keeper,  cited 
Sargent  v.  Usher,  20  Am.  K.  208;  Jacobs  v.  Knapp,  50  N.  11. 
82;  Saltus  v.  Everett,  20  Wendell,  282;  2  Kedfield  on  Rail- 
ways,  171 ;  Robinson  v.  Baker,  5  Gushing,  137;  Barque  Great 
AVest  V.  Oberedorf,  57  111.  169;  Stevens  v.  B.  &  W.  R.  R.  Co., 
8  Gray,  262;  Clark  v.  L.  &  L.  R.  R.  Co.,  9  Gray,  231. 

Mr.  91.  R.  Harris,  for  appellee. 

Bailey,  J.  The  plaintiff  claims  the  property  described  in 
the  replevin  writ  by  virtue  of  a  chattel  mortgage  executed  to 
liim  by  the  owner,  and  which  is  admitted  to  be  in  all  respects 
valid.  The  defendant  claims  it  by  virtue  of  a  lien  acquired 
by  him,  subsequent  to  the  execution  of  the  mortgage,  as  a 
stable  keeper,  under  the  forty-ninth  section  of  the  statute  in 
i-elation  to  liens.  The  only  question  in  the  case  is  as  to  which 
of  these  parties  has  the  prior  or  superior  lien. 

Tlie  section  of  the  statute  above  referred  to  is  as  follows: 
"  Stal:>le  keepers,  and  any  persons,  shall  have  a  lien  upon  the 
horses,  carriages  and  harness  kept  by  them  for  the  proper 
charges  due  for  the  keeping  thereof  and  expense  bestowed 
thereon  at  the  request  of  the  owner,  or  the  person  having  pos- 
session thereof." 

This  statute  is  recent,  and  we  are  not  aware  that  it  has  as 
yet  received  any  authoritative  exposition.  Our  conclusions 
then  must  necessarily  be  largely  matter  of  first  impression. 

The  plaintiff,  as  the  holder  of  the  chattel  mortgage,  was  the 
general  owner  of  the  property,  subject  to  the  mortgagor, 
Block's,  right  of  redemption,  the  possession  for  the  time  being 
remaining  in  Block. 

The  expense  of  keeping  the  property  so  long  as  Block  re- 
tained possession,  devolved  upon  him.  This  resulted  not  only 
from  his  relations  to  the  property^  but  also  from  the  express 
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stipulations  of  the  mortgage.  If  he  saw  fit  to  hire  it  kept, 
the  liability  thereby  incurred  was  his  own  debt.  He  was  in 
no  sense  the  plaintiff's  agent,  nor  did  he  sustain  to  the  plaint- 
iff any  relations  which  authorized  him  to  contract  any  liabil- 
ity on  his  behalf.  The  plaintiff's  interest  in  the  property 
was  in  no  way  placed  at  his  disposal  or  under  his  control.  If 
he  had  attempted  to  sell  it  he  could  have  given  no  title;  or  if 
to  mortgage  it,  the  mortgage  would  have  had  no  validity. 
He  had  an  undoubted  right  to  deal  with  his  own  interest,  and 
do  with  that  as  he  pleased,  but  there  his  authority  termi- 
nated. Such  being  the  rights  and  relations  of  the  parties, 
independent  of  the  statute,  can  it  be  held  to  have  been  the 
intention  and  effect  of  the  statute  to  place  it  in  Block's  power 
to  hypothecate  the  plaintiff's  title  without  his  knowledge, 
authority  or  consent,  as  security  for  a  liability  of  liis  own, 
and  to  which  the  plaintiff  wad  an  entire  stranger.  Certainly, 
before  a  construction  involving  such  consequences  should  be 
adopted,  it  should  so  clearly  appear  from  the  language  of  the 
statute  as  to  be  unavoidable. 

The  universal  and  fundamental  principle  of  our  law  of 
personal  property  is,  that  no  one  can  be  divested  of  his  prop- 
ertv  without  his  own  consent.  That  no  one  can  transfer  to 
another  a  better  title  than  he  has  himself  is  a  maxim  alike  of 
the  common  and  the  civil  law;  and  therefore,  if  the  owner  loses 
his  property,  or  is  robbed  of  it,  or  it  is  sold  or  pledged  with- 
out his  consent  by  one  who  has  only  a  temporary  right  to  use 
it  by  hiring  or  otherwise,  or  a  qualified  possession  of  it  for 
a  specific  purpose,  as  for  transportation,  or  for  work  to  be 
performed  on  it,  the  owner  can  follow  and  reclaim  it  in  the 
hands  of  any  person,  however  innocent.  Saltus  v.  Everett,  20 
Wend.  267. 

A  case  closely  analogous  to  the  present  is  that  of  a  com* 
mon  carrier  to  whom  the  law  gives  a  lien  upon  the  goods  car- 
ried, for  his  reasonable  charges  for  their  carriage.  The  rule 
now  universally  established  is,  that  where  the  carrier  receives 
the  goods  from  a  wrong-doer,  or  one  who  has  no  interest  in 
the  goods  or  control  over  them,  he  can  not  insist  upon  his 
lien,  bat  must  deliver  the  goods  to  the  true  owner  on  demand. 
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Robinson  v.  Baker,  5  Cash.  137;  Fitch  v.  Newberry,  1  Doug. 
(Mieh.)  1. 

So,  in  Gilson  v.  Gwinn,  107  Mass.  126,  it  was  held  that  a 
common  carrier  who  carries  a  cliattel  at  the  sole  request  and 
for  the  sole  convenience  of  a  bailee,  has  no  lien  thereon  for  liis 
services  as  against  the  owner.  The  same  rule  is  applied  to 
the  lieu  of  a  pilot  on  a  vessel  for  his  pilotage,  where  persons 
not  authorized  by  the  owner  took  command  of  the  vessel  and 
carried  her  out  of  the  rei^ular  course  of  the  voyage.  The 
Anne,  1  Mason,  512.  In  these  cases  it  is  held  that  the  princi- 
ple of  caveat  emptor  applies  to  the  establishment  of  liens  of 
this  character. 

A  lien  is  defined  by  Bouvier  to  be,  "  a  hold  or  claim  which 
one  person  has  upon  the  property  of  another  as  a  security  for 
some  debtor  charge";  and  by  another  authority  "a  tie,  hold 
or  security  upon  goods  or  other  things  which  a  man  has  in 
his  custody,  till  he  is  paid  what  is  due  him."  2  Pet.  Dig. 
692.  Accordingly,  in  Fitch  v.  Newberry,  iupra,  the  court, 
after  discussing  the  authorities  at  length,  reaches  the  propo- 
sition that  to  justify  a  lien  upon  goods  for  their  freight  the 
relation  of  debtor  and  creditor  must  exist  between  the  owner 
and  the  carrier,  so  that  an  action  at  law  might  be  maintained 
for  the  payment  of  the  debt  sought  to  be  enforced  by  the 
lien. 

A  case  more  nearly  parallel  with  the  present  one  is  tliat  of 
Sargent  v.  Usher,  55  N.  H.  287.  There  the  owner  of  two 
horses,  after  mortgaging  them  to  the  defendant,  intrusted 
them  to  the  plaintiff  to  be  boarded,  without  the  knowledge, 
acquiescence  or  consent  of  the  mortgagee.  The  latter  after- 
ward took  the  horses  from  the  possession  of  the  plaintiff, 
who  thereupon  brought  trover.  The  statute  of  New  Hamp- 
shire provided  that,  "  Any  person  to  whom  any  horses,  cattle, 
sheep  or  other  domestic  animals  shall  be  intrusted  to  be  pas- 
tured or  boarded,  shall  have  a  lien  thereon  for  all  proper 
charges  due  for  such  pasturing  or  board,  until  the  same  shall 
be  paid  or  tendered."  The  trial  court  held  that  the  statute 
gave  the  plaintiff*  a  right  prior  to  that  of  the  mortgagee  under 
his  mortgage.     Tliis   decision   was   reversed  on  appeal,  the 
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court  lioldino^  that  the  riffhts  of  the  mortijaijee  were  not  sub- 
ject  to  the  lien.     Ladd,  J.,  in  his  opinion,  says: 

"  The  idea  that  a  lien  nmy  bo  created  by  a  contract  of  tlie 
possessor  of  animals  for  their  keepini^,  the  owner  being  in  no 
way  privy  to  such  contract,  when  no  rights  whatever,  as 
against  the  owner,  could  be  conferred  or  created  by  a  con- 
tract of  sale,  seems  anoranlous,  to  say  the  least.  Such  a 
thing  would,  as  it  seems  to  me,  be  a  violation  of  the  funda- 
mental rights  of  property  guaranteed  by  the  constitution; 
and  if  the  leo^islature  had  undertaken  bv  this  act  to  create  a 
lien,  to  arise  on  such  a  state  of  facts,  I  think  it  would  be  the 
duty  of  the  court  to  hold  the  act,  so  far,  unconstitutional  and 
void.  But  I  do  not  think  any  such  intention  is  to  be  found 
in  the  statute.  In  giving  this  specific  lien,  I  think  the  legis- 
lature used  the  word  in  its  legal  and  generally  accepted  sense, 
and  that  implies  some  privity  between  the  owner,  or  person 
having  the  right  of  disposing  of  the  goods,  and  him  in  whose 
favor  the  lien  is  claimed;  and  that  by  'intrusted'  is  meant 
intrusted  by  the  owner  or  other  person  having  authority  to 
pledge  the  animals  for  such  a  purpose,  that  is,  to  suspend  the 
owner's  right  of  possession  until  the  charges  are  paid." 

Tlie  language  above  quoted  so  aptly  applies  to  this  case, 
that  little  more  need  be  said.  The  principle  involved  in  the 
New  Hampshire  statute  and  in  ours  is  substantially  identi- 
cal. We  can  not  suppose  that  our  legislature  intended  such 
unjust  and  inequitable,  not  to  say  unconstitutional,  results  as 
would  follow  from  the  interpretation  sought  to  be  put  upon 
our  statute,  particularly  so  long  as  it  is  susceptible  of  an  in- 
terpretation which  involves  no  results  of  that  character.  It 
may  be  admitted  tliat  the  defendant  acquired  a  lien,  but  it 
was  a  lien  only  upon  such  rights  as  belonged  to  the  party 
with  whom  he  dealt,  and  between  whom  and  himself  there 
existed  a  privity  of  contract. 

A  somewhat  similar  question  arose  in  the  case  of  The 
Great  West  v.  Oberndorf,  57  111.  168.  There  the  question 
was,  whether  the  lien  given  by  the  statute  which  made  steam- 
boats, etc.,  navigating  the  rivera  within,  and  bordering  npon 
the  State,  liable  for  debts  contracted  on  account  thei^eof  by 
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the  master,  etc.,  for  materials,  etc.,  was  superior  to  a  prior 
mortgage  upon  the  vessel,  and  said  question  was  answered  in 
the  negative. 

We  are  of  the  opinion  that  in  this  case  the  plaintiff's 
mortgage  is  superior  to  the  lien  claimed  by  the  defendant 
under  the  statute,  and  that  the  iinding  and  judgment  of  the 
court  below  are  contrary  to  the  evidence. 

The  judgment  will  tlierelore  be  reversed  and  the  cause  re- 
manded for  a  new  trial. 

Judgment  reversed. 
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Harvey  Edgerton  et  al.  |  15      28 

y  1 106     •527 

David  Preston  et  al. 

1.  PARTNBUsnrp  name: — FrcTiTroua  payer. — The  nam?  or  style  of  a 
partnsfiihtp  is   wholly  conventional,   and   in  the  absence  of  a  restrictive 
Htatuts,  a  firm  may  adop":  any  nam3  it  sees  fit.     Where  a  note  is  ma  le  pay- 
able to  order,  and  the  nam 3  used  is  employed  as  the  style  or  designation  of 
an  actual  person,  firm  or  company,  the  payee  is  not  fictitious. 

2.  Assuming  cjRP>RArK  n\mc. — Tqb  rajre  assamption  of  a  name 
appropriate  for  a  corporation  would  b?  no  violation  of  section  220  of  the 
Criminal  Code,  nor  would  the  putting:  forth  of  a  sii^rn  or  advertisement  in 
which  a  corporate  nama  is  assumed,  if  not  done  for  the  purpose  of  soliciting 
business,  constitute  sach  violation. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Elliott  Anthony,  Judge,  presiding.  Opinion  filed 
May   20,  1884. 

Messrs.  Flower,  Remy  &  Gregory,  for  appellants. 

Mr.  Morton  Culver,  for  appellees. 

Wilson,  J.  Appellants,  Edgerton  and  Sloan,  were  partners 
in  the  making  of  veneers,  the  business  being  carried  on  under 
the  firm  name  of  the  "  Garden  City  Veneer  Mills."  They 
sold  goods  from  time  to  time  to  the  Chicago  Cottage  Organ 
Company,  in  payment  for  which  the  organ  company  drew  its 


24  Appellate  Courts  of  Illinois. 


Edjjerton  v.  Preston. 


checks  on  appellees,  who  were  bankers  doincr  business  under 
the  firm  name  of  Preston,  Kean  &  Co.  These  checks  were 
drawn  payable  to  the  order  of  the  Garden  City  Veneer 
Mills,  the  checks  in  suit  being  for  the  respective  sums  of  $100, 
$292.62  and  $214.96.  Birch,  an  employe  of  appellants,  in- 
dorsed the  checks  "Garden  City  Veneer  Mills, E.  A.  Birch,''and 
presented  them  for  payment  at  the  banking  house  of  Preston, 
Kean  &  Co.,  by  whom  they  were  paid.  Birch  embezzled  the 
money  and  never  turned  it  over  to  appellants.  The  checks 
were  canceled  by  Pi-eston,  Kean  &  Co.,  and  returned  to  the 
drawer,  from  whom  they  were  subsequently  obtained  by  appel- 
lants, who  brought  the  present  suit  against  IVeston,  Kean  &  Co. 
to  recover  the  mone}',  on  the  ground  that  Birch  had  no  authority 
to  indorse  the  checks.  The  declaration  alleged  that  the  checks 
were  drawn  to  the  order  of  the  plaintiffs  by  the  name  and 
style  of  the  Garden  City  Veneer  Mills.  On  the  trial  the 
checks  were  offered  in  evidence,  together  with  proof  of  demand 
of  payment  before  suit  brought.  The  jury  found  for  the  de- 
fendants. 

The  court  instructed  the  jury  that  if  they  believed  from  the 
evidence  that  the  checks  were  drawn  to  the  order  of  tlie 
Garden  City  Veneer  Mills,  and  that  the  same  are  not 
shown  to  be  the  nameof  anj'  person,  or  duly  organized  cor- 
poration, then  the  legal  eft'ect  of  the  checks  so  drawn  is  to 
make  them  payable  to  bearer,  and  in  such  case  no  question 
as  to  the  validity  of  the  indorsements  made  by  Birch  is  in 
the  case,  and  the  law  is  for  the  defendants;  and  again,  that  the 
several  checks  offered  in  evidence  are  in  fact  drawn  to  the  or- 
der of  a  fictitious  payee,  and  are  therefore  payable  to  bearei*, 
and  hence  the  defendants  had  the  right  to  pay  the  same  to  the 
bearer  or  holder  tliereof. 

As  there  was  no  dispute  that  the  checks  were  drawn  to  the 
order  of  the  Garden  City  Veneer  Mills,  nor  any  claim  that 
the  Garden  City  Veneer  Mills  was  a  corporation,  the  sub- 
stance of  the  two  instructions  was  the  same,  namely,  that  the 
Garden  City  Veneer  Mills  was  a  fictitious  payee.  In  other 
words  the  court  charged  as  a  matter  of  law,  that  the  checks 
were  drawn  to  a  fictitious  payee,  which  was  equivalent  to  in- 
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strncting  to  find  for  the  defendant.  There  was  a  contrariety 
of  evidence  as  to  whether  Birch  had  authority  to  indorse 
checks  or  other  paper  for  appellants,  but  it  is  wholly  imma- 
terial whether  he  had  or  had  not  such  authority,  if  the  in- 
struction of  the  court  that  the  cheeks  were  dmwn  to  a  fictitious 
payee  is  correct;  since  in  tliat  event  the}'  were  payable  to  the 
holder,  and  the  indorsement  was  a  superfluous  act.  The  ques- 
tion is  thus  narrowed  down  to  a  consideration  of  the  propriety 
of  the  two  instructions  referred  to. 

It  is  alleged  in  the  declaration,  and  shown  by  the  testimony 
of  the  witnesses  on  both  sides,  that  appellants  were  copart- 
ners, doing  business  under  the  name  and  style  of  the  "Gar- 
den Citv  Veneer  Mills."  It  is  familiar  law  that  the  name  or 
style  of  a  partnership  is  wholly  conventional,  and  that  in  the 
absence  of  a  restrictive  statute,  a  firm  may  adopt  any  name  it 
sees  fit.  Collyer  on  Partnership,  Sec.  159;  Parsons  on  Con- 
tracts, 125.  The  declaration  avers  that  the  checks  were  made 
payable  to  the  order  of  the  plaintiffs  by  the  name  and  style  of 
the  Garden  City  Veneer  Mills,  and  according  to  the  ruling  in 
Adams  v.  King,  16  111.  169,  this  was  a  traversable  allegation, 
which  could  only  be  denied  under  oath.  See,  also,  to  the  same 
eflfect,  Frye  v.  Mcnkins,  15  111.  339;  Dwight  v.  Newell,  15  Id. 
333;  Lee  v.  Mendel,  40  111.  359. 

But,  aside  from  this,  we  are  wholly  at  a  loss  to  know  upon 
what  ground  it  can  be  claimed  that  merely  because  a  note  or 
check  is  made  payable  to  a  firm  by  the  name  it  has  chosen  to 
adopt,  there  being  no  dispute  as  to  the  actual  existence  of  the 
firm,  it  is  therefore  payable  to  a  fictitious  payee.  It  would 
Beem  to  l>e  a  simple  contradiction  in  terms.  A  fictitious  payee 
is  where  none  in  fact  exists.  But  if  thei*e  be  in  fact  a  payee, 
by  whatsoever  name  or  style  he  may  be  designated,  how  can 
It  be  said  that  such  payee  is  fictitious?  If  it  draw  a  bill  or 
make  a  note  payable  to  the  order  of  John  Doe,  when  there  is 
no  such  person,  and  the  name  is  not  used  as  the  style  or  des- 
ignation of  an  actual  person,  firm  or  company,  the  payee  is 
fictitious;  but  if  there  be  an  actual  person  or  firm  who  has 
chosen  the  name  of  John  Doe  as  a  business  style,  it  would  be 
absurd  to  say  the  use  of  such  name  would  make  the  pa3'ee 
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fictitious.  We  are  unable  to  pei-eeive  that  the  doctrine  in  re- 
lation to  fictitions  payees  has  any  application  to  the  facts  of 
the  present  case. 

But  it  is  claimed  that  appellants  were  doing  business  un- 
der an  assnmed  corporate  narae  without  being  incorporated, 
in  violation  of  section  220  of  the  Criminal  Code.  That  sec- 
tion provides:  "  If  any  company,  association  or  person  puts 
forth  any  svin  or  advertisement,  and  therein  assumes,  for  the 
purpose  of  soliciting  business,  a  corporate  name,  not  being 
incorporated,  or,  being  incorporated,  puts  forth  any  sign  or 
advertisement  assuming  any  other  or  different  name  than 
tljat  by  which  it  is  incorporated  or  authorized  by  law  to  act, 
such  company,  association  or  person  shall  be  fined  not  less 
tiian  ten  dollars  nor  more  than  two  hundred  dollars,  and  a 
like  sum  for  each  day  he  or  it  shall  continue  to  offend,  after 
having  been  once  fined." 

What  the  statute  denounces  is  not  merely  the  assuming  of 
a  corporate  name,  but  the  putting  forth  a  sign  or  advertise- 
ment, and  therein  assuming  a  corporate  name  for  a  particular 
purpose,  namely,  for  the  purpose  of  soliciting  business.  The 
mere  assumption  of  a  name  appropriate  for  a  corporation 
would  be  no  violation  of  the  statute;  nor  would  the  putting 
forth  of  a  sign  or  advertisement  in  which  a  corporate  name 
is  assumed,  if  not  done  for  the  purpose  of  soliciting  business, 
constitute  such  violation.  It  is  the  purpose  for  which  the  act 
is  done  that  gives  character  to  the  act.  What  the  legislature 
had  in  view  in  enacting  this  section  of  the  Criminal  Code  man- 
ifestly was  to  prevent  persons  from  obtaining  a  fictitious  credit 
by  advertising  themselves  as  being  a  corporation  when  they 
were  not  incorporated.  If,  therefore,  it  were  clear  that  the 
name  used  by  appellants  imported  upon  its  face  a  corporate 
name,  which  we  by  no  means  concede,  it  would  still  be  a  ques- 
tion of  fact  for  tlie  jury  to  determine,  from  the  evidence, 
whether  appellants  had  put  forth  a  sign  or  advertisement 
representing  themselves  to  be  a  corporation  for  the  purpose 
of  soliciting  business.  The  court  could  not  say,  as  matter  of 
law,  that  such  was  the  purpose.  Nor  do  we  think  that,  even 
if  it  should  be  found  there  had  been  a  violation  of  the  statute, 


FiKST  District — March  Term,  1884.        27 

Lyons  v.  Williams. 

the  consequences  of  snch  violation  could  be  extended  beyond 
tlie  infliction  of  the  penalty  therein  prescribed.  The  statute 
does  not  provide  that  contracts  made  by  persons  thus  oflend- 
ing  shall  be  invalid,  but  only  renders  such  persons  liable  to 
pay  a  fine  of  not  less  than  ten  dollars  nor  more  than  two  hun- 
dred dollars,  and  a  like  sum  for  each  day  they  shall  continue 
to  offend. 

Viewed  in  any  aspect  of  the  case,  we  are  of  opinion  that 
the  court  erred  in  giving  the  defendants'  eighth  and  ninth 
instructions.  Tiie  judgment  is  therefore  reversed,  and  the 
cause  remanded  for  a  new  trial. 

Eeversed  and  remanded. 


John  Lyons  et  al. 

V. 

Norman  A.  Williams  et.  al. 

1.  Receipt  in  full — Evidence. — While  a  recsipt  in  full  is  not  con- 
clusive, but  only  prima  facie  evidence  of  payment,  it  is  evidence  of  a  high 
and  very  convincing  character. 

2.  Prima  facie  evidence — Instruction. — Prima  facie  evidence,  in 
the  absence  of  rebuttingr  proof,  establishes  the  fact  which  it  tends  to  prove;  as 
the  insti-uction  in  this  case  upon  the  crediting  of  notes  and  the  receipt  holds 
the  contrary,  it  is  erroneous. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon, 
RoLLiN  S.  Williamson,  Judge,  presidinoj.  Opinion  tiled 
May  20,1884. 

Messrs.  Snowhook,  Johnston  &  Gray,  for  appellants;  as  to 
a  receipt  heiug priyna  facie  evidence  of  payment,  cited  Win- 
chester V.  Grosvenor,  44  111.  425;  Strubher  v.  Mohler,  80  111. 
21;  Eosenmueller  v.  Lampe,  89  111.  218. 

Mr.  F.  W.  FoRCH,  Jr.,  for  appellees;  as  to  instructions,  cited 
Wilhelm  v.  Schmidt,  84  111.  187;  Tobey  v.  Barber,  5  Johns. 
68;  Walsh  v.  Lennon,  98  111.  31;  Archibald  v.  Argall,  53  111. 
309. 
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Bailey,  J.  This  was  a  suit  in  assumpsit,  brouijlit  by  Will- 
iams and  Tiedeman  against  Lyons  and  Scanlan,  upon  an 
account  for  goods  sold  and  delivered.  The  defendants  were 
sewer  builders  and  the  plaintiifs  dealers  in  sewer  materials,  and 
the  account  in  suit  was  for  sewer  materials  purchased  by 
the  defendants  of  the  plaintiflfs  from  September,  1875,  to  June, 
1876.  The  principal  controversy  relates  to  certain  promis- 
sory notes  executed  by  one  S.  S.  Hayes  to  the  defendants, 
and  by  them  transferred  and  assigned  to  tlie  plaintiffs.  It 
is  claimed  by  the  defendants  that  said  notes  were  taivcn  by  the 
plaintiffs  as  cash,  and  that  they  were  to  be  so  applied  upon 
their  account,  while  the  plaintiffs  claim  that  they  were  taken 
by  them  merely  as  collateral  security. 

The  evidence  tends  to  show  that  said  notes  were  in  fact 
credited  to  the  defendants  on  their  account,  and  that  on  the 
6th  day  of  September,  1876,  the  parties  had  an  accounting  in 
relation  to  their  dealings,  at  which  time  a  balance  of  $96.07, 
in  favor  of  the  plaintiffs,  was  struck  and  agreed  upon,  and 
that  said  balance  was  then  and  there  paid  by  the  defendants, 
and  the  account  receipted  in  full  by  tlie  plaintiffs. 

Hayes  having  in  the  meantime  become  insolvent,  and  said 
notes  remaining  unpaid,  their  amount  was  charged  back  to 
the  defendants  on  tlieir  account,  that  being  the  indebtedness 
for  which  a  recovery  has  been  had  in  this  case.  The  weight 
to  be  given  by  the  jury  to  the  fact  that  the  defendants  were 
credited  with  said  notes  on  their  account,  and  with  such  credit 
remaining,  the  plaintiffs  afterward  gave  tliem  a  receipt  in 
full,  was  an  important  question  at  the  trial,  and  upon  the  law 
applicable  to  that  question,  the  court  gave  to  the  jury,  at  the 
instance  of  the  plaintiffs,  the  following  instruction: 

"The  jury  are  instructed  that  the  giving  of  a  receipt  in 
full,  or  the  crediting  of  the  notes  in  question  on  the  account 
of  said  defendants,  is  not  conclusive  evidence  of  payment,  but 
the  same  are  subject  to  explanation,  and  the  inference  arising 
from  the  mere  receipt  or  credit  is  not  sufficient  to  establish  a. 
positive  agreement  that  the  notes  were  taken  as  absolute  pay- 
ment." 

This  instruction  was  erroneous,  and  under  the  circum- 
stances of  the  case,  well  calculated  to  mislead  the  jury,    AVhiie 
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it  is  trne  that  a  receipt  in  full  is  not  conclusive,  but  only 
prima  facie  evidence  of  payment,  it  is  evidence  of  a  high  and 
very  con vincinoj  character.  As  said  in  Winchester  r.  Gro - 
venor,  44  111.  425:  "That  a  receipt  may  be  explained  by  parol 
is  conceded,  but  the  proof  by  which  it  is  done  must  be  clear 
and  unmistakable.  A  written  receipt  is  evidence  of  the  higl  - 
est  and  most  satisfactory  character,  and  to  do  away  with  its 
force,  the  testimony  should  be  convincing,  and  not  resting  in 
mere  impressions,  and  the  burden  of  proof  rests  on  the  party 
attempting  the  explanation." 

The  account  upon  which  the  notes  were  credited  as  cash  be- 
ing receipted  in  full,  a  "prima  facie  inference  arises  that  the 
notes  were  taken  in  payment,  and  that  inference,  as  we  have 
feen,  is  of  a  stronof  and  convincing  character.  The  rule  is 
X\\?^X, prhna  facie  evidence,  in  the  absence  of  rebutting  proof, 
establishes  the  fact  which  it  tends  to  prove,  yet  the  instruc- 
tion holds  precisely  the  contrary.  It  holds  that  the  pi^ivia 
facie  inference  arising  from  the  crediting  of  the  notes  and  the 
receipt  is  not  sufficient  to  establish  a  positive  conclusion  that 
the  notes  were  taken  in  payment. 

Again,  the  instruction  seems  to  intimate,  and  may  have 
been  understood  by  the  jury  as  holding  that  it  was  essential 
for  the  defendants,  in  order  to  avail  themselves  of  the  notes  as 
payment,  to  show  that  there  was  a  "  positive  agreement "  that 
they  should  be  so  applied.  Such  certainly  is  not  the  law. 
The  agreement  by  which  such  application  was  made  may  be 
shown  to  have  been  positive  or  express,  or  it  may  be  implied 
from  the  acts  and  dealings  of  the  parties  and  the  nature  of  the 
transaction*  The  material  question  is,  whether  the  notes  were 
in  fact  received  and  applied  by  the  plaintiffs  as  payment  on 
the  account;  and  whether  the  application  was  in  pursuance  of 
a  positive  agreement  or  a  tacit  understanding  between  the 
parties  is  unimportant,  provided  the  actual  intention  was  to 
apply  them  in  that  way. 

As  the  case  must  be  submitted  to  another  jury  we  forbear 
discossing  the  evidence,  but  for  the  error  in  giving  the  fore- 
going instruction  the  judgment  will  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 
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w  2^0  Allen  M.  Hays 
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V. 

Francis  C.  Mather. 

1.  Libel— Questions  for  court  and  jury. — It  ia  for  the  court  to  de- 
cide whether  a  publication  ia  capable  of  the  meaning  ascribed  to  it  by  an 
innuendo,  and  for  the  jury  to  decide  whether  such  mtaning:  is  truly  ascribed. 

2.  Charge  op  dishonesty  in  business,  actionable. — Any  charge  of 
dahoneaty  against  an  individual  in  connection  with  his  buainess,  whereby 
his  character  in  such  businesa  may  be  in^jurioualy  affected,  is  act'onable. 

3.  Libel. — A  and  B  had  been  caiTying  on  the  commission  busmess  un- 
der the  firm  name  of  B  &  Co.  A,  a  minor,  bought  out  B'a  interest  in  the 
property  and  goDd  will  of  the  concern.  B  prepared  and  sent  to  the  custom- 
ers of  A,  a  postal  reading  as  follows:  "  Dear  Sir:  I  drop  you  a  line  to  let 
you  know  A,  my  successor  in  business,  is  not  legally  responsible  for  his  con- 
tracts, a.s  he  is  yet  a  minor,  under  21  years  of  age.  A  word  to  the  wise  is 
auffic  ent.  Stor.^,  No.  llS  South  Wa'er  street,  I  shall  occupy  and  do  busi- 
ness. Would  be  pleased  to  hear  from  you.  B."  Held^  that  the  worda  of 
this  pub'.icat  on  are  capable  and  reasonably  susceptible  of  a  defamatory 
meaning  as  respects  A,  in  connection  with  his  bus  ness. 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon. 
Sidney  Smith,  Judge,  presiding.  Opinion  filed  May  20, 
18S4. 

This  action  was  brought  in  the  court  below,  by  Hays  against 
Mather,  to  recover  daniaffes  for  an  allcijed  libel.  Thedeclara- 
tion  contains  three  counts,  the  first  of  which  is  in  substance 
as  follows: 

First  count:  Plaintiff  and  defendant  in  March,  1882, 
formed  copartnership,  in  firm  name  F.  C.  Mather  &  Co.,  as 
commission  merchants,  to  receive  and  sell  on  commission, 
produce  and  property  consigned  to  them,  and  carried  on 
such  commission  business  at  No.  118  South  Water  street, 
Chicago;  and  in  the  course  of  such  business  received 
consignments  of  property,  sold  and  accounted  for  the  same 
for  many  consignors  and  shippers  in  Illinois  and  other 
Northwestern  States,  and  said  firm,  in  their  commission 
business,  had  acquired  much  credit,  patronage  and  popular- 
ity;  and  on   23d  day  of    September,  1882,    plaintiff,   then 
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being  of  the  age  of  twentj  years  and  five  months,  pur- 
chased defendant's  interest  in  the  business,  the  property  and 
iixtiires  and  tlie  good  will  of  F.  C.  Matlier  &  Co.,  and  the 
goods  coming  consigned  to  F.  C.  Mather  &  Co.,  for  period  of 
one  j'ear;  defendant  retiring  from  the  business,  plaintiff  con- 
tinued it  on  his  own  account.  Yet  defendant,  intending  to 
injure  plaintiff  as  a  commission  merchant  and  his  commis- 
sion business,  to  bring  him  into  discredit  and  disgrace,  par- 
ticularly among  sliippers  and  consignors  who  had  dealt  or 
might  deal  witli  plaintiff,  and  to  cause  it  to  be  believed  that 
because  of  being  a  minor,  plaiiitiff  would  convert  to  his  own 
use  the  property-  or  proceeds  of  property  of  plaintiff's  bailors 
and  consignors,  maliciously,  etc.,  composed  and  published  on 
the  29th  day  of  January,  18S3,  in  the  form  of  postal  cards, 
circulated  by  mail  and  addressed  to  divers  of  the  patrons  of 
plaintiff  and  F.  C.  Mather  &  Co.,  in  the  State  of  Illinois  and 
other  States,  a  malicious,  false,  scandalous  and  defamator}'^ 
libel  of  and  concerning  plaintiff  in  his  character  as  a  com- 
mission merchant,  amona:  other  thinnrs  the  following: 

''Dear  Sir:  I  "  (meaning  defendant)  "  drop  yon  a  line  to 
let  you  know  A.  M.  Hays,"  (meaning  plaintiff) ''my  suc- 
cessor in  business,  is  not  legally  responsible  for  his  con- 
tracts," (meaning  in  respect  of  his  dealings  as  a  commission 
merchant  in  his  said  commission  business)  "  as  he  "  (mean- 
ing plaintiff)  "  is  yet  a  minor,  under  twenty-one  years  of  age. 
A  word  to  the  wise  is  sufficient "  (meaning,  enough  said. 
Beware,  lest  imder  cover  of  infancy  said  Hays  appropriate 
and  convert  your  property  or  proceeds  thereof  to  his  own 
use).  "Store,  ^No.  118  South  Water  St.,  I "  (meaning  de- 
fendant) "shall  occupy  and  do  business.  Would  be  pleased 
to  hear  from  yop. 

F.  C.  Mather." 

The  count  avers  that  by  means  of  said  grievances  the  plaint- 
iff was  injured  in  his  good  character,  credit  and  standing 
among  correspondents,  consignees,  shippers,  etc.,  and  has 
suffered  special  damages  by  thereby  losing  the  custom  of  cer- 
tain persons,  naming  them. 

The  second  and  third  counts  were  similar  to  the  first.     To 
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each  count  the  defendant  filed  a  plea  eiraply  averring  that  at 
the  time  when,  etc.,  the  plaintiff  was  a  minor  and  that  he  is 
not  legally  responsible  upon  his  contracts.  To  these  pleas  the 
plaintiff  demurred.  The  court  overruled  the  demurrer  as  to 
the  pleas,  but  carrying  it  back  sustained  it  to  the  declaration, 
and  gave  final  judgment  against  the  plaintiff,  who  brings 
error  to  this  court. 

Mr.  John  Lyle  KiNa,  for  plaintiff  in  error;  that  the  pub- 
lication was  libelous,  cited  Stewart  v.  Howe,  17  111.  71;  Nel- 
son V.  Borchenius,  62  III.  236;  Odger's  Libel  and  Slander,  31; 
King  V.  Lake,  Ventr.  28;  Phillips  v.  Hoeffer,  1  Penn.  62:  Os- 
trom  V.  Calkins,  5  Wend.  263;  Harrison  v.  Thornborough,  10 
Mod.  11;  Cheese  v.  Scales,  10  M.  &  W.  488;  Carpenter  v. 
Denny,  3  Sandf.  305;  Craig  v.  Brown,  15  Ben  Monroe,  186. 

Mr.  A.  S.  Tritdb,  for  defendant  in  error;  cited  Townsend, 
Libel  and  Slander,  538;  Fry  v.  Bennett,  5  Sandf.  54;  Com- 
monwealth V.  Snelling,  15  Pick.  335;  Van  Vechten  v.  Hop- 
kins, 5  Johns.  226. 

McAllister,  P.  J.  When  the  words  of  an  alleged  libelous 
publication  are  not  reasonably  susceptible  of  any  defamatory 
meaning,  the  court  is  justified  in  sustaining  a  demurrer  to  the 
declaration.  But  if  they  are  reasonably  susceptible  of  two 
constructions,  the  one  innocent  and  the  other  a  libelous  con- 
struction, then  it  is  a  question  for  the  jury  which  construc- 
tion is  the  proper  one;  and  in  such  case  if  the  defendant  de- 
murs to  the  declaration,  his  demurrer  will  be  overruled. 
Odger  on  Libel  and  Slander,  26. 

A  rule  involving  substantially  the  same  idea  has  been 
coticisely  stated  tlius:  It  is  for  the  court  to  decide  whether  a 
publication  is  capable  of  the  meaning  ascribed  to  it  by  an 
innuendo^  and  fur  the  jury  to  decide  whether  such  meaning 
is  truly  ascribed.  Blagor  v.  Sturt,  69  E.  C.  L.  899;  Jenner  v. 
A.  Beckett,  L.  R.  7,  Q.  B.  11;  Mulligan  v.  Cole  and  others, 
L.  R.  10,  Q.  B.  549;  Thompson  v.  Grimes,  5  Ind.  385. 

It  follows  as  a  logical  result  of  the  application  of  the  above 
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rules  to  this  case,  that  if  the  words  of  the  publication  set  out 
in  the  plaintiff's  declaration,  to  which  the  court  below  sustained 
a  demurrer,  are  capable,  or  reasonably  or  fairly  susceptible  of 
any  defamatory  meaning  as  respects  the  plaintiff's  occupatfon 
or  business,  as  a  commission  merchant,  then,  in  sustaining 
siich  demurrer,  the  court  erred. 

Any  charge  of  dishonesty  against  an  individual,  in  connec- 
tion with  his  business,  whereby  his  character  in  such  business 
may  be  injuriously  affected,  is  actionable;  or,  as  was  said  by 
Bayley,  J.,  in  Whittaker  v.  Bradley,  10  E.  C.  L.  810,  "  what- 
ever words  have  a  tendency  to  hurt,  or  are  calculated  to  preju- 
dice a  man  who  seeks  his  livelihood  by  any  trade  or  business, 
ai-e  actionable."  Orr  v.  Skolield,  56  Maine,  483;  Ostrom  v. 
Calkins,  5  Wend.  264. 

The  plaintiff,  though  a  minor,  lacking  a  few  months  of  the 
period  of  his  majority,  had  the  lawful  right  to  seek  a  liveli- 
hood by  carrying  on  the  business  of  commission  merchant, 
the  same  as  the  defendant  or  any  other  adult,  and  is  just  as 
much  entitled  to  the  protection  of  the  law  in  so  doing  as  the 
defendant  or  any  other  adult.  If  it  were  otherwise,  what 
would  become  of  our  young  men,  who,  frequently,  before  they 
are  out  of  their  majority,  are  obliged  to  support  a  widowed 
mother,  or  orphaned  brothers  and  sistera  left  in  poverty,  or  at 
all  events  to  support  themselves?  Are  such  young  men  ta 
be  regarded  as  out-laws,  so  far  as  adult  competitors  are  con- 
cerned? 

The  declaration  shows  that  the  plaintiff  and  defendant  had, 
from  some  time  in  March,  1882,  been  carrying  on  the  busi- 
ness of  commission  merchants,  at  118  South  "Water  St.,  Chi- 
cago, under  the  firm  name  of  F.  C.  Mather  &  Co.;  that  they 
had  built  up  a  good  business,  acquired  credit  and  popularity 
in  their  business;  that  September  23,  1882,  the  plaintiff, 
IIa\^s,  bought  out  the  defendant  Mather's  interest  in  the 
property  and  good  will  of  the  concern,  and  continued  the 
business;  that  January  29,  1883,  the  defendant  prepared  and 
sent  to  the  customers  of  plaintiff,  through  the  mails,  a  postal 
card  reading: 

"Dear  Sir:  I  drop  you  a  line  to  let  you  know  A.  M.  Ilays, 
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my  successor  in   business,  is  not  legally  responsible  for  his 

contracts,  as  he  is  yet  a  minor,  nnder  twentj^-one  years  of  age. 

A  word  to  the  wise  is  sufficient.     Store,  No.  118  South  Water 

street,  I  sliall  occupy  and  do  business.     Would  be  pleased   to 

hear  from  you. 

F.  C.  Mather." 

We  are  of  opinion  that  the  words  of  that  publication  are 
capable  and  reasonably  6usce])tible  of  a  defamatory  mean- 
ing as  respects  the  plaintiflT,  in  connection  with  his  busi- 
ness. They  convey,  in  a  somewhat  disguised,  but  very  insidi- 
ous manner,  the  defamatory  imputation  of  dishonesty  in  con- 
nection with  that  business.  What  other  conclusion  can  be 
arrived  at?  The  writer  refers  to  the  plaintiff  as  his  successor 
in  business.  That  conveys  the  idea  or  information  that  the 
writer  is  well  acquainted  with  tlie  plaintiff  and  liis  business 
character.  The  plaintiff,  it  is  then  said,  is  not  legally  respon- 
sible for  his  contracts,  as  he  is  yet  a  minor.  That  conveys 
the  idea  that  those  who  deal  with  him  are  without  anv  leffal 
remedies  arising  from  any  breacli  of  contract.  If  the  publi- 
cation had  stopped  there  it  probably  would  not  have  been 
fairly  susceptible  of  any  defamatory  meaning,  because,  so  far, 
the  words  were  true,  and  persons  contemplating  dealings  with 
plaintiff  would  be  likely  to  say,  "  there  being  nothing  against 
his  pecuniary  ability,  and  his  character  for  honesty  being 
good,  I  would  rather  trust  to  the  latter  than  to  legal  reme- 
dies." But  when  what  was  previously  said  is  followed  by 
the  significant  and  proverbially  precautionary  words — "A 
word  to  the  wise  is  sufficient,"  the  idea  is  at  once  conveyed 
that  plaintiff  is  also  wanting  in  honor  and  integrity  as  a 
business  m^n,  and  that  those  who  should  deal  with  him 
would  suffer  loss.  That  such  publication  was  calculated  to 
injure  the  plaintiff's  character  in  business  there  can  be  no 
doubt;  and  that  it  did,  is  specially  averred  in  the  declaration. 
The  judgment  of  the  court  below  will  be  reversed  and  the 
cause  remanded  for  further  proceedings^  not  inconsistent  with 
this  opinion. 

Reversed  and  remanded. 
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O.  L.  Mann  et  al. 

V. 

George  Oberne  et  al. 

1.  Estoppel  in  pais— Pleading.— Under  section  29  of  the  Practice 
Act  (R.  S.  1874,  p.  778),  the  defendant  may  plead  an  estoppel  in  pais  as  a 
matter  of  right.  Such  special  plea  will,  however,  be  subject  to  the  same 
tests  and  rules  of  practice  as  in  other  cases. 

2.  Replevin — Pleading— Presumption. — Where  in  an  'action  of  re- 
p]evin,  a  special  plea  setting  up  an  estoppel  inpais^  to  which  the  court  below 
sustained  a  genei-al  demurrer,  was  good  in  substance.  Heldy  that  although 
where  a  demurrer  has  been  sustained  to  a  special  plea,  which  set  out  a  good 
defense,  if  the  action  was  one  which  admitted  of  a  general  issue  under  which 
affiimative  defenses,  and  such  as  were  thus  specially  pleaded,  might  be  given 
in  evidence,  the  appellate  court  will  presume  that  the  defendant  had  the 
benefit  of  snch  defense  under  the  general  issue,  unle.s  the  contrary  is  shown 
by  the  bill  of  exceptions,  and  will  affirm  the  judgment,  no  other  error  appear- 
ing; yet  in  a  c  ise  of  replevin,  this  court  do.^s  not  apply  the  doctrine  of  pre- 
sumption recognized  above. 

Appeal  from  the  Circuit  Court  of  Cook  count}^;  the  Hon. 
Kirk  Hawes,  Judge,  presiding.     Opinion  filed  May  20, 1S84. 

This  was  replevin  in  the  cepity  brought  by  Oberne  and 
Ilosick  against  O.  L.  Mann  (then  sheriff),  and  Eppstein  and 
Marks  for  160  sides  of  leather.  Tiie  pleas  were  1,  noii  cepit; 
2,  noil  detinet;  3,  property  in  one  Scheiderer;  4,  justification 
under  attachment  against  Scheiderer,  with  averment  of  prop- 
erty in  him;  5,  special  plea  by  Eppstein  and  Marks,  of  estop- 
pel inpaiSj  in  substance  as  follows: 

That  plaintiffs  are  barred  and  estopped  from  bringing  or 
maintaining  their  said  action,  because  before  and  at  the  said 
time  when,  etc.,  one  George  P.  Scheiderer  was  a  resident  of 
Wisconsin,  and  just  prior  to  the  said  time  wiien,  etc.,  had 
failed  in  business  and  become  and  was  insolvent,  owing  a  large 
indebtedness,  to  wit,  $100,000,  and  Wcis  indebted  to  said  de- 
fendants, Eppstein  and  Marks,  before  and  at  the  said  time 
when,  etc.,  in  the  sum  of  $7,000,  then  past  due  and  wholly 
unpaid,  all  of  which  the  plaintiffs  then  and  there  well  knew; 
that  just  before  the  said  time  when,  etc.,  the  goods  and  chat- 
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tela  in  the  declaration  mentioned  were  in  said  Cook  connty,  in 
the  possession  of  the  plaintiffs;  and  the  plaintiffs,  well  know- 
ing the  premises  aforesaid,  and  further  knowing  that  the  de- 
fendants were  then  desirous  of  finding  property  of  Scheiderer, 
in  said  Cook  county,  to  be  levied  on  for  the  benefit  of  the  de- 
fendants, under  an  attachment  writ  about  to  be  sued  out  by 
tlie  defendants,  and  in  response  to  an  inquiry  then  and  there 
made  by  the  defendants  of  the  plaintiffs  in  that  behalf,  freely 
and  of  their  own  accord,  stated  and  represented  to  said  defend- 
ants that  said  goods  and  chattels  in  the  declaration  mentioned 
were  then  and  there  the  property  of  said  Scheiderer,  and  that 
they,  the  plaintiffs,  had  no  lien  thereon,  and  had  no  right  to 
the  possession  thereof,  and  were  about  to  ship  back  and  return 
said  goods  to  said  Scheiderer,  by  reason  of  the  making  by  the 
plaintiffs  of  which  said  statements  and  representations  the  de- 
fendants, believing  the  same  to  be  true,  and  relying  and  pro- 
ceeding upon  the  truth  thereof,  and  not  knowing  or  having 
any  reason  to  believe  the  same  to  be  untrue,  just  before  the 
said  time  when,  etc,  employed  an  attorney  at  law  for  a  reason- 
able reward,  to  be  paid  by  them  to  him  in  that  behalf,  and  by 
and  through  said  attorney  instituted  in  this  court  an  attach- 
ment suit  against  said  Scheiderer,  and  sued  out  of  this  court  a 
certain  writ  of  attachment  ancainst  said  Scheiderer,  and  delivered 
said  writ  to  the  sheriff  of  said  county,  to  be  executed  in  due 
form  of  law;  and  under  and  by  virtue  of  said  writ,  and  while 
the  same  was  in  full  force  and  effect,  said  sheriff  at  the  same 
time  when,  etc.,  and  at  the  instance  and  in  behalf  of  the  de- 
fendants, seized  and  took  out  of  the  possession  of  the  plaint- 
iffs the  said  goods  and  chattels  in  said  declaration  mentioned, 
and  detained  the  same  in  execution  of  said  writ,  which  are 
the  same  taking  and  detention  in  the  declaration  supposed, 
that  had  said  plaintiffs  not  made  to  the  defendants  said  state- 
ments and  representations  aforesaid,  thej',  the  defendants, 
would  not  have  employed  said  attorney,  nor  instituted  said 
attachment  suit,  nor  sued  out  said  attachment  writ,  nor  re- 
quested said  sheriff  to  seize  and  take  said  goods  and  chattels 
as  aforesaid,  nor  would  said  seizure  have  been  made;  that  sole- 
ly by  reason  of  and  in  and  about  the  employing  of  said  attor- 
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r\ey  institntins;  said  attachment  suit,  suing  out  Raid  attachment 
writ,  and  having  the  same  levied  upon  said  goods  and  chattels, 
and  seizing  and  taking  the  Binie  as  aforesaid,  the  defendant 
did  necessarily  lay  out  and  expend  a  large  sum  of  money,  to 
wit,  one  hundred  dollars;  and  did  necessarily  incur  and  con« 
tract  a  large  {pecuniary  liability  to  be  discharged  by  them, 
the  defendants,  to-wit,  a  liability  for  five  hundred  dollars;  and 
this  the  defendants  are  ready  to  verify.     Wherefore,  etc. 

Replications  were  filed  to  all  the  pleas  but  the  fifth,  to  that 
a  oreneral  demurrer  which  the  court  sustained.  The  cause  was 
tried  by  the  court  without  a  jury,  and  finding  and  judgment 
for  plaintiffs,  from  which  defendants  prosecute  this  appeal. 

Mr.  Philip  Stein,  for  appellants:  that  the  plea  presents  all 
the  elements  of  an  estoppel  in  pxi-a,  cited  Talcott  v.  Brack- 
ett,  5  Bradwell,  60,  68,  69;  Pickard  v.  Sears,  6  Ad.  &  El.  469; 
Djzell  v:  Odell,  3  Hill,  215;  Cornish  v.  Abingdon,  4  H.  &  N. 
549;  Smith  v.  Newton,  33  111.  230;  Knoebel  v.  Kircher,  33 
III.  308;  Mayer  v.  Erhardt,  88  111.  452;  Kinnear  v.  Mackey, 
85  111.  98,  99;  International  Bank  v.  Bowen,  80  111.  541; 
Wade  V.  Bunn,  84  111.  117;  Tucker  v.  Conwell,  67  111.  553; 
Hefner  V.  Vandolah,  57  III.  520;  St.  L.  &  I.  M.  R.  R.  Co.  v. 
Lamed,  103  III.  293;  Higi^ins  v.  FLr^'iison,  14111.  269;  Don- 
aldson V.  Holmes,  23  111.  85;  Anderson  v.  Armstead,  69  III. 
452;  Nichols  v.  Pool,  89  III.  491. 

Mr.  IIe:^ky  V.  Fbeeman,  for  appellees;  as  to  estoppel  in 
pais,  cited  Hefner  v.  Vandolah,  57  111.  524;  Knoebel  v. 
Kircher,  33  III.  315;  Aiiderson  v.  Armstead,  69  111.  454; 
People  V.  Brown,  67  111.  435;  International  Bk.  v.  Bowen,  80 
III.  545;  Mayer  v.  Erhardt,  88  111.  457. 

McAllister,  P.  J.  That  the  fifth  plea,  setting  up  an  es- 
toppel in  paisy  and  to  which  the  court  below  sustained  a 
general  demurrer,  is  good  in  substance,  can  scarcely  admit  of 
doubt  It  presents  with  sufficient  certainty  all  the  necessary 
elements  of  an  estoppel  inpais^  and  if  true,  amounts  to  a  de- 
fense to  the  action .    To  sustain  a  demurrer  to  it  was  theie- 
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lore  error,  if  the  defendants  were  justified  under  the  rules  of 
pleading  in  filing  it;  and  it  is  error  which  slioiild  reverse  the 
judgment  below,  unless  tliis  court  is  bound  to  presume  that 
the  defendants  filing  it  had  the  benefit  of  the  same  defense  as 
I'uliv,  under  some  other  plea. 

It  was  said  in  The  Welland  Canal  Co.  v.  Hathaway,  8 
Wend.  4S2,  that  estoppels  in  pais  can  not  be  pleaded,  but  are 
given  in  evidence  to  the  court  and  jury,  and  may  operate  as 
etlectually  as  a  technical  estoppel  under  the  direction  of  tlie 
court.  That  question,  that  is,  the  question  whether  an  estop- 
pel in  pais  could  be  pleaded,  was  not  involved  in  that 
case,  and  the  observation,  thougli  very  nearly  correct,  may  be 
regarded  as  mere  dictum.  The  English  courts,  seemingly 
without  taking  any  distinction  between  those  actions  which 
admit  of  a  general  issue  under  which  different  affirmative  de- 
tenses  may  be  given  in  evidence,  such  as  assumpsit  and  case, 
and  such  actions  as  admit  of  no  such  general  issue,  such  as 
replevin  and  trespass,  hold,  that  at  common  law,  estoppel  in 
pais  may^  but  need  not,  be  pleaded.  Sanderson  v.  Coll  man, 
4  Man.  &  Gr.  209;  Pliillips  v.  Thorn,  114  E.  C.  L.  400. 

But  it  is  entirely  clear  that  under  section  twenty-nine  of 
our  Practice  Act  (R.  S.  1874,  p.  778)  the  defendant  may  plead 
an  estoppel  in  pais  as  a  matter  of  right;  such  special  plea 
will,  however,  be  subject  to  the  same  tests  and  rules  of  prac- 
tice, as  in  otiier  cases.  It  has  repeatedly  been  decided  in 
this  State  that  where  a  demurrer  has  been  sustained  to  a 
special  plea  which  set  out  a  good  defense,  yet,  if  the  action 
was  one  which  admitted  of  a  general  issue,  under  which 
aflirmative  defenses  and  such  as  were  thus  specially  pleaded 
might  be  given  in  evidence,  then  the  appellate  court  would 
presume  that  the  defendant  had  the  benefit  of  such  defense 
under  the  general  issue,  unless  the  contrary  were  shown  by  the 
hill  of  exceptions,  and  would  aflSrm  the  judgment,  no  other 
error  appearing.  "Warner  v.  Crane  et  al.,  20  111.  148;  Steven- 
son V.  Sherwood,  22  III.  238. 

Now,  the  action  of  replevin  admits  of  no  such  general  issue; 
and  while  we  are  not  prepared  to  say  that  the  estoppel  in  pais 
set  up  by  the  special  plea  was  not  admissible  in  evidence, 
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under  the  plea  of  property  in  Scheiderer,  yet  we  do  not. feel 
justified  in  holding  that  this  conrt  should  extend  the  doctrine 
of  presumption  recofi^nized  in  the  above  cited  cases  to  such 
a  case  as  this,  and  upon  the  strennjth  of  it,  hold  that  the  error 
in  sustaining  the  demurrer  to  tlie  special  plea  in  question 
could  not  have  prejudiced  the  defendants,  unless  the  contrary 
is  made  to  appear  by  the  bill  of  exceptions.  The  Supreme 
Court  lias  not,  so  far  as  we  can  ascertain,  ever  applied  such  a 
dt>ctrine  of  presumption  in  an  action  of  replevin.  On  the 
contrary,  in  Leeper  v.  Ilersman,  58  111.  218,  that  court  re- 
versed the  judoiuent  in  replevin,  because  the  court  below  had 
improperly  sustained  a  demurrer  to  a  special  plea  of  estoppel. 
It  is  true  that  the  plea  there  set  out  a  deed  which  mi<^ht  be 
held  to  operate  as  a  technical  estoppel,  which  must  be  pleaded 
if  there  be  opportunity  to  do  so.  But  it  also  set  out  matter 
of  estoppel  in  pais^  and  it  is  evident  from  the  opinion  tliat 
the  plea  was  regarded  as  one  of  estoppel  i?i  pais. 

We  think  it  is  the  better  view  that  the  plea  in  question 
here  was  properly  interposed;  and,  as  it  was  good  in  sub- 
btance,  it  was  error  to  sustain  the  demurrer,  whicli  requires  a 
reversal  of  the  judgment,  and  sending  the  cause  back. 

Reversed  and  remanded. 


Chicago  &  North  Western  Railway  Co. 

V. 

Gottlieb  Stube. 
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1.  Negtjgence — Instruction. — Where  a  court  submitted  it  to  the 
jury  to  find  for  the  plaintiff  if  the  injury  was  by  defendant's  engine,  and  the 
engine  at  the  time  and  p  ace  had  not  a  light  upon  it,  showing  in  which  direc- 
tion it  wa8  movinj;,  etc.,  and  no  ordinance  requiring  such  precaution  was 
introduced  in  evidence.  Heldf  that  such  a  direction  was  wrong  and  mis- 
leading. The  question  of  negligenca  was  one  of  facb  for  the  jury  and  not 
of  law  for  the  court. 

2.  Instructions. — ^The  seventh  instruction  given  in  this  case  is  orro- 
neott«,  in  that  there  wa<i  no  evidence  whatever  that  any  witness  for  defend- 
ant testified  under  a  fear  of  losing  his  employment,  or  a  desire  to  please  his. 
employer,  and  because,  taken  as  a  whole,  it  afi:brded  to  the  jury  a  means 
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and  justification  for  discrediting^  and  disre^^arding  the  testimony  of  the  wit- 
nesses on  behalf  of  a  railroad  company  upon  mere  conjecture  and  meta- 
physical speculaiion. 

Appeal  from  the  Superior  Court  of  Cook  county;  tlie  Hon. 
Elliott  Anthony,  Judge,  presiding.     Opinion  tiled  May  20, 

1884. 

This  action  was  by  appellee,  Stnbe,  against  the  appellant 
corporation,  to  recover  for  a  personal  injury  to  appellee,  occa- 
sioned, as  he  alleges,  by  his  being  struck  by  a  locomotive  of 
appellant,  while  crossing  the  track  of  the  latter  at  a  street 
crossing  in '  the  city  of  Chicago,  by  reason  of  negligence  on 
the  part  of  appellant's  agents  and  servants.  There  wsis  a  trial 
resulting  in  a  verdict  and  judgment  against  appellant  for 
$3,50J,  which  appellant  claims  ought  to  be  reversed  for  mani- 
fest  error. 

The  evidence  was  conflicting  npon  the  question  of  ordinary 
care  on  the  part  of  Stube  npon  the  occasion  in  question,  also  as 
to  there  being  any  nei^ligence  on  the  part  of  the  railway  com- 
pany, with  a  very  decided  preponderance  in  favor  of  the  latter. 

Although  it  was  alleged  in  one  count  of  the  declaration 
that  there  was  an  ordinance  of  the  city  requiring  the  railway 
company,  and  other  such  companies,  to  have  in  the  night  time 
a  conspicuous  light  burning  on  the  forward  end  of  every  loco- 
motive engine,  and  that  in  violation  thereof  the  appellant  had 
none  npon  this  occasion,  though  in  the  night  time,  and 
averred  that  the  injury  to  Stube  was  the  result  of  that  neglect, 
yet  no  evidence  of  any  such  ordinance  was  introduced  on 
the  trial,  and  the  court,  in  the  first  instruction  foi*  the  plaint- 
iff, submitted  to  the  jury  the  question  of  the  omission  of 
the  defendant  to  have  such  light  oa  the  locomotive. 

This  was  the  instruction : 

1.  "  If  the  jury  believe  from  tlie  evidence  that  at  the  time 
and  place  testified  by  him  the  plaintitf  was  injured  by  an  en- 
gine of  the  defendant  corporation,  and  that  at  such  time  and 
place  the  engine  in  question  had  not  a  light  upon  it  showing 
the  direction  in  which  the  engine  was  moving,  if  you  believe 
from  the  evidence  the  engine  was  moving,  and  that  the  time 
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was  in  the  night  time,  or  that  the  engine  in  qnestion,  while 
in  motion,  did  not  have  a  bell  continually  ringiiig,  and  if  you 
further  believe  from  the  evidence  that  the  plaintiff  was  struck 
and  injured  at  the  railroad  crossing  in  question,  as  charged  in 
the  declaration,  in  consequence  of  the  omission  to  have  such 
liglit  or  to  ring  such  bell,  and  also  believe  from  the  evidence 
that  the  plaintiff  himself  was  at  the  time  exercising  ordinary 
care  and  caution  for  his  own  safety  and  to  avoid  ♦ccidents, 
then  the  defendant  is  liable  to  the  plaintiff  for  the  loss  and 
damage  sustained  bv  him  by  reason  of  such  injury,  if  any 
such  loss  or  damage  has  been  proven." 

There  was  no  evidence  tending  to  show  that  any  witne^^s 
testified  under  any  fear  of  losing  his  employment,  or  a  desire 
to  please  his  employer,  yet  this  instruction  was  given  for 
plaintiff: 

7th.  "If  the  jury  believe  from  the  evidence  that  any  wit- 
ness has  testified  under  a  fear  of  losing  his  employment,  or  a 
desire  to  please  his  employer,  then  such  fact  may  be  taken  iii- 
to  account  by  the  jury  in  determining  the  degree  of  weight 
which  ought  to  be  given  to  the  testimony  of  such  witness,  and 
in  such  case  the  jury  have  a  right  to  judge  of  the  effect,  if 
any,  likely  to  be  produced  upon  the  human  mind  by  such  feel- 
ings or  motives,  and  how  far  such  feelings  or  motives,  on  the 
part  of  the  witness,  may  tend  to  warp  his  judgment,  or  per- 
vert the  truth,  and  the  jury,  after  applying  their  own  knowl- 
edge of  human  nature  and  the  philosopiiy  of  the  human 
mind  to  the  investigation  of  the  eubject,  are  to  judge  of  the 
weight  which  ought  to  be  given  to  the  testimony  of  such 
witness,  taking  the  same  in  connection  with  all  the  other  evi- 
dence in  the  case." 

Mr.  B.  0.  Cook,  for  appellant;  as  to  instructions,  cited  C. 
&  N.  W.  Ry.  Co.  V.  Schumilowsky,  8  Brad  well,  C20;  I.  B.  & 
W.  R.  R  Co.  V.  Birney,  71  111.  2i)l]  Alexander  v.  Mt.  Sier- 
ling,  71  111.  ^66;  Holcomb  v.  Davis,  66  111.  413;  Pease  v. 
Catlin,  1  Bradwell,  88. 

Messrs.  Cufforp,  Anthony  &  Paulskn,  for  appellee;  cited 
C.  B.  &  Q.  K.  R.  Co.  V.  Lee,  87  111.  454;    T  W.  &  W.  Ry. 
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Co.  V.  McGiunis,  71  111.  346;    I  &  St.  L.  Ry.  Co.  v.  Smith, 
78  III.  112. 

McAllister,  P.  J.  The  evidence  upon  the  question  of 
ordinary  care  on  the  part  of  the  plaintiff  and  negligence  on 
the  part  of  the  defendant  below,  was  not  only  conflicting,  but, 
judging  from  the  record,  the  clear  preponderance  of  it  was 
against  the  plaintiff  upon  both  those  essential  facts.  It  is, 
therefore,  a  case  for  the  application  of  the  rule  requiring 
accurate  instructions,  and  a  reversal  of  the  judgment  for  any- 
thing substantially  improper  and  prejudicial  in  them.  We 
are  of  opinion  that  the  first  and  seventh  instructions  for  the 
plaintiff  were  of  that  character. 

By  the  first,  the  court  submitted  to  the  jury  to  find  for  the 
plaintiff  if  tiie  injury  was  by  an  engine  of  the  defendant;  that 
the  engine,  at  the  time  and  place,  had  not  a  light  upon  it 
showing  in  which  direction  it  was  moving,  and  it  was  night 
at  the  time.  No  ordinance  of  the  city  upon  that  subject  was 
introduced  in  evidence,  so  that  the  instruction,  in  that  par- 
ticular, amounted  to  a  direction  by  the  court  that  the  moving 
an  enirine  by  the  defendant  in  the  night  tim.e,  no  matter  un- 
der what  circumstances,  without  having  a  light  upon  it 
showing  the  direction  in  which  it  was  moving,  was  negligence 
j)er  se^  and  as  a  matter  of  law.  Such  a  direction  of  the  jury 
was  clearly  wrong  and  misleading.  In  the  absence  of  a  statute 
or  ordinance  requiring  such  a  precaution,  the  question  of 
neirliirence  was  one  of  fact  for  the  iurv,  and  not  of  law  for  the 
court.  There  is  no  such  statute,  and  no  ordinjince  of  any 
kind  is  to  be  found  in  the  record.  The  counsel  for  appellee 
take  the  position  that  proof  of  the  ordinance,  or  the  introduc- 
tion of  it  in  evidence  was  unnecessary;  tliat  courts  will  take 
judicial  notice  of  such  ordinance.  -We  are  aware  of  no 
statute  authorizing  the  courts  to  take  judicial  notice  of  the 
ordinances  of  tiie  city  of  Chicago,  when  they  come  in  question 
collaterally,  as  in  this  case. 

The  seventh  instruction  for  plaintiff  below  was  improper 
for  two  reasons:  (1.)  There  was  no  evidence  whatever  that 
any  witness  for  the  defendant  testified  under  a  fear  of  losing 
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liis  employment,  or  a  desire  to  please  his  employer;  so  that 
it  submitted  to  the  jury  a  question  of  fact,  as  to  which  there 
was  no  evidence,  except  the  fact  of  the  existence  of  the  rela- 
tion of  employer  and  employe,  as  respected  the  defendant's 
witnesses,  or  the  greater  part  of  them.  (2.)  The  instruction, 
taken  as  a  whole,  affords  to  the  jury  what  in  many  instances 
they  are  too  anxious  to  find,  viz.:  A  means  and  justification 
for  discrediting  and  disregarding  the  testimony  of  the  wit- 
nesses on  behaU'of  a  railroad  company  upon  mere  conjecture 
and  metaphysical  speculation.  A  moment's  reflection  will 
ehow  the  utter  unfairness  of  such  an  instruction.  Here  is  the 
plaintiff  testifying  in  jiis  own  behalf,  where  he  has  thousands 
of  dollars  at  stake.  The  instruction  does  not  apply  to  him. 
His  credibility  is  subjected  to  no  test;  but  those  who  are  called 
to  testify  in  opposition  to  him,  having  no  interest  in  the  event  of 
the  suit  may,  upon  the  mere  ground  that  they  are  in  the  em- 
})loyment  of  the  railroad  company,  be  discredited  upon  conject- 
ure and  metaphysical  theories  born  of  prejudice  alone.  Rail- 
road companies,  when  they  voluntarily  come  or  are  brought 
into  the  courts, are  entitled  to  no  greater,  no  less  rights  than  pri- 
vate individuals.  The  rights  of  all  litigants  in  a  court  of  justice 
should  be  equal;  impartial  justice,  devoid  of  the  influences  of 
passion  or  prejudice,  should  be  the  end  sought  Such  an  in- 
struction atibrds  the  means  for  the  unlimited  sway  of  both 
passion  and  prejudice.  If  the  means  of  discrediting  witnesses 
there  prescribed  shall  be  sanctioned,  we  are  unable  to  perceive 
how  we  could  ever  determine  from  the  record,  in  such  a  case, 
that  the  clear  weight  and  preponderance  of  the  evidence  was 
against  the  plaintiff'.  But,  inasmuch  as  we  have  never  found 
such  a  mode  sanctioned  by  any  decided  case  of  authority,  or 
in  any  elementary  work  on  evidence,  we  must  condemn  it, 
not  only  for  that  reason,  but  for  its  inherently  mischievous 
tendency  to  thwart  the  due  administration  of  justice. 

The  judgment  of  the  court  below  will  be  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 
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Patrick  Maloney 

V. 

J.  S.  Shattuck. 

1.  Forcible  detainer — Complaint — Description. — In  detenniningr 
the  sufficiency  of  the  description  in  a  complaint  of  forcible  detainer,  the 
proper  teat  is  whether  an  officer,  executing  a  writ  of  restitution,  could 
identify  the  premises  described  in  h's  writ.  Applying  this  test  in  this  case, 
the  description  of  the  premises  in  the  complaint  is  void  for  unceii;ainty. 

2.  Same. — Where  a  complaint  alleges  that  the  plaintiff  is  the  owner  and 
In  entitled  to  the  possession  of  premises,  and  that  the  defendant  unlawfully 
withholds  the  possession  thereof,  the  entry  having  been  peaceful,  it  is  neces- 
nary  in  order  to  a  recovery,  that  the  plaintiff  should  show  he  was  entitled  to 
the  posses  ion  at  the  time  of  suit  brought. 

3.  Possession. — Where  persons  claim  possession  without  a  deed  or  other 
instrument  calling  for  boundaries,  their  possession  does  not  extend  beyond 
whut  they  have  inclosed  or  actually  occupy. 

Appkal  from  the  Circuit  Ciuirtof  Cook  countv:  the  Hon. 
Joiix  G.  EoGERS,  Judge,  presiding.     Opinion  filed  May  20, 

This  was  an  action  for  forcible  detainer  by  appellee  against 
apiiellant.    The  complaint  was  as  follows: 

frrATEOF  Illinois,  ] 
CcK»K  County,      j 

J,  S.  Shattuck  complains  to  J.  G.  Bolton,  Esq.,  a  justice  of 
the  jieace  in  and  for  said  county  and  State,  that  he,  the  said 
J,  S.  Shattuck,  is  the  owner  of  and  is  entitled  to  the  possession 
of  the  following  described  premises  in  said  county,  to  wit: 
C>/rnmencin<(  at  a  point  on  the  north  line  of  lot  16,  in  County 
d'jrk's division  of  undivided  lands  in  Section  20,  37, 11,  Co(»k 
^j^^iinty,  Illinois,  100  feet  east  of  the  northwest  corner  of  the 
undivided  east  23  acres  of  said  lot  16,  and  running  thence 
<^>it  3^)0  feet  along  said  north  line  of  said  lot  16;  thence 
tt^/ijth west  136  feet;  thence  south  320  feet;  thence  west  210 
i'ipid;  thence  north  324  feet;  thence  west  102  feet;  thence 
»«'*•■**•  i?if5  feet  to  the  place  of  beginninsr,  containing  about 
,  and  being  immediately  south  of  and  adjoining 
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block  82,  Athens,  and  the  south  end  of  Catherine  street,  in 

the  village  of  Leinont,  Cook  county,  Illinois,  and  all  being  in 

the   undivided   east   twenty-three   acres  of  said  lot  16  above 

mentioned.     And  that  Patrick  Maloney  unlawfully  withholds 

the  possession  thereof  from  the  said  J.  S.  Shattuck,  wherefore 

lie  prays  a  summons  in  pursuance  of  the  statute  in  such  case 

made  and  provided. 

Dated  June  19,  A.  D.  1882. 

On  the  back  is  the  following: 

J.  S.  Shatfuck. 

Complaint  for  an  illegal  or  forcible  detainer. 
Judgment  in   the   court  be'ow  for  the  plaintiff,  and  the 
defendant  appealed  to  this  court. 

Messrs.  Bennett  &  Higgins  and  Mr.  John  I.  Bennett,  for 
appellant;  as  to  possession,  cited  McCartney  v.  McMullen,  38 
111.  238;  C.  &  St.  Ij.  R  Ii..Co.  v.  Wiggins  Ferry  Co.,  82  111. 
232;  Thompson  v.  Sornberger,  69  III.  328;  Dudley  v.  Lee,  39 
111.  342. 

As  to  pleading:  IlMskins  v.  Haskins,  67  111.  452;  Schaum- 
toeflfel  V.  Belm,  77  I!l.  568;  Beel  v.  Pierce,  11  111.  97. 

Mr.  A.  B.  Jenks,  for  appellee;  c'ted  Gazzolo  \c.  Chambers, 
73  111.  75;  Ball  v.  Chadwick,  46  III.  28. 

Actual  possession  may  exist  by  proof  of  something  short  of 
an  actual  residence  on  the  land  or  inclosing  it  by  fence: 
Pearson  v.  Herr,  53  111.  144;  Jamison  v.  Graham,  57  111.  94; 
Hassett  V.  Eidgely,  49  111.  197. 

Wilson,  J.  It  would  be  sufficient  ground  for  the  reversal 
of  the  judgment  below  that  the  description  of  the  premises, 
as  set  forth  in  the  complaint,  is  void  for  uncertainty,  the 
metes  and  bounds  as  given  not  inclosing  any  land.  We  have 
examined  the  description  with  care,  and  find  that  the  two 
terminal  points  do  not  meet  by  at  least  one  hundred  and  fifty 
leet.  In  determining  as  to  the  suflBciency  of  the  description 
in  this  class  of  crises,  the  proper  test  is  whether  an  officer  exe- 
cuting a  writ  of  restitution  could  identify  the  premises  de- 
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scribed  in  liis  writ.  This  in  the  present  case  would  be  im- 
possible. 

Again,  the  plat  of  the  land  which  was  offered  in  evidence, 
and  was  by  reference  made  a  part  of  the  testimony  of  tlie 
plaintiff's  witnesses,  embraces  an  entirely  different  tract  from 
that  attempted  to  be  described  in  the  complaint.  As  the 
complaint  forms  the  basis  upon  which  the  proceedings  rest 
it  must  correctly  describe  the  premises  withheld,  or  the  suit 
will  fail. 

But  independent  of  these  difficulties,  we  are  of  opinion  that 
the  case,  as  made  by  the  plaintiff,  did  not  entitle  him  to  re- 
cover. The  statute  in  relation  to  forcible  entr}'  and  detainer 
provides  for  several  classes  of  cases,  among  which  are,  Isr, 
where  a  forcible  entry  upon  lands  or  tenements  is  made,  2d, 
where  the  entry  is  peaceable  and  tlie  possession  is  unlawfully 
withheld,  and  3d,  when  entry  is  made  into  vacant  and  unoc- 
cupied lauds  or  tenements  without  right  or  title. 

Where  the  entry  is  forcible,  the  onh'^  inquiry  is,  has  the 
possession  been  taken  by  actual  or  constructive  force.  If  it 
lias,  it  must  be  restored  on  complaint  of  the  party  dispossessed, 
even  though  the  wrong-doer  himself  may  be  the  owner  of 
the  land. 

The  object  of  the  statute,  in  that  class  of  cases,  is  to  give  a 
sui!imrtry  remedy  to  one  who  has  been  forcibly  dispossessed, 
without  reference  to  his  title  or  his  right  of  possession. 
Dudley  v.  Lee,  39  III.  339. 

The  present  case  is  brought  under  either  the  second  or  third 
class  of  cases  above  specided,  and  is  a  suit  for  an  unlawful 
detainer  merely.  The  complaint  alleges  that  the  plaintiff 
is  the  owner  of,  and  is  entitled  to  the  possession  of  the  prem- 
ises, and  that  the  defendant  unlawfully  withholds  the  posses- 
sion thereof.  Under  such  a  complaint,  the  entry  having  been 
peaceable,  it  was  necessary  in  order  to  a  recovery  that  the 
plaintiff  should  have  shown  he  was  entitled  to  the  possession 
at  the  time  of  suit  brought.     Did  he  so  show? 

It  appears  from  the  bill  of  exceptions  that  one  N.  J.  Brown, 
on  November?,  1881,  for  the  consideration  of  $1,  quitclaimed 
to  Julius   A.  Boyer  23  acres  of  land,  within  which,  as  is 
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claimed,  the  premises  in  controversy  are  embraced,  and  that 
Boyer,  March  7,  1882,  conve\'ed  the  land  to  the  plaintiff  by 
deed  with  a  covenant  of  warranty  of  title.  It  does  not  ap- 
pear, nor  is  it  claimed  that  either  Boyer  or  the  plaintiff  ever 
took  possession  of  the  land ;  nor  was  there  any  proof  offered 
tliat  Brown  ever  had  a  deed  or  other  paper  title  thereto.  It 
was  claimed,  however,  that  he  had  formerly  exercised  acts  of 
ownership  over  portions  of  the  twentj^-three  acre  tract,  such 
as  cnttino^  of  timber,  permitting  a  small  space  to  be  nsed  for 
burial  purposes,  etc.  But  the  proof  on  this  subject  was  vague 
and  unsatisfactory,  and  was,  we  think,  wholly  insufficient  to 
show  possession  or  to  raise  any  presumption  of  ownership  in 
Brown.  Moreover,  it  does  not  appear  that  any  of  the  claimed 
acts  of  ownership  were  done  upon  that  part  of  the  land  now 
in  controversy.  They  were  done  upon  other  and  different 
portions  of  the  tract,  and  as  it  is  not  shown  that  Brown  ever 
had  a  deed  or  color  of  title  to  any  part  of  the  tract,  such  acrs 
as  were  done  by  him  can  not,  by  construction,  be  deemed  to 
extend  his  possession  beyond  the  limits  of  their  actual  per- 
formance. If  one  enters  upon  an  estate  having  title 
thereto,  the  law  presumes  the  possession  to  be  co-extensive 
with  the  estate:  1  Wash,  on  Keal  Property,  (4th  Ed.)  58.  But 
the  mere  entry  npon  a  tract  of  land,  without  any  color 
of  title,  and  exercising  acts  of  ownership,  such  as  the  inclos- 
ing  a  part  of  it  with  a  fence,  does  not,  of  itself,  constitute 
possession  of  any  more  land  than  is  inclosed.  Webb  v.  Stur- 
tevant,  1  Scan.ibl.  In  111.  Cent.  R.  K.  Co.  v.  Ind.  &  III.  C. 
K-  R-  Co.,  85  111.  211,  the  principle  is  stated  thus:  "  Where 
persons  claim  possession  without  a  deed  or  other  instrument 
calling  for  boundaries,  their  possession  does  not  extend  be- 
yond what  they  have  inclosed,  or  actually  occupy."  There 
was  thns  an  entire  failure  to  show  title  to  the  premises  in 
controversy  in  Brown,  by  acts  of  ownership  or  otherwise. 
riavina:  no  title  he  could  convey  none  to  Bover,  and  Bover 
could  convej^  none  to  the  plaintiff. 

The  claim  that  Brown  purchased  the  property  is  without 
foundation  from  anything  appearing  in  the  evidence. 

Equally  unsupported  is  tlie  theory  that  the  relation  of  land- 


48  Appellate  Courts  of  Illinois, 

Bohmann  v.  City  of  Chicago. 

lord  and  tenant  existed  between  Brown  and  the  defendant. 
Brown,  it  is  true,  testified  that  the  defendant  applied  to  him 
to  purchase  the  property.  Bnt  this  falls  far  short  of  showing 
a  recognition  by  the  defendant  of  Brown  as  his  landlord.  The 
defendant  had  been  in  the  open  and  exclusive  possession  of 
the  property  for  many  years,  the  larger  part  of  it  for  more 
than  twenty  years,  under  no  lease  or  contract  with  Brown, 
and  without  any  demand  or  claim  by  him  for  the  payment  of 
rent  ever  having  been  made  by  Brown  during  all  that  period. 

The  inference  to  be  drawn  from  the  proof  in  the  case  would 
seem  to  be  quite  as  strong  that  the  defendant  was  holding 
adversely  to  Brown  as  the  contrary. 

Other  points  are  discussed  in  the  briefs  of  counsel  which  it 
is  unnecessary  to  consider.  Viewed  in  any  aspect  of  the  case, 
we  think  the  verdict  and  judgment  were  unwarranted  by  the 
evidence,  and  accordingly  the  judgment  is  reversed  and  the 
cause  remanded  for  a  new  trial. 

Iteversed  and  remanded. 


Joseph  Bohmann 

V. 

City  of  Chicago. 


Practice. — Where,  in  an  action  at  common  law  for  injuriescaused  by 
raisingr  the  grade  of  a  street,  the  defendant  pleaded  the  general  issue,  and 
a  jary  was  impaneled  to  try  the  issues  between  the  parties,  and  the  plaintiff 
introduced  his  evidence  tending,  in  purt,  to  prove  his  cause  of  action,  and 
rested  his  cause,  and  defendant  then  moved  to  exclude  plaintiff's  evidence 
and  discharge  tbe  jury,  and  plaintiff  asked  leave  to  introduce  further  evi- 
dence, it  was  error  for  the  court,  after  granting  the  former  motion  and  over- 
ruling the  latter,  against  plaintiff's  objection,  to  find  the  issues  for  the  de- 
fendant and  render  final  judgment. 

Appeal  from  the  Superior  Conrt  of  Cook  county;  the 
Hon.  KiKK  IIawus,  Judge,  presiding.  Opinion  filed  May  20, 
1884. 
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Mr.  AuNo  Voss  and  Messrs.  Bea.n  &  Cooke,  for  appellant; 
tliat  it  was  error  for  the  conrt,  after  striking  out  all  the  evi- 
dence and  discharging  the  jury,  to  find  the  issues  for  the  de- 
fendant, cited  Deshler  v.  Beers,  32  III.  368;  Smith  v.  Gillett, 
50  111.  291;  Huttv.  Bruckman,  55  111.  441;  Merricks  v.  Davis, 
65  111.  319;  Crowley  v.  Crowley,  80  III.  469;  Guerdon  v. 
Corbett,  87  111.  272;  Seely  v.  Pelton,  63  111.  101;  Holmes 
V.  C.  &  A.  R  R  Co.,  94  111.  439. 

Mr.  Julius  S.  Grinnkll,  for  appellee. 

McAllister,  P.  J.  This  was  an  action  at  common  law, 
brought  by  Bohmann  against  the  city  of  Chicago,  to  recover 
damages  for  an  alleged  injury  to  his  premises,  consequent 
upon  the  raising  the  grade  upon  Lincoln  avenue,  upon  which 
plaintiff's  premises  abutted.  The  case  came  on  for  trial  un- 
der the  plea  of  not  guilty,  and  a  jury  was  impaneled  to  try 
the  issues  thus  formed.  After  the  plaintiff  had  introduced 
liis  evidence,  tending  in  part  at  least  to  prove  his  cause  of  ac- 
tion, he  rested  his  cause.  Whereupon  the  defendant's  counsel 
moved  the  court  to  exclude  the  plaintiff 's  evidence  and  dis- 
charge the  jury.  The  plaintiff's  counsel  thereupon  asked 
leave  to  introduce  further  testimonv.  This  last  motion  the 
court  overruled,  but  granted  the  motion  of  defendant's  coun- 
sel, excluded  plaintiff's  evidence  and  discharged  the  jury; 
and  the  jury  being  discharged,  the  court,  without  plaintiff's 
consent  and  against  his  objections,  found  the  issues  for  the 
defendant  and  rendered  final  judgment  in  its  favor.  To  all 
which  the  proper  exception  was  taken  by  plaintiff',  who  brings 
tlie  case  here  for  revision. 

We  are  of  opinion  that  there  is  no  warrant  in  law  for  such 
a  course  of  procedure.  The  case  being  at  common  law,  both 
parties  had  a  constitutional  right  to  a  trial  by  jury,  which 
could  be  waived  only  by  mutual  consent.  Ware  v.  Nottinger, 
35  III.  375.  Where  a  plaintiff,  at  the  trial,  finds  himself 
wanting  in  evidence  to  prove  some  necessary  element  of  his 
case,  and  such  predicament  is  the  result  of  Innocent  mistake, 
surprise,  or  of  fraud  on  the  part  of  the  defendant,  the  court 
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may,  in  its  discretion,  allow  the  plaintiff  to  withdraw  a  juror, 
which  operates  to  discharge  the  jury  without  nonsuitinj^  the 
plaintiff,  and  carries  the  case  over  to  another  term.  Schofield 
V.  Settley,  31  111.  515,  and  cases  there  cited. 

In  the  case  before  us,  the  plaintiff's  counsel,  instead  of  ask- 
ing leave  to  withdraw  a  juror,  applied  for  leave  to  introduce 
further  testimony.  This  was  denied.  But  defendant's  coun- 
sel having  made,  pressed  the  motion  to  exclude  from  the  jury 
all  of  plaintiff's  evidence,  and  to  discharge  the  jury.  That 
motion  was  allowed. 

While  such  a  practice  is  wholly  without  precedent,  so  far 
as  our  knowledge  of  practice  goes,  yet  it  is  not  difficult  to 
prescribe  as  to  its  legal  effect.  Such  a  motion  can  be  re- 
garded only  as  an  expressed  consent,  on  the  part  of  the  defend- 
ant, to  the  withdrawal  of  a  juror  by  the  plaintiff,  and  that  the 
cause  might  stand  continued  to  another  term,  and  when  al- 
lowed by  the  court,  no  other  effect  could  legal  1}'  be  attributed 
to  it.  The  defendant  having  so  consented,  the  court  could  not 
properly  even  give  judgment  as  in  case  of  nonsuit. 

It  was  held  in  Ciiandler  v.  Bicknell,  5  Cowen,  30,  that 
where  the  plaintiff  was  allowed  to  withdraw  a  juror,  against  the 
consent  of  the  defendant,  the  latter  was  entitled  to  move  for 
judgment  as  in  case  of  nonsuit.  That  however,  is  not  allow- 
able under  our  practice.  In  Schofield  v.  Settley,  aupra^  the 
court  say:  "The  practical  effect  of  withdrawing  a  juror,  in 
our  practice,  is  not  that  it  shall  operate  as  a  nonsuit,  but 
merely  to  carry  the  cause  over  to  another  term."  When  a 
juror  is  withdrawn  by  consent  of  defendant,  he  is  not  even 
entitled  to  costs.  Stodhart  v.  Johnson,  3  Term  R.  657.  So, 
as  we  have  seen,  the  defendant  by  its  consent  to  the  discharge 
of  the  jury  was  thereby  precluded  from  movingeven  for  judg- 
ment, as  in  case  of  nonsuit,  or  claiming  costs  of  the  trial;  but 
notwithstanding  that,  the  court  below,  after  such  discharge  of 
the  jury,  assumed  the  function  of  finding  the  issues  for  the 
defendant,  and  thereupon  rendered  a  final  judgment,  in  bar 
of  any  other  suit  by  plaintiff  for  the  same  cause  of  action,  and 
for  full  costs,  against  him.  To  hold  that  such  a  procedure  is 
allowable,   is   but   saying  that   trial    judges    may    alter    in 
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their  discretion,  not  only  well  settled  common  law  rules,  but 

those  prescribed  by  the  higher  law  of  the  constitution  of  the 

State,     The  judgment  of  tlie  court  below  will  be  reversed  and 

the  cause  remanded. 

Judgment  reversed. 


Louisa  S.  Glade 

V. 

Kasper  G.  Schmidt. 

1.  Deed  poll — Acceptance  by  grantee — When  assumpsit  will 
LIE. — Where  a  grantee  accepts  a  deed  poll,  reserving  certain  duties  expressly 
to  be  performed  by  such  grantee,  assumpsit  will  lie  for  the  non-performance 
of  them. 

2.  Decree  in  chancery,  conclusive  upon  what. — A  final  decree 
npon  a  bill  in  equity  is  conclusive  upon  all  the  parties  in  respect  to  all 
matters  of  claim  and  defense  determined  by  it,  and  as  to  all  incidental  mat- 
ters which  the  parties  were  bound  to  litigate  and  bring  to  decision.  Neg- 
lect to  present  a  claim  which  might  have  been  litigated  in  a  bill  in  equity 
until  after  final  decree,  will  generally  be  regarded  as  a  waiver  of  the  claim. 

3.  Decree — When  a  bar. — In  order  to  be  a  bar  to  a  new  suit,  the 
decree  must  not  only  be  substantially  between  the  same  parties  and  for  the 
same  subjed^matter,  but  it  must  also  be  in  its  nature  final,  or  afterward 
made  so  by  order  of  the  court.  As  ihe  liability  on  the  part  of  the  defend- 
ant to  pay  the  indebtedness  of  the  firm  in  question  had  its  origin  entirely 
after  the  bill  in  chancery  suit  was  filed,  and  arose  from  a  new  contract 
between  the  parties  to  this  suit,  the  decree  in  the  chancery  suit  is  not  a  bar. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Sidney  Smith,  Judge,  presiding.     Opinion  filed  June  25, 1884. 

This  was  assumpsit  upon  a  special  case,  set  out  in  the  dec- 
laration, and  brought  by  Louisa  S.  Glade,  as  the  executrix  of 
the  will  of  her  husband,  Herman  O.  Glade,  deceased,  against 
Kasper  G.  Schmidt,  who  had  been  in  partnership  with  said 
Glade  in  the  business  of  manufacturing  and  selling  lager  beer 
at  Chicago,  for  several  years  prior,  and  up  to,  the  time  of  the 
death  of  Glade,  to  recover  the  sum  of  $1,881.93,  which  was 
owing  by  said  firm  of  Schmidt  &  Glade  to  the  latter  at  the 
time  of  his  death,  and  which  it  was  claimed  the  said  Schmidt 
had,  upon  a  new  and  snfiicient  consideration,  assumed  and 
agreed  to  pay,  so  that  assumpsit  would   lie.     The  plea,  the 
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general  issue,  with  stipulation  to  admit  thereunder  any  spe- 
cial defense.  The  case  was  tried  by  the  court  without  a  jurj^ 
and  it  was  shown  in  evidence  that  prior  to  February  12, 1882, 
the  said  iirm  of  Schmidt  &  Glade  existed  as  aforesaid;  that 
being  so  in  existence  on  that  day,  Glade  died  testate,  in  Chi- 
cago. His  will  was  afterward  admitted  to  probate,  and  let- 
ters testamentary  issued  to  tlie  plaintiff,  his  widow;  that  by 
such  will  all  of  the  testator's  estate,  of  ever}'  description,  was 
devised  and  bequeathed  to  plaintiiF;  that,  June  30,  1882,  tjje 
plaintiff,  as  such  executrix,  brought  her  bill  in  chancery,  in 
the  Circuit  Court  of  Cook  county,  against  Schmidt  and  oth- 
ers, to  wind  up  the  affairs  of  said  partnership;  to  collect  and 
sell  the  partnership  assets;  to  pay  the  debts  of  the  firm,  and 
make  distribution  of  the  surplus  between  complainant  and 
Schmidt,  as  their  respective  rights  might  appear.  While 
that  suit  was  pending,  the  plaintiff  and  Schmidt  entered  into 
an  agreement  which  was  to  be  filed  in  tiiat  case  and  be  a  sub- 
stitute for  pleadings  and  evidence,  and  be  tlie  basis  of  tlie  de- 
cree in  said  cause.  This  agreement  provided,  among  other 
things,  that  such  decree  should  direct  the  sale  of  the  brewery 
business,  good  will,  and  all  the  real  and  personal  propert}^  of 
such  firm  to  Schmidt,  except  doubtful  accounts,  suBject  to  all 
ontstandins:  oblio:ations  and  liabilities  of  said  firm  and  all 
liens  upon  said  premises;  that  the  amount  Schmidt  was  to 
pay  therefor  should  be  ascertained  by  arbitrators  chosen  as 
therein  provided;  that  Schmidt  should  pay  plaintiff  one  half 
of  the  amount  so  ascertained,  after  deducting  all  the  liabili- 
ties of  said  firm;  that  the  individual  accounts  of  Schmidt  & 
Glade,  respectively,  should  be  ascertained  from  the  books,  and 
the  amounts  due  by  or  from  them,  respectively,  should  be 
treated  as  the  accounts  of  strangers.  The  agreement  pre- 
scribed the  form  of  the  report  of  the  arbitrators,  thuff: 

"  We,  the  undersigned,  arbitrators,  hereby  appraise  and  find 
the  entire  value  of  the  brewery  business,  real  and  personal 
property  and  assets  of  the  late  firm  of  Schmidt  &  Glade,  on 

,  1882,  inclusive  of  tlie  good  will  of  said  business,  in 

the  hands  of  Kasper  G.  Schmidt,  as  the  purcliaser  thereof,  at 

the  sum  of dollars,  after  deducting  the  liabilities  of 

said    firm,    and    also   deducting   the  compensation   of  said 
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Schmidt  for  his  services  as  manager  and  receiver  as  afore- 
said."    (Rec.) 

It  also  contained  the  following:  "Thirteenth.  Upon  tlie 
filing  of  said  report  of  the  said  arbitrators  in  this  cause,  the 
said  court  shall  enter  a  decree  for  the  sale  of  said  propert}', 
real,  personal  and  mixed,  and  of  all  things  pertaining  to  said 
brewery  as  aforesaid,  to  said  Kasper  G.  Schmidt,  for  the  sum 
so  reported  by  the  said  arbitrators,  subject,  however,  to  the 
payment  of  all  the  liabilities  of  said  firm  of  Schmidt  &  Glade." 

The  arbitrators  having  filed  their  report,  a  decree  was  en- 
tered upon  the  above  agreement,  and  in  pursuance  thereof, 
directing  a  sale  of  the  property,  etc.,  to  Schmidt,  for  an 
amount,  and  to  be  paid  as  specified  therein,  and  that  upon 
the  same  being'paid  to  her,  the  said  Louisa  S.  Glade,  as  such 
executrix,  etc.,  make  and  deliver  to  said  Schmidt  a  deed  of 
conveyance  of  the  real  estate  aforesaid,  and  a  bill  of  sale  of 
all  the  personal  property'  aforesaid.  "  Tliat  said  deed  and  bill 
of  sale  so  to  be  executed  and  delivered  by  said  complainant, 
shall  be  made  subject  to  the  liens  and  incumbrances  as  afore- 
said, and  it  shall  also  be  provided  therein  that  he,  the  said 
Kasper  G.  Schmidt,  sliall  assume  and  agree  to  pay  all  of  the 
mortgages,  trust  deeds,  liens  and  incumbrances  upon  said 
premises  and  propert}^  and  all  the  lufbillties  of  the  late  firm 
of  Schmidt  (&  Glade^  and  of  the  said  Kasper  G.  Schmidt, 
surviving  partner  of  said  late  firm,  and  as  receiver."  It  ap- 
peared that  both  parties  not  only  agreed  to  this  decree,  but 
that  both  acted  under  it.  After  the  decree  and  in  pursuance 
thereof,  the  said  Louisa  S.  Glade,  as  executrix,  etc.,  executed 
to  Schmidt,  and  he  accepted,  the  dee^  of  conveyance,  also  the 
bill  of  sale,  each  containing  the  provision  that  he,  Schmidt, 
assumed  and  agreed  to  pay  all  the  liabilities  of  the  late  firm  of 
Schmidt  &  Glade.  Both  instruments  were  signed  and  sealed 
by  the  said  Louisa  S.  Glade,  but  neither  of  them  by  Schmidt. 

It  was  stipulated  upon  the  trial  of  this  present  action  at 
law,  that,  at  the  time  of  his  death,  the  books  of  the  firm 
showed  a  balance  in  favor  of  said  Herman  O.  Glade,  de- 
ceased, due  from  said  firm,  amounting  to  $1,881.93.  The 
court  was  asked  by  plaintiff's  counsel  to  hold  the  following 
propositions  as  the  law  of  the  case: 
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"  Ist.  If,  by  the  stipulation  between  the  parties  in  the 
case  of  Louisa  S.  Glade  against  Kasper  G.  Schmidt  and 
other?,  in  the  Circuit  Court  of  Cook  county,  the  defendant  in 
this  cause  assumed  and  agreed  to  pay  all  the  liabilities  of  the 
fii'm  of  Schmidt  &  Glade,  and  if  by  the  same  stipulation  the 
amount  due  to  either  partner  by  the  firm  of  Schmidt  &  Glade 
was  to  be  considered  and  treated  as  the  accounts  of  strangers, 
and  if  said  stipulation  was  carried  into  effect  and  an  appraise- 
ment made  by  the  arbitrators  in  pursuance  thereof,  and  a 
deed  or  bill  of  sale  made  to  said  Schmidt  by  said  Louisa  S. 
Glade,  in  which  said  Schmidt  agreed  to  pay  all  the  liabilities 
of  said  firm,  then  the  amount  admitted  herein  to  be  due  H.l 
O.  Glade  in  his  lifetime  from  said  firm,  became  thereby  a 
legal  liability  from  said  defendant  to  said  plaintiff,  and  plaint- 
iff is  entitled  to  sue  for  and  recover  the  same  in  this  action." 

Upon  which  proposition  the  court  made  the  following  in- 
dorsement: 

"Kefused:  Chieflv  because  the  whole  matter  should  have 
been  adjusted  by  the  chancellor  in  the  chancery  cause." 

The  other  proposition  is  as  follows: 

"  2d.  Although  the  court  in  chancery  where  said  bill  was 
filed  by  said  Louisa  S.  Glade  against  K.  G.  Schmidt  et  al., 
for  an  accounting,  etc.,  may  have  had  the  right  to  proceed  and 
enforce  the  collection  of  the  amount  due  said  plaintiff  on  ac- 
count of  any  balance  due  the  said  H.  O.  Glade,  prior  to  his 
decease,  from  the  firm  of  Schmidt  &  Glade,  yet  if  there  was 
anything  due  the  said  IL  O.  Glade  prior  to  his  death,  from 
the  said  firm  of  Schmidt  &  Glade,  which  said  Schmidt  has 
assumed  and  agreed  to  pay  the  plaintiff  since  the  filing  of 
said  bill  for  an  account,  she  still  has  the  right  to  resort  to  this 
court  and  enforce  the  same  liability  as  a  legal  liability  due 
her,"  which  was  marked  "  refused  "  by  the  court. 

The  court  found  the  issues  for  the  defendant  and  gave  judg- 
ment accordingly.     The  plaintiff  brings  the  case  here  by  appeal. 

Messrs.  Rosenthal  &  Pence,  for  appellant;  that  the  amount 
admitted  to  be  due  Glade  at  the  time  of  his  decease  is  a 
liability  of  the  firm,  cited  Jones  v.  Bliss,  45  III.  144;  Wiggins 
V.  Cummings,  8  Allen,  353. 
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By  aorreement  between  the  parties,  the  debt  has  become  a 
legal  liability:  Ilobart  v.  Howard,  9  Mass.  303;  Wiorgins  v. 
Ctimmings,  8  Allen,  353;  Parsons  on  Partnership,  282. 

Mr.  William  Vocke,  for  appellee;  as  to  res  adjvdicata^  cited 
Camp  V.  Morgan,  21  111.  255;  Casselberrj  v.  Forquer,  27  111. 
172;  Lucas  v.  LeCompte,  42  111.  305;  Hanna  v.  Read,  102 
111.  596;  Rugger  v.  I.  &  St.  L.  R.  R  Co.,  103  111.  449; 
MeCnllonsrh  ^v.  Clark,  41  Cal.  298;  Whitney  v.  Stevens,  97 
111.  487;  Pool  V.  Docker,  92  111.  509;  Lloyd  v.  Lee,  45  111. 
277;  Bancroft  v.  Winspear,  44  Barb.  209;  Goodrich  v.  Yale, 
S  Allen,  454;  Trask  v.  IL  &  N.  II.  R  R.  Co.,  2  Allen,  331; 
Ilites  V.  Irving's  Adm'r,  3  Ohio,  288;  Simes  v.  Zine,  24  Penn. 
243;  Rockwell  v.  Lsngley,  19  Penn.  508. 

McAllister,  P.J.  'We  are  of  opinion  that*the  evidence, 
on  the  trial,  established  a  cause  of  action  in  assumpsit  in 
favor  of  the  plaintiff,  to  which  no  legal  defense  was  shown. 

It  appeared  from  an  express  admission  by  counsel  on  the 
trial,  that  the  firm  of  Schmidt  &  Glade  was  indebted  o  thet 
latter,  at  the  time  of  his  death,  in  the  sum  of  one  thousand 
eight  hundred  eighty-one  dollars  and  ninety-three  cents. 
Then  by  the  deed  and  the  bill  of  sale,  executed  by  the  plaint- 
iff and  delivered  to  and  accepted  by  the  defendant,  there  was 
reserved  the  duty,  on  the  part  of  the  defendant,  of  paying  all 
the  liabilities  of  said  firm,  and  of  him,  said  Schmidt,  as  sur- 
viving partner.  The  defendant,  Schmidt,  not  having  signed 
or  sealed  either  of  said  instruments,  covenant  could  not  be 
maintained  against  him  upon  either.  But  it  is  well  settled, 
that  where  a  grantee  accepts  a  deed  poll,  reserving  certain 
duties  expressly  to  be  performed  by  such  grantee,  assumpsit 
will  lie  for  the  non-performance  of  them.  Gale  v.  Nixon,  0 
(Jowen,  445;  Goodwin  v.  Gilbert,  9  Mass.  510;  Hurst  v. 
llodney,  1  Wash.  375;  Guild  v.  Leonard,'  18  Pick.  511; 
Nugent  V.  Riley,  1  Mete.  (Mass.)  117;  Newell  v.  Hill,  2  Id.  180. 

We  are  also  of  opinion  that  the  decree  of  the  circuit  court 
in  the  chancery  suit,  between  the  parties,  constituted  no  bar 
to  a  recovery  in  this  action  of  assumpsit  for  the  non-perform- 
ance of  the  duty  arising  upon  the  reservation  contained  in 
said  deed  and  bill  of  sale  respectively,  for  the  reasons,  (1)  that 
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such  duty  was  created  by  an  instrument  made  after  the  de- 
cree; (2)  it  was  purel}'  a  legal  duty,  and  not  cognizable  by  a 
court  of  equity.  In  fact,  the  liability  on  the  part  of  the  de- 
fendant to  pay  the  indebtedness  of  the  Brm  of  Schmidt  & 
Glade,  in  question,  had  its  origin  entirely  after  the  bill  in 
the  chancery  suit  was  filed,  and  arose  from  new  contractual 
relations  between  the  parties  to  this  suit.  It  is  the  rule  that 
H  final  decree  upon  a  bill  in  equity  is  conclusive  upon  all  the 
parties  in  respect  to  all  matters  of  claim  and  defense  deter- 
mined by  it,  and  as  to  all  incidental  matters  which  tlie])arties 
were  bound  to  litigate  and  bring  to  decision.  Neglect  to 
present  a  claim,  which  might  have  been  litigated  in  a  bill  in 
equity,  until  after  final  decree,  will  generally  be  regarded  as 
a  waiver  of  the  claim.  Ashnelot  Railroad  Co.  v.  Cheshire  R. 
R.  Co.,  59  New  Ilamp.,  and  authorities  cited;  Cromwell  v. 
County  of  Sac,  94  U.  S.  351;  Case  v.  Beaui«egard,  101  U.  S. 
68S;  Clemens  v.  Clemens,  37  N.  Y.  59.  But  to  come  within 
this  rule,  the  matter  claimed  to  be  barred  must  be  such  that 
the  party  was  bound  to  present  it.  Malony  v.Horau,  49  N. 
Y.  115;  Barwell  v.  Knight,  51  Barb.  267. 

Now>  if  the  decree  in  tlie  chancery  suit  was  a  final  decree, 
the  deed  poll  from  plaintiflf  to  defendant  and  accepted  by  him, 
which  contained  the  reservation  upon  which  the  duty  on  the 
part  of  defendant  arose,  for  the  non-performance  of  which  this 
action  of  assumpsit  was  brought,  was  not  made  until  after 
such  final  decree,  and  the  duty  was  a  legal  one.  The  plaintiff 
was  not,  therefore,  bound  to  present  the  claim  in  the  chancery 
suit.  But  the  decree  was  not  final  as  to  the  matter  in  ques- 
tion and  several  other  matters.  In  order  to  be  a  bar  to  a  new 
suit,  the  decree  must  not  only  be  substantially  between  the 
same  parties,  and  for  the  same  subject-matter,  but  it  must 
also  be  in  its  nature  final,  or  afterward  made  so  by  order  of 
the  court;  for  otherwise  it  will  not  be  a  bar.  Therefore,  a 
decree  for  an  account  of  the  principal  and  interest  due  on  a 
mortgage,  and  for  a  foreclosure  in  case  of  non-paj^ment,  can 
not  be  pleaded  to  a  bill  to  redeem,  unless  there  is  a  final  order 
of  foreclosure.    Story's  Eq.  PI.  §  791. 

The  instrument  creating  the  legal  duty  having  been  made 
after  the  decree,  and  not  having  been  brought  before  the  court 
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of  chancery,  if  it  had  been  cognizable  there,  or  in  any  manner 
passed  upon,  it  is  inconceivable  how  such  decree  could  be  a  bar. 
The  judi^ment  of  the  court  below  will  be  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


Seth  F.  Hanchett 

V. 

Riverdale  Distillery  Co.  et  al. 

1.  EvrDENCE — Fraud. — Another  act  of  fraud  is  admissible  to  prov?  the 
fi-aud  charged,  only  where  there  is  evidence  that  the  two  are  parts  of  one 
scheme  or  plan  of  fraud  committed  in  pursuance  of  ii  common  purpose. 

2.  Evidence — Notice. — The  court  is  of  opinion  that  the  evidence  in 
this  case  does  not  disclose  circumstances  from  which  notice  to  appellant  of 
the  Iniudulent  repreeentations  of  his  vendor  could  be  inferred. 

'6.  Sale — Rescission. — Where  one  purchases  goods  upon  false  repre- 
sentations as  to  his  financial  ability,  and  the  vendor,  in  reliance  upon  such 
representations,  makes  a  sale,  such  a  sale  id  voidable  at  the  option  of  the 
vendor.  The  election  to  rescind  or  not  rescind  being  once  made  is  final  and 
conclusive. 

4.  Rescission  op  contract— Offer  to  return  consideration. — 
Where  parties  were  attempting  to  rescind  a  contract  of  sale  and  sue  in  re- 
plevin, and  a  portion  of  the  property  replevied  was  merchandise  for  which  a 
certain  note  was  given,  and  such  note  was  not  tendered  before  or  dunng  the 
trial.  Held,  that  as  to  that  sale,  the  attempted  rescission  was  ineffectuul, 
and  plaintitf  was  entitled  to  damages  for  the  value  of  that  portion  replevied. 
Qucere,  whether  an  offer  at  the  trial  to  return  the  note  would  be  sufficient. 

5.  Election  to  affirm  by  bringing  attachment  suit. — Where  a 
party  being  fully  aware  of  the  fraud  for  which  he  subsequently  attempted  to 
rescind  a  sale,  brought  an  attachment  sui*,  befora  any  o''  the  notes  givtm  for 
the  goods  were  due.  Held^  that  this  was  an  irrevocable  election  to  treat 
the  transaction  as  a  sale,  and  such  party  could  not  afterward  rescind  the 
sale  and  recover  the  goods  sold.  He  can  nob  recede  from  such  election,  be- 
cause after  the  institution  of  the  attachment  suit,  he  discovers  where  a  por- 
tion of  the  property  has  been  resold  and  can  be  reached. 

6.  Error — Abstract. — It  is  not  the  practice  to  c  nsider  errors  which 
are  assigned  by  a  party  upon  matters  which  he  does  not.  see  fit  to  include  in 
his  abstract. 
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Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Sidney  Smith,   Judge,  presiding.     Opinion   filed    May 

20,  1884. 

Messrs.  Kraus&  Mayer,  for  appellant;  as  to  a  sale  bein^r 
voidable,  where  goods  are  sold  in  reliance  upon  fraudulent 
representations,  cited  Benjamin  on  Sales,  §  433;  Gray  v.  St, 
John,  35  111.  222;  Bowen  v.  Schuler,  41  111.192;  Kyan  v. 
Brant,  42  111.  78, 

A  suit  brought  by  the  vendor  against  his  vendee  for  the 
price  of  the  goods  with  knowledge  of  the  fraud  by  which  the 
sale  was  effected,  affirms  the  sale,  and  he  can  not  thereafter 
rescind  the  same:  Benjamin  on  Sales,  §442;  Adler  v.  Fenton, 
24  How.  407;  Dibblee  v.  Sheldon,  10  Blatch.  178;  Stouten- 
bnrgh  v.  Konkle,  15  N".  J.  Eq.  33;  Bnlkley  v.  Morgan,  46 
Conn.  393;  Butler  v.  llildreth,  5  Met.  49;  Conihan  v.  Thomp- 
son, 111  Mass.  2T0;  Morris  v.  Rexford,  18  N.  Y.  552;  Moller 
V.  Tuska,  87  N.  T.  166;  Emma  Mining  Co.  v.  Emma  Co.,  7 
Fed.  Rep.  424;  Dalton  v.  Hamilton,  1  Hannay  (N.  B.),  422; 
Moriarty  V.  Stofferan,  89  III.  528;  Bigelow  on  Fraud,  425; 
Bigelow  on  Estoppel,  562  (3d  Ed.);  Story  on  Sales,  Sec.  446; 
Derickson  v.  Krause,  4  Bradwell,  507;  Kellogg  v.  Turpie, 
93  III.  265;  Kellogir  v.  Turpie,  2  Bradwell,  65;  Gray  v.  St- 
John,  35  111.  222,  239;  Herrington  v.  Hubbard,  1  Scam.  569, 
573. 

As  to  evidence  of  other  frauds  committed:  Bigelow  on 
Frauds,  480;  Jordan  v.  Osgood,  109  Mass.  157;  Simpkins  v. 
Berggren,  2  Bradwell,  101;  Johnston  v.  Beeney,  5  Bradwell, 
601 ;   Booth  v.  Powers,  56  N.  Y.  22. 

Mr.  Edmund  Jcsj^en,  for  appellees;  that  the  pending  of  an 
action  upon  contract  for  goods  sold  and  delivered  will  not 
prevent  the  bringing  of  an  action  for  the  conversion  of  the 
same  goods,  and  at  any  time  previous  to  an  adjudication,  a 
party  may  discontinue  the  one  and  proceed  with  the  other, 
cited  Wright  v.  Ritterman,  4  Robertson  (N.  Y.),  704;  Butler 
v.  llildreth,  5  Metcalf,  49. 
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Bailey,  J.  This  is  an  action  of  debt,  brought  by  Seth  F. 
Hanchett,  sheriff  of  Cook  county,  for  the  use  of  Joseph  Mas- 
sarek,  against  the  Riverdale  Distilling  Company,  as  princi- 
pal, and  Patrick  Cavana!::^h,  as  surety  on  a  replevin  bond.  It 
appears  that,  on  the  24th  day  of  January,  1883,  said  distilling 
company  commenced  a  suit  in  replevin  against  said  Massarek, 
to  recover  fifty  barrels  or  packages  of  rectified  liquors;  and  tl)at 
in  execution  of  tlie  writ  the  sheriff  took  from  Massarek  and 
delivered  to  the  distilling  company,  sixteen  barrels  of  various 
kinds  of  liquors,  of  the  value,  as  shown  by  the  evidence  in 
this  suit,  of  $770.91.  The  replevin  suit  was  afterward  dis- 
missed at  the  plaintiff's  costs  without  a  trial,  and  thereupon 
t!iis  suit  was  brought. 

The  evidence  tends  to  show  that  for  a  considerable  time 
prior  to  the  transactions  in  question,  said  company  had  been 
selling  liquors  to  one  Moritz  Tausig,  a  brother-in-law  of  Mas- 
sarek, on  credit,  taking  his  promissory  note  at  each  sale,  due 
in  thirty  days;  and  that  on  the  2d  or  3d  day  of  January,  1883, 
he  was  owing  the  company  about  $1,100,  no  part  of  which 
was  due;  that  Tausig,  desiring  further  credit,  made  certain 
representations  to  the  company  as  to  his  financial  circum- 
stances and  responsibility,  in  reliance  upon  which  the'  com- 
pany sold  him  liquors  on  credit,  on  the  3d,  8th,  12th  and  18th 
of  January,  1883,  each  time  about  the  same  amount,  and  of 
the  value,  in  the  aggregate,  of  $2,220.28,  and  at  the  time  of 
each  sale  took  his  promissory  note  due  in  thirty  days. 

On  the  22d  day  of  January,  1883,  Tausig  failed  in  business, 
and  on  the  day  following,  said  company  having  learned,  as  it- 
claims,  that  the  representations  made  to  it  by  Tausig  were 
false  and  fraudulent,  sued  out  a  writ  of  attachment  against 
his  property,  for  the  recovery  of  the  total  amount  of  his  in- 
debtedness, the  same  being  $3,343.36,  none  of  the  notes  given 
for  purchases  made  on  or  after  January  3,  1883,  having  yet 
niatnred.  On  the  24th  day  of  January,  1883,  the  attachment 
suit  being  still  pending,  the  company  having  ascertained,  as  it 
claims,  that  a  portion  of  the  liquors  sold  to  Tausig  on  or  after 
January  3d  had  been  purchased  by  Massarek,  with  knowledge 
of  Tausig's  iraud,  undertook  to  disaflSrm  its  sale  to  Tausig, 
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and  thereupon  replevied  from  Massarek  the  liquors  in  ques- 
tion in  this  suit,  claiming  them  to  be  the  identical  liquors 
sold  to  Tausig. 

At  the  trial,  as  proof  of  damages,  the  plaintiff,  in  addition 
to  showing  the  value  of  the  liquors  replevied,  gave  evidence 
that  Massarek  was  compelled  to  pay  $100  attorney's  fee  and 
$1.50  costs  in  the  replevin  suit,  and  the  jury  found  the  issues 
for  the  plaintiff  and  assessed  his  damages  at  $101.51,  thus 
giving  him  nominal  damages  for  said  liquors. 

For  the  purpose  of  establishing  Tausig's  fraud  and  Massa- 
rek's  knowledge  and  participation  in  it,  the  defendants  were 
permitted,  against  the  objection  and  exception  of  the  plaintiff, 
to  prove  certain  alleged  fraudulent  transactions  between  Tau- 
sig and  Massarek  in  the  year  1877,  some  six  years  prior  to  the 
commission  of  the  fraud  alleged  in  this  suit.  Said  evidence 
was  to  the  effect  that,  in  1877,  Tausig  failed  and  transfericd 
his  business  to  Massarek  who  had  charge  of  it  five  or  six 
months;  that  he  then  transferred  it  to  his  sister,  Tausig's  wife, 
who  carried  it  on  four  or  five  months  longer,  and  then  trans- 
ferred it  back  to  Tausig,  he  in  the  meantime  having  obtained 
his  discharge  in  bankruptcy.  Ifo  connection  whatever  is 
shown  between  those  transactions  and  the  one  involved  in 
this  suit  The  admission  of  this  evidence  was,  in  our  opinion, 
clearly  erroneous. 

In  Jordan  v.  Osgood,  109  Mass.  457,  the  question  of  the 
admissibility  of  evidence  of  this  character  arose  upon  a  state 
of  facts  quite  analogous  to  those  in  this  suit,  and  the  court 
in  holding  that  such  evidence  was  inadmissible,  says:  "The 
fact  that  a  defendant  has  committed  a  similar  but  dis- 
tinct crime  or  fraud,  is  not  competent  to  prove  that  he  com- 
mitted the  particular  crime  or  fraud  with  which  he  is  charged. 
It  has  no  tendency  to  prove  the  proposition  to  be  established 
by  the  plaintiffs,  but  is  eqnally  consistent  with  an  aflSrmative 
or  negative  decision  of  that  proposition.  The  effect  of  such 
proof  may  be  to  produce  such  a  state  of  mind  in  the  jury,  to 
whom  it  is  addressed,  that  a  less  weight  of  testimony  satisfies 
them  than  would  otherwise  be  necessary  to  produce  conviction ; 
but  it  does  not  directly  tend  to  prove  or  disprove  the  matter 
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in  dispute.  The  admission  of  such  evidence  would  introduce 
a  multiplicity  of  collateral  issues  calculated  to  withdraw  tiio 
attention  of  the  jury  from  the  real  issue  in  the  case;  and  it 
would  operate  unjustly  to  the  defendant,  as  it  requires  him  to 
explain  his  transactions  without  any  notice  or  opportunity  for 
preparation  *  *  *  With  others  we  think  the  rule  to  be 
deduced  from  the  authorities  is,  that  another  act  of  fraud  is  ad- 
missible to  prove  the  fraud  charged,  only  wliere  there  is  evi- 
dence that  tlie  two  are  parts  of  one  scheme,  or  plan  of  fraud, 
committed  in  pursuance  of  a  common  purpose." 

The  doctrine  so  well  and  clearly  stated  by  tlie  Supreme 
Court  of  Massachusetts  in  the  foregoinii^  case,  is  amply  sus- 
tained by  authority,  and  receives  our  entire  concurrence. 

The  evidence  adinlttel  in  the  present  case  could  not  but 
have  been  prejudicial  to  the  plaintiff.  Especially  is  this  so, 
in  view  of  the  extremely  meagre  and  unsatisfactory  character 
of  the  evidence  tend  in":  to  show  knowled":e  on  Massarek's 
part,  of  the  fraud  alleged  to  have  been  committed  by  Tausig. 
In  fact,  the  evidence  of  the  dealings  bL?tween  these  parties  in 
1S77,  seems  to  be  that  on  which  the  chief  reliance  is  placed 
as  ]>roof  of  notice. 

Tlie  pr^int  is  made  that  Massarek  is  not  shown  to  be  a  pur- 
chaser for  value.  He  swears,  however,  that  he  paid  for  said 
liquors  at  the  time  he  purchased  them,  by  giving  Tausig  his 
bank  check  for  the  amount  of  his  purciiase.  In  this  he  is  noc 
contradicted,  and  the  fact  of  paymint  must  therefore  be  re- 
crarded  as  established. 

lie  then  being  a  purchaser  for  value,  before  the  company 
CO  Aid  rescind  tlie  sale  to  Tausig,  and  follow  the  property  sold 
into  the  hands  of  his  vendee,  it  must  appear,  not  only  that 
Tausig  was  guilty  of  the  fraud  charged,  but  also  that  his  vendee 
was  a  party  to  or  bought  with  notice  of  such  fraud.  The  evi- 
dence warranted  the  jury  in  finding  that  Tausig  made  to  said 
company  the  representations  charged  for  the  purpose  of  ob- 
taining further  credit;  that  such  representations  were  false, 
and  that  the  company  relying  upon  their  truth,  sold  to  Tausig 
said  liquors  on  credit.  Massarek,  however,  in  his  testimony, 
denies  all  knowledge  of  the  fraud,  and  there  is  no  direct  e\  i- 
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dence  that,  at  the  time  of  his  piircliase  from  Tansig,  he  had 
any  knowledge  or  notice  that  Tausig  had  made  said  representa- 
tions, or  that  thev  were  false. 

But  it  is  claimed  that  the  evidence  discloses  certain  circum- 
stances from  which  notice  may  be  inferred.  Let  us  see  what 
they  are.  The  counsel  for  the  defendants  has  grouped  them 
together  in  his  argument,  and  leaving  out  of  view  the  dealings 
between  Tausig  and  Massarek  in  1877,  they  are  as  follows: 
1.  Up  to  the  date  of  Tausig's  failure,  Massarek  had  only  a 
United  States  license  as  a  wholesale  dealer,  but  upon  sucli 
failure,  he  immediately  procured  a  license  as  a  compounder 
and  rectifier.  2.  While  the  doputy  sheriff  had  possession  of 
Tausig's  store  under  an  execution,  several  barrels  of  wine 
arrived,  which  had  been  consigned  to  Tausig,  by  a  Cincinnati 
firm;  that  the  deputy  slier  iff  refused  to  pay  the  freight  and 
take  said  wine,  and  that  the  wine  was  afterward  found  in  Mas- 
sarek's  store.  3.  Tausig,  immediately  after  his  failure,  left 
tlie  city,  and  for  about  two  weeks  thereafter  kept  himself  con- 
cealed from  his  creditors,  and  after  his  return,  he  sold  and 
delivered  to  his  customers  some  of  the  goods  previously  trans- 
ferred by  him  to  Massarek.  4.  Mrs.  Tausig,  Massarek's 
sister,  frequently  called  at  Massarek's  store  and  conversed 
with  liim,  though  the  latter  swears  that  she  gave  him  no  in- 
formationjin  relation  to  the  insolvency  of  her  husband.  These 
are  all  the  proofs  counsel  has  been  able  to  array  on  this 
question. 

We  are  unable  to  see  why  these  circumstances,  whether 
considered  separately  or  combined,  are  not  quite  as  consistent 
with  a  negative  as  an  affirmative  decision  of  the  proposition 
the  defendants  were  called  upon  to  prove.  It  should  be  re- 
membered that  tlie  question  of  fraud  by  Tausig,  in  the  dispo- 
sition of  his  property  at  the  time  of  his  failure,  is  not  in  issue- 
T.iat,  if  proved,  would  have  formed  no  ground  for  a  rescission 
by  the  distillery  company  of  the  sale  to  Tausig.  The  only 
fraud  available  for  that  purpose,  was  that  by  which  the  com- 
pany was  induced  to  part  with  its  property,  viz.:  Tausig's  false 
and  fraudulent  representations  as  to  his  pecuniary  circum- 
stances.    That  was  the  specific   fraud  that  the  company  was 
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called  upon  to  prove,  and  of  that  specific  fraud  it  was  bound 
to  charge  Massarek  with  notice.  How  the  conclusion  that 
Massarek,  at  the  time  he  purchased  the  liquors  from  Tausiir, 
knew  that  the  latter  had  made  these  representations,  or  that 
such  representations  were  false,  can  be  legitimately  or  logically 
drawn  from  the  facts  proved,  is  beyond  our  comprehension. 

The  evidence  as  to  whether  the  liquors  replevied  from 
Mas  arek  were  the  identical  liquors  sold  by  the  distilling 
company  to  Tausig,  is  conflicting,  and  as  the  jury  seem  by 
their  verdict  to  have  decided  that  question  in  the  affirujative, 
we  are  not  disposed  to  interfere  with  their  finding  in  that  re- 
spect. The  evidence,  however,  shows  that  if  they  are  the 
same  liquors,  all,  or  at  least  a  portion  of  them,  were  those 
sold  to  Tausig  on  the  3d  of  January.  A  very  serious  ques- 
tion arises  whether  as  to  any  portion  of  said  liquors,  and  es- 
pecially as  to  those  sold  January  3d,  the  company  took  the 
requisite  steps  to  rescind  the  sale  so  as  to  be  entitled  to  main- 
tain replevin  against  Tausig  or  his  vendee  for  the  goods  sold. 

The  ordinary  rule  is,  that  a  vendor,  if  he  undertakes  to  re- 
scind the  contract  of  sale,  must  place  the  other  party  in  staHi 
quo  by  returning  or  offering  to  return  whatever  of  value  he 
has  received.  Here  the  company  received  from  Tausig  his 
notes  for  the  price  of  the  merchandise  sold  him,  and  it  ap- 
pears that  at  the  time  of  the  trial  those  notes  were  still  in 
possession  of  said  company.  There  is  evidence  to  show,  as 
above  stated,  that  Tansig,  immediately  after  his  failure,  ab- 
8C43nded  and  remained  concealed  from  his  creditors  until  some 
time  after  the  commencement  of  this  suit,  so  that  no  opportu- 
nity was  offered  for  returning  or  tendering  the  notes  to  him 
personally,  until  after  suit  was  brought.  It  is  urged  that  under 
"these  circumstances  an  offer  at  the  trial  to  surrender  the  notes 
was  sufficient,  and  we  arc  referred  to  the  case  of  Kj-an  v. 
Brant,  42  111.  78,  which  seems  to  sustain  that  view.  But  in 
Moriarty  v.  Stofferan,  89  III.  538,  it  is  held  that  a  vendor 
seeking  to  rescind  a  sale  is  not  in  a  condition  to  bring  re- 
plevin for  the  property  sold,  until  he  has  offered  to  return  the 
notes  given  therefor  by  the  purchaser.  Without  attempting 
to  reconcile  the  apparent  conflict  between  these  decisions,  it 
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is  snfBcient  to  say  that  the  evidence  fails  to  show  any  oflFer 
to  return  the  note  given  January  3d.  Counsel  for  the  distill- 
ing company,  during  the  progress  of  the  trial,  tendered  the 
notes  given  January  8th,  12th  and  18th,  but  there  secras  to 
liavc  been  no  tender  of  the  other  note.  A  part,  at  least,  of 
the  property  replevied  being  merchandise  for  which  that 
note  was  given,  it  is  clear  that,  as  to  that  sale,  the  attempted 
rescission  was  ineffectual,  and  as  to  that  portion  of  the  property 
replevied,  the  plaintiff:*  was  entitled  to  damages  for  its  value. 

But  we  are  of  the  opinion  that  the  distilling  company,  by 
bringing  the  attachment  suit  against  Tausig,  affirmed  and 
ratified  the  sale,  and  that  after  such  ratification  it  could  not 
rescind  and  reclaim  the  property  sold.  Where  one  purchases 
goods  upon  false  representations  as  to  his  financial  abilitj-, 
and  the  vendor,  in  reliance  upon  such  representations,  makes 
a  sale,  suqji  a  sale  is  voidable  at  the  option  of  the  vendor,  and 
he  may  either  rescind  the  contract  and  sue  to  recover  back 
the  goods,  or  he  may  sue  for  the  purchase  money  according  to 
the  contract  of  purchase.  But  a  suit  brought  by  the  vendor 
against  the  vendee  for  tiie  price  of  the  goods  with  knowledge 
of  the  fraud  by  which  the  sale  was  effected,  affirms  the  sale, 
and  lie  can  not  thereafter  rescind  the  same.  Tlie  election  to 
rescind  or  not  rescind  being  once  made,  is  final  and  conclu- 
sive. Benj.  on  Sales,  §§  433,  442.  The  numerous  authorities 
cited  upon  tliis  point  by  counsel  for  the  plaintiff*  fully  sustain 
the  foregoing  statement  of  the  law. 

The  evidence  is  clear  and  undisputed  that,  at  the  time  the 
attachment  suit  was  brought,  the  distilling  company  was  fully 
aware  of  the  fraud  for  which  it  afterward  attempted  to  rescind 
the  sale.  Such  is  the  testimony  of  its  managing  agent,  who 
liad  cliarge  of  the  business,  and  who  caused  the  attachment 
suit  to  be  commenced,  and  his  evidence  is  not  disputed.  In- 
deed, the  bringing  of  the  attachment  suit  before  any  of  the 
notes  were  due,  was  an  election  to  avail  itself  of  the  fraud  to 
the  extent  of  rescinding  the  credit  given  to  Tausig,  and  to  sue 
at  once  for  the  price  of  the  goods.  This  was  an  irrevocable 
election  to  treat  the  transaction  as  a  sale,  and  it  was  thus  placed 
beyond  the  power  of  the  company  to  afterward  rescind  the 
sale  and  recover  the  goods  sold. 
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As  said  in  Conihan  v.  Thompson,  111  Maes.  270:  "The  de» 
fense  of  waiver  by  election  arises  where  the  remedies  are  in- 
consistent, as  where  one  action  is  founded  on  an  afiirmance 
and  the  other  npon  a  disaiGrmance  of  a  voidable  contract  or 
sale  of  property.  In  such  cases  any  decisive  act  of  affirmance  or 
disaffirmance,  if  done  with  knowledge  of  the  facts,  determines 
the  legal  rights  of  the  parties,  once  for  all.  The  institution 
of  a  suit  is  such  decisive  act,  and  if  its  maintenance  necessa- 
rily involves  an  election  to  affirm  or  disaffirm  a  voidable  con- 
tract or  sale,  or  to  rescind  one,  it  is  generally  held  to  be  a  con- 
clusive waiver  of  inconsistent  rights,  and  thus  to  defeat  any 
action  subsequently  brought  thereon," 

But  it  is  claimed  that  this  case  is  taken  out  of  the  rule,  by 
the  fact  that,  after  the  institution  of  the  attachment  suit,  the 
company  ascertained  that  a  portion  of  the  goods  sold  to  Tau- 
sig  had  been  sold  by  him  'to  Massarek,  that  fact  being  un- 
known to  the  company  at  the  time  of  bringing  the  first  suit. 
This,  we  think,  will  not  avail  the  defendants.  The  sale  of  the 
^.>ods  to  Massarek  was  no  part  of  the  fraud.  The  fraud  itself, 
and  all  that  properly  appertained  to  it,  had  already  been  dip- 
coverecj.  All  tlie  facts  upon  wliich  the  right  to  rescind  or 
affirm  the  sale  depended  were  known  to  the  company  when 
the  first  suit  was  brought.  It  might,  perhaps,  have  waited  ai 
reasonable  time  before  making  its  election,  to  ascibiin  what 
liad  become  of  the  goods,  and  what  would  be  its  ciiances  of 
recovering  them  in  case  of  a  rescission.  But  it  chose  to  elect 
as  to  its  remedv  without  doino;  so,  and  it  can  not  recede  from 
such  election  merely  because  of  afterward  discovering  where 
a  portion  of  the  property  could  be  reached. 

The  counsel  for  the  appellant  have  assigned  error  upon  the 
giving  and  refusing  of  certain  instructions  to  the  jury,  but  in 
his  printed  abstract  ho  has  included  neither  the  instructions 
nor  an  abridgment  of  them.  It  is  not  the  practice  to  consider 
errors  which  are  assigned  upon  matters  which  the  appellant 
doea  not  see  fit  to  include  in  his  abstract,  and  for  that  reason 
we  do  not  feel  called  upon  to  review  the  instructions.  Shack- 
leford  V.  Bailey,  35  111.  387;  Village  of  Ohatsworth  v.  Ward, 

Vot.   XV.    A 
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10  Bradwell,  75.     Bnt,  for  the  errors  above  pointed  out,  the 
judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


William  L.  Glass 

V. 

John  W.  Doane  et  al. 

1.  Sale  or  moutgaqe  — The  test  by  which  to  determine  whether  a  con- 
veyance of  lands  made  in  consideration  of  the  grantor's  indebtedness  to  the 
grantee  is  a  sale  or  a  mortgage,  is  to  be  found  in  the  question  whether  the 
debt  was  discharged  or  not  by  the  conveyance.  And  this  test  applies  as 
well  to  sales  and  assignments  of  chattels. 

2.  Conditional  sale  in  nature  op  mortgage— Surplus  liable  to 
GARNISHMENT. — A  failed  in  business,  and  on  the  same  day  executed  judg- 
ment notes  to  B  to  the  amount  of  his  indebtedness  to  B,  and  also,  by  an  in- 
strument under  seal,  sold  and  assigned  all  sums  of  money  due  upon  his  open 
or  book  accounts,  with  full  power  to  collect,  etc.  Subsequently  C,  A's  debt- 
or, sued  out  an  attachment  against  the  property  of  A,  B  heing  named  as 
gamishee.  Thereafter,  A  made  a  general  assignment  for  the  benefit  of  hi:* 
creditors.  D,  the  assignee,  thereupon  filed  an  interpleader  in  thea'tach- 
men  suit,  claiming  the  property  garnished  in  B*s  hands  as  his.  Treating 
the  instrument  above  as  a  conditional  ^ale  in  the  nature  of  a  mortgage, 
held,  that  the  rights  of  the  garnishee  are  paramount  to  those  of  both  the 
attaching  creditor  and  the  assignee,  to  the  extent  of  A's  indebtedness  to 
him;  that  the  surplus,  if  any  results,  is  liable  to  garnishment,  and  the  lien 
of  C,  being  prior  to  that  of  the  assignee,  Lis  rights  would  be  paramount  to 
those  of  the  assignee. 

Error  to  the  Superior  Court  of  Coot  county;  the  Hon.  Sid- 
ney SMrni,  Judge,  presiding.     Opinion  filed  May  20,  1884. 

On  the  17th  day  of  January,  1882,  Henry  B.  Lockwood,  a 
merchant  of  Chicaaro,  failed  in  business.  On  the  same  dav 
he  executed  two  judgment  notes,  duo  on  demand,  one  for 
$54,579.90,  payable  to  the  order  of  Carter,  Hawley  &  Co.,  and 
tiie  other  for  $36,569.76,  payable  to  the  order  of  Carter  and 
Hawley,  two  of  the  members  of  that  firm.  He  also  at  tlie 
same  time,  by  an  instrument  in  writing  under  his  hand  and 
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seal,  upon  a  consideration  therein  expressed,  of  "one  dollar 
and  otlier  good  and  valuable  considerations,"  sold,  assi^^ned, 
transferred  and  set  over  to  Carter,  Hawley  and  Macy,  tlie 
members  of  the  firm  of  Carter,  Hawlej  &  Co.,  "for  their  own 
proper  use  and  benefit,"  any  and  all  sums  of  money  then  due 
or  to  become  due  upon  the  open  or  book  accounts  of  said 
Lockwood,  giving  them  full  power  and  authority,  for  their 
own  use  and  benefit,"  but  at  their  own  costs,  to  ask,  demand, 
collect,  receive,  compound  and  give  acquittance  for  the  same 
or  any  part  thereof,  and  in  the  name  of  said  Lockwood  or  oth- 
erwise, to  prosecute  or  to  withdraw  any  suits  or  proceedings 
at  law  or  in  equity  therefor.  Judgments  were  immediately 
entered  on  said  notes,  and  executions  were  issued  and  levied 
npon  the  stock  of  goods  of  Lockwood,  and  thereby  the  sum  of 
$37,607.91  was  collected  and  applied  to  the  judgment  in  fa- 
vor of  Carter,  Hawley  &  Co.,  tlie  other  execution  being  re- 
turned wholly  unsatisfied. 

On  the  25th  day  of  January,  1882,  John  W.  Doane  &  Co. 
sned  out  a  writ  of  attachment  against  the  property  of  Lock- 
wood,  claiming  an  indebtedness  of  $1,101.42,  Carter,  Hawley 
and  Macy  being  named  as  garnishees,  and  on  tlie  same  day 
the  writ  was  personally  served  on  Carter,  no  service  being  liad 
on  the  other  two  garnishees.  Subsequently,  on  the  7th  day 
of  February,  1882,  Lockwood  made  a  general  assignment  for 
the  benefit  of  his  creditors.  Glass,  the  plaintiff  in  error,  being 
the  assignee. 

On  the  13th  day  of  January,  1883,  and  while  the  attach- 
ment suit  was  pending,  Glass  appeared  and  filed  his  inter- 
pleader, claiming  the  property,  credits  and  eff*ect3  attaclied 
and  garnished  in  the  hands  of  Carter,  Hawley  and  Macy  as 
his,  and  praying  for  judgment  accordingly.  Issue  was  taken 
on  the  interpleader  hy  the  plaintiflfs  in  the  attachment,  and 
the  same  came  on  to  be  heard  by  the  court  without  a  jnrjs 
upon  a  stipulation  by  the  parties  as  to  the  facts.  By  the  stip- 
ulation the  matters  above  set  forth  are  admitted,  and  it  is  also 
stipulated  that  on  the  13th  day  of  February,  1882,  Glass,  the 
assicrnee,  filed  a  bill  in  the  Circuit  Court  of  Cook  countv 
against  Carter,  Hawley  and  Macy  to  set  aside  the  transfer  to 
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them  of  January  17,  1882,  and  for  an  accounting  as  to 
the  proceeds  of  all  the  assets  of  Lockwood  that  had  come 
into  their  hands,  but  it  does  not  appear  what  the  averments 
of  the  bill  were,  nor  what,  if  any,  proceedings  had  been  taken 
in  the  suit.  It  is  further  stipulated,  that  since  the  filing  of 
said  bill,  the  plaintiff  in  the  attachment  had  proved  before  the 
assignee  the  same  claim  on  which  they  were  seeking  judg- 
ment in  the  attachment  suit,  and  that  the  assignee  had  entered 
his  motion  in  the  county  court  for  a  rule  on  them  to  either 
dismiss  their  claim  there  or  to  dismiss  the  suit,  but  the  rnling 
of  the  county  court  on  that  motion  is  not  shown.  It  is  aho 
admitted  that  no  dividend  has  been  declared  or  paid  by  the 
assignee  on  any  claim,  and  that  lie  has  no  ctish  assets  in  his 
possession  derived  from  the  estate;  also,  that  the  assignee,  im- 
mediately upon  the  assignment  beini^  made  to  him,  qualified, 
and  filed  his  proper  bond.  The  foregoing  being  all  the  facts 
admitted  or  proved  at  the  hearing,  the  court  found  the  issues 
for  the  plaintiffs  in  the  attachment  and  dismissed  the  inter- 
pleader, and  the  assignee  brings  the  record  to  this  court  by 
Writ  of  error. 

Messrs.  IsHAM,  Lincoln,  Burry  &  Ryerson,  for  plaintiff 
in  error;  that  defendant  in  error,  as  a  garnishing  creditor,  has 
no  greater  rights  than  Lockwood,  cited  Richardson  v.  Lester, 
83111.  55;  Crownover  v.  Bambnrg,  2Bradwell,  162;  Webster 
V.  Steele,  75  111.  544 

Messrs.  Flower,  Remy  &  Gukgory,  for  deiendants  in 
error. 

Bailky,  J.  By  the  interpleader,  the  assignee  under  Lock- 
wood's  general  assignment  for  the  benefit  of  liis  creditors,  is 
seeking  to  contest  the  right  of  the  attaching  creditors  to  hold, 
under  their  writ  of  attachmerat,  the  property,  credits  and  ef- 
fects attached  in  the  hands  of  the  garnishees.  In  point  of 
time,  the  attachment  writ  has  the  priority,  and  it  follows  that 
if  the  assets  sought  to  be  reached,  are  subject  to  garnishment, 
the  rights  of  thd  attaching  creditors  are  superior  to  those  of 
^lie  assignee* 
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It  should  be  observed  that  upon  the  hearing  of  the  issaes 
raised  by  the  interpleader,  neither  party  lias  shown  or  at- 
tempted to  show  that  the  transactions  between  Lockwood  and 
the  garnishees  were  in  any  respect  fraud  ulen  t  The  considera- 
tion for  which  the  judgment  notes  were  given,  is  not  attacked 
or  questioned,  nor  is  there  any  attempt  made  to  show  that  the 
transfer  to  the  garnishees  of  Lockwood's  book  accounts,  was 
not  made  in  good  faith  and  upon  a  good  and  adequate  consid- 
eration. Fraud  will  not  be  presumed,  but  must  be  shown  by 
the  party  alleging  it,  and  as  in  this  case  fraud  has  neither 
been  proved  or  alleged,  it  must  be  assumed  for  all  the  pur- 
poses of  this  decision,  that  the  judgment  notes  and  the  trans- 
fer of  the  book  accounts  were  made  in  good  faith  and  upon  a 
sufficient  consideration,  and  that  they  are  in  all  respects 
valid. 

Proceeding,  then,  upon  the  assumption  of  their  validity, 
what  is  the  situation  of  the  assets  sought  to  be  reached,  and 
what  are  the  rights  of  the  parties  in  relation  thereto.*?  So  far 
as  regards  the  money  collected  on  the  execution,  that  is  clearly 
beyond  the  reach  of  either  of  these  contestants.  The  lien  of 
the  execution  was  prior  both  to  the  attachment  and  the  as- 
signment,  and  as  the  money  collected  has  been  applied  upon 
a  valid  judgment  in  favor  of  the  garnishees,  it  is  theirs,  and 
their  right  to  it  can  not  now  be  called  in  question. 

How  is  it  with  the  book  accounts  transferred  to  the  garnish- 
ees? The  instrument  by  which  that  transfer  is  made  is,  in 
form,  an  absolute  sale  and  assignment  of  the  accounts  from 
Lockwood  to  the  garnishees,  and  apparently  vests  them  with 
tlie  entire  propert}^  therein,  both  legal  and  equitable.  If  that 
effect  is  to  be  given  to  it,  then,  clearly,  the  accounts  and  all 
moneys  collected  thereon  belong  to  the  garnishees,  and  nei- 
ther the  assignee  nor  the  plaintiffs  in  the  attachment  suit  can 
have  any  interest  therein. 

But  we  think  the  circumstances  by  which  the  transfer  was 
surrounded,  and  from  which  its  true  character  is  to  be  deter- 
mined, warrant  the  conclusion  that,  though  absolute  in  form, 
it  wa^  really  intended  by  the  parties  to  operate  merely  as  si 
security  for  the  indebtedness  of  Lockwood  to  the  garnishees. 
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See  Jones  on  Chat.  Mort.,  §  24.  Lockwood,  at  the  time,  as 
we  must  assume,  was  indebted  to  the  garnishees  in  the  sum 
of  $91,149.66,  the  amount  of  the  notes.  Having:  failed  in 
business,  he  gave  them  his  judgment  notes  due  on  demand 
for  the  amount  of  the  indebtedness  with  the  manifest  inten- 
tion of  having  judgments  entered  forthwith,  and  his  property 
liable  to  execution,  levied  upon  and  sold  in  satisfaction  thereof. 
At  the  same  time,  in  consideration  of  "one  dollar,  and  other 
good  and  valuable  considerations,"  he  transferred  to  them  all 
his  open  or  book  accounts,  with  authority  to  collect  the  sanie 
and  apply  the  moneys  to  their  own  use.  It  can  not  be  doubted 
that  these  papers  were  all  parts  of  the  same  transactions,  and 
that  the  real  consideration  of  the  transfer  of  the  accounts  was 
the  indebtedness  for  which  the  notes  were  given.  No  other 
adequate  consideration  is  shown,  and  that  being  sufficient,  will 
be  assumed  to  be  the  true  one.  But  it  does  not  appear  that 
the  accounts  were  taken  or  accepted  by  the  garnishees  in  pay- 
ment or  satisfaction  of  the  indebtedness,  or  any  part  of  it,  or 
that  any  portion  of  tlie  indebtedness  was  thereby  cancelled, 
but  directly  the  contrary  is  fairly  inferable  from  the  evidence. 
One  of  the  principal  tests  by  which  to  determine  whether  a 
conveyance  of  lands  made  in  consideration  of  the  grantor's 
indebtedness  to  the  grantee,  is  to  be  deemed  an  absolute  sale 
or  a  mortgage,  is,  the  effect  which  the  parties  intend  the  con- 
veyance shall  have  upon  the  indebtedness  itself.  As  said  by 
Mr.  Jones  in  his  Treatise  on  the  Law  of  Mortgages:  "  If  the 
indebtedness  be  not  cancelled,  equity  will  regard  the  convey- 
ance as  a  mortgage,  whether  the  grantee  so  regarded  it  or  not. 
Ue  can  not  at  the  same  time  hold  the  land  absolutely  and  re- 
tain the  right  to  enforce  payment  of  the  debt  on  account  of 
which  the  conveyance  was  made.  The  test,  therefore,  m  cases 
of  this  sort,  by  which  to  determine  whether  the  conveyance  is 
a  sale  or  a  mortgage,  is  to  be  found  in  the  question  whether 
the  debt  was  discharged  or  not  by  the  conveyance.  1  Jones  on 
Mort.  §  267.  The  same  rule  is  laid  down  in  Sutphen  v.  Cush- 
man,  35  111.  186.  We  perceive  no  reason  why  this  test  does 
not  apply  with  equal  propriety  to  sales  and  assignments  of 
chattels. 


FiKST  Dtstrict — March  Term,  1884.        71 

Glass  V.  Doane. 

But  treating  tlie  instrument  in  question  as  a  conditional 
eale  in  the  nature  of  a  mortgage,  it  is  manifest  that  the  rights 
of  the  garnishees  are  paramount  to  those  of  both  tlie  assignee 
and  the  attaching  creditors,  to  the  extent  of  Lockwood's  in- 
debtedness to  them.  It  is  only  as  to  the  surplus,  if  there 
should  be  any,  that  any  controversy  can  arise,  and  the  real 
question  in  the  case  is,  wlietlier  such  surplus  is  subject  to 
garnishment  If  it  is,  the  service  of  the  attachment  writ  being 
prior  to  the  assignment,  the  lien  of  the  attaching  creditors  up- 
on the  surplus  is  paramount  to  the  rights  obtained  by  the 
assignee  through  the  assignment.  If,  on  the  hand,  it  is  not 
liable  to  garnishment,  the  attaching  creditors  took  nothing  by 
tlieir  writ,  and  the  right  to  the  surplus  passed  by  the  assign- 
ment to  the  assignee. 

It  is  doubtless  the  rule  that  lesal  riirhts  only  are  subject  to 
garnishment,  and  that  mere  equitable  intei*ests  in  choses  in 
action,  can  not  be  reached  by  tliis  process.  May  v.  Baker,  15 
III.  89.  In  other  words,  the  process  of  garnishment  Ijeing  a 
legal  proceeding  given  by  statute,  it  only  entitles  a  party  to 
recover  such  indebtedness  as  could  be  recovered  by  an  action 
of  debt  or  indebitatus  assumpsit  in  the  name  of  ihe  attachment 
debtors  against  the  garnishee^  Webster  v.  Steele,  75  111.  544; 
Wilcusv.  King,  87  Id.  107. 

Could  the  surplus  in  the  hands  of  the  garnishees  in  tliis  case 
be  recovered  by  Lock  wood  in  his  own  name  in  an  action  at  law? 
A  mortgagee,  after  converting  the  mortgage  security  into  cash, 
by  sale  or  otherwise,  so  as  to  produce  a  surplus  after  paying  the 
mortgage  debt,  holds  such  surplus  as  a  trustee  of  the  mort- 
^gor,  and  may  be  compelled  in  equity  to  execute  such  trust 
by  paying  the  surplus  over  to  him.  But  we  think  he  is  liable 
also  to  an  aotion  at  law  for  money  had  and  received.  lie  has  in 
his  hands  money  belonging  to  the  mortgagor,  which,  in  equity 
and  good  conscience,  he  ought  not  to  retain;  and  in  such  case 
the  action  for  money  had  and  received  is  ordinarily  the  appro- 
priate remedy.  In  Coke  v.  Wheeler,  41  N.  T.  303,  it  was 
held,  that  where  a  surplus  realized  from  a  statutory  foreclosure 
of  a  real  estate  mortgage  was  equitably  retained  by  the 
mortgagee,  the  action  for  money  had  and  received   was   the 
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proper  forrn  ia  which  the  mortgagor  might  sue  him  therefor. 
In  Webster  v.  Singley,  53  Ala.  208,  it  was  held  that  the  same 
action  would  lie  in  favor  of  a  junior  mortgagee  who,  ex  mqxio 
et  bono^  was  entitled  to  the  surplus.  The  rule  is  laid  down  in 
Jones  on  Chattel  Mortgages,  as  follows:  '' A  mortgagee  be- 
comes a  trustee  for  the  mortgagor  as  to  the  surplus  received 
upon  a  sale  in  the  exercise  of  a  power,  and  the  existence  of 
this  relation  gives  the  mortgagor  a  right  to  the  aid  of  a  court 
of  equity  to  obtain  an  account  of  the  trust.  But  'generally  a 
resort  to  equity  to  obtain  the  surplus  is  neither  Jiiecessary  or 
proper.  A  suit  at  law  is  generally  sufficient."  Jones  on  Chat. 
Mort.  §817. 

It  is  true  that  in  the  present  case,  there  is  no  power  of  sale^ 
nor  does  it  appear  that  any  money  has  been  or  will  be  made 
by  the  garnishee  by  sale  of  the  accounts  transfori*ed  to  them 
as  security,  but  they  are  given  the  most  ample  power  to  con- 
vert them  into  cash  by  the  more  direct  and  appropriate  rao<le 
of  collection,  and  if  on  collection  a  surplus  results,  that  sur- 
plus in  equity  and  good  conscience  belongs  to  their  mortirag- 
or,  precisely  the  same  as  though  it  had  been  pmduced  b\'  a 
sale  in  tlie  execution  of  a  power;  and  is  recoverable  in  the 
same  manner. 

The  surplus,  then,  in  the  hands  of  the  garnishees,  being  re- 
coverable by  Lockwood  in  an  action  at  law  in  his  own  name, 
was  liable  to  garnishment.  It  follows  that  the  lien  of  the  at- 
tachment creditors  is  paramount  to  the  rights  of  the  assignee 
derived  through  the  assignment,  and  that  the  decision  of  the 
court  finding  the  issues  and  rendering  judgment  against  the 
assignee  on  the  interpleader,  was  in  accordance  with  the  facts 
as  they  appeared  at  the  hearing.  . 

A  minor  question  is  raised  upon  the  decision  of  the  court 
overruling  the  assignee's  motion  to  dismiss  the  writ,  on  the 
ground  that  the  garnishees  were  non-residents  of  the  State, 
and  so  not  liable,  as  is  claimed,  to  the  process  of  garnishment. 
Without  determining  the  validity  of  this  defense,  if  properly 
presented  and  sustained  by  proof,  it  may  be  remarked  that  it 
isquestiouable,  to  say  the  least,  whether  a  defense  which  goes 
to  the  jurisdiction  of  the  court  of  the  persons  of  the  parties,  can 
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be  properly  raised  by  motion.  But  waivin^^  that  question  also, 
it  is  sufficient  to  say  that  we  have  carefully  examined  the  bill 
of  exceptions  which  ^purports  to  embody  all  the  evidence  ^^iven 
at  the  hearinsf  of  the  interpleader,  and  fail  to  find  a  syl- 
lable of  evidence  showing  or  tending  to  sliow  that  the 
£;arnishees  were  non-residents  at  the  time  of  the  service  of 
the  writ,  or  at  any  other  time,  except  that  in  the  instrument 
transferring  the  accounts  to  the  garnishees,  they  are  described 
as  heins:  of  the  citv,  conntv  and  State  of  New  York.  Even  if 
that  description  was  evidence  of  the  fact,  it  only  showed  that 
at  a  date  several  days  anterior  to  the  service  of  the  writ,  the 
inirnishees  were  residents  of  New  York,  ^on  constat,  hut 
that  they  may  have  become  residents  during  that  interval,  and 
the  fact  that  the  garnishee  served  was  found  here,  raises  a 
presumption  that  he  at  least  was  resident  here.  There  be- 
ing no  evidence,  therefore,  upon  which  the  motion  could  be 
based,  it  was  properly  overruled. 

We  find  no  errors  in  the  record,  and  the  judgment  will  ac- 
cordingly be  affirmed. 

Judgment  affirmed. 


Oliver  8.  Carter 

V. 

Henry  B.  Lockwood. 


1.  Practice. — Where  the  original  answer  of  a  garnishee  was  held  in- 
sufficient, and  his  additional  answer  was  stricken  out  for  non-compliance 
with  the  terms  upon  which  leave  to  file  it  was  granted,  the  proper  practice 
was  to  render  final  judgment  against  him  by  default  for  want  of  an  answer, 
for  the  amount  of  the  judgment  against  the  principal  debtor,  and  costs. 

2.  Jurisdiction. — During  the  discussion  of  a  motion  to  strike  out  the 
additional  answer  of  a  garnishee,  it  was  admitted  by  plaintiif  s  counsel  that 
at  that  time  the  garnishee  was  a  resident  of  New  Jersey,  doing  business  in 
New  York,  and  thereupon  counsel  for  the  garnishee  moved  to  dismiss  as  to 
the  garnishee,  for  want  of  jurisdiction.  Held,  that  such  motion  was  prop- 
erly OYerruled. 

Appeal  from  tlie  Snperior  Court  of  Cook  county;  the  Hon. 
Sidney  Smith,  Judge,  presiding.  Opinion  filed  May  20, 
1881 
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Messrs.  Horton,  Hoyne  &  Saunders,  for  ap|)ellant;  as  to 
jurisdiction,  cited  Roche  v.  Insurance  Asso.,  2  Bradwell,  363; 
Drake  on  Attachment,  §  474. 

The  court  had  no  authority  to  enter  final  judgment:  R..S. 
1883,  Ch.  62,  §§7,  8;  C.  &  St.  L.  Ry.  Co.  v.  Hindman,  85  111. 
521, 

Messrs.  Flower,  Remy  &  Gregory,  for  appellee;  that  it 
was  proper  to  render  final  judgment,  cited  I.  C.  R.  R.  Co.  v. 
Cobb,  48  111.  402;  Scamaham  v.  Scott,  42  la.  529. 

As  to  jurisdiction:  llonore  v.  Home  Nat.  Bk.,  80  111.  480; 
II.  &  St.'jo.  Rv.  Co.  V.  Crane,  102  III.  249. 

Bailey,  J.  In  this  case,  John  W.  Doane  &  Co.,  brought 
suit  in  assumpsit  against  Henry  B.  Lockwood,  to  recover  an 
indebtedness  of  $4,101.42,  and  afterward  sued  out  a  writ  of 
attachment  in  aid  of  their  suit,  and  caused  Oliver  S.  Carter, 
Henry  E.  Hawley  and  George  H.  Macy,  the  members  of  the 
firm  of  Carter,  Hawley  &  Co.,  to  be  named  therein  as 
garnishees.  The  writ  was  served  on  Carter  onl}',  and  he  in 
due  time  filed  his  answer  in  writina^  under  oath  to  the  inter- 
rogatories  exhibited  by  the  plaintiffs.  Said  answer  being 
excepted  and  demurred  to  by  tlie  plaintiffs  as  insufficient,  the 
exceptions  and  demurrer  were  sustained,  and  an  order  entered 
giving  said  (Jarter  leave  to  tile  a  further  answer  within  fifteen 
days.  No  further  answer  having  been  filed  within  the  time 
limited,  and  the  case  coming  on  for  trial,  the  garnishee  moved 
for  leave  to  answer,  and  leave  was  granted  him  to  answer 
within  twenty  days,  "upon  condition  that  he  appear  in  person 
at  tlie  trial  of  the  cause  and  submit  to  oral  examination  as  such 
garnishee."  In  pursuance  of  the  leave  thus  granted,  the  gar- 
nishee filed  his  answer,  and  the  plaintiffs  took  issue  npon  said 
answer  by  replication. 

The  issues  thus  formed  afterward  coming  on  for  trial,  the 
garnishee  failed  to  appear  and  submit  to  an  oral  examination 
as  garnishee,  and  thereupon,  on  motion  of  the  plaintiffs,  his 
answer  filed  by  leave  of  the  court  was  stricken  out,  and  his 
default  entered  for  want  of  an  answer,  and  judgment  rendered 
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against  him  for  the  fall  amount  of  the  plaintiff's  judgment 
against  Lockwood,  and  costs.  From  that  judgment  the  gar- 
nishee has  appealed  to  this  court. 

The  oriorinal  answer  of  the  orarnishee  havins:  been  held  in- 
sufficient,  and  his  additional  answer  beincr  stricken  out  for 
non-compliance  with  the  terms  upon  which  leave  to  file  it 
was  granted,  the  garnishee  was  in  the  same  situation  as 
though  he  had  not  answered  at  all.  He  had  appeared  and 
was  in  court,  and  the  case  therefore  did  not  require  the  entry 
of  a  conditional  judgment  against  him,  with  a  scire  facias  to 
him,  to  show  cause  wliy  the  judgment  should  not  be  made 
absolute.  The  proper  practice  was  to  render  final  judgment 
against  him  by  default  for  want  of  an  answer  for  the  amount 
of  the  judgment  against  the  principal  debtor,  and  costs,  and 
that  the  court  did. 

The  question  is  raised  whether  the  court  was  warranted  in 
imposing  the  terms  it  did  on  granting  leave  to  file  an  amend- 
ed answer.  At  tliat  time  the  garnishee  was  clearly  in  default. 
His  original  answer  was  adjudged  insufficient  on  the  21st  day 
of  February,  1883,  and  he  was  then  given  fifteen  days  to  file 
a  further  answer.  On  the  ITth  dav  of  the  October  f  ^Uowini^, 
and  when  the  cause  was  reached  for  trial,  no  additional  an- 
swer had  been  filed.  It  was  then  clearly  within  the  discre- 
tion of  t3ie  court  to  grant  or  refuse  leave  to  answer,  and  on 
♦granting  leave,  to  impose  such  reasonable  terms  as  it  saw 
proper.  The  terms  imp«)sed  were,  that  the  garnishee  should 
appear  at  the  trial  and  submit  to  an  oral  examination  as  gar- 
nishee. We  see  nothing  unreasonable  in  these  terms.  They 
amounted  practically  to  no  more  than  a  requirement  that  he 
should  be  present  at  the  trial  as  a  witness,  to  be  there  exam- 
ined and  cross-examined  touching  the  matters  disclosed  by  his 
answer.  But  even  if  they  were  unreasonable,  it  is  now  too 
late  to  raise  that  question.  No  exception  was  preserved  to 
the  terms  imposed,  but  instead  of  excepting,  the  garnishee, 
within  the  time  limited,  filed  his  answer.  He  thus  waived 
objection  to  and  accepted  tlie  terms  imposed,  and  can  not 
now  be  heard  to  say  that  they  were  improper  or  unreason- 
able. 
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If  the  garnishee  has  been  in  any  way  injured  by  the  judgment 
against  him,  it  is  the  result  of  his  own  negligence.  He  had 
ample  time  to  prepare  and  file  a  sufficient  answer,  and  if  ho 
had  any  grounds  entitling  him  to  his  discharge,  he  should 
liave  presented  them  in  apt  time.  Having  failed  to  do  so,  ho 
must  abide  by  the  consequences. 

It  appears  from  the  bill  of  exceptions  tliat,  after  the  decis- 
ion of  the  plaintiffs'  motion,  to  strike  out  the  additional  an- 
swer, or  during  the  discussion  of  that  motion,  it  was  admitted 
by  the  counsel  for  the  plaintiffs  that  the  garnishee  was  a  resi- 
dent of  the  State  of  New  Jersey,  doing  business  in  the  city 
of  New  York,  and  thereupon  counsel  for  the  garnishee  moved 
the  court  to  dismiss  the  suit  as  to  the  garnishee,  for  want  of 
jurisdiction,  which  motion  was  overruled.  The  propriety  of 
this  ruling  is  obvious  on  various  grounds.  The  admission 
was  merely  that  at  the  time  the  admission  was  made,  the  gar- 
nishee was  a  non-resident  of  this  State.  That  he  was  a  non- 
resident then,  which  was  on  the  21st  day  of  January^  1884, 
was  no  evidence  of  his  beino:  a  non-resident  on  the  25th  dav 
of  January,  1882,  the  date  of  the  service  of  the  writ  on  him. 
Furthermore,  if  the  garnishee  desired  to  challenge  the  juris- 
diction of  the  court  as  to  him,  he  should  have  done  so  in  apt 
time  by  a  proper  plea.  But  we  are  far  from  being  convinced 
that  the  mere  fact  of  non-residence,  even  if  it  had  been  prop- 
erly presented  and  proved,  would  of  itself  have  ousted  the 
court  of  jurisdiction. 

We  found  no  errors  in  the  record,  and  the  judgment  must 
therefore  be  affirmed. 

Judgment  affirmed. 


Alexander  Belford 

V. 

Fletcher  Bangs  et  al. 


1.  Indorsement — Indorser's  liability — Notice. — ^The  contract  of 
indoi^cment  is  regrarded  as  entering  as  a  condition  in  the  contract  of  the 
drawer  or  indorser  of  a  bill,  or  of  the  indorsdr  of  a  note,  that  he  shall  only  bo 
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bound  in  the  event  that  acceptance  or  payment  has  been  duly  demanded,  and 
he  be  notified  if  it  is  not  paid.  As  no  notice  was  sent  through  the  post 
office,  directed  to  appellant,  in  compliance  with  the  statutes  of  Michigan,  he 
can  not  be  bound. 

2.  Presumption  as  to  place  op  indorsement. — An  indorsed  note, 
made  in  one  State,  in  the  absence  of  proof  to  the  contrary,  will  be  pre- 
sumed to  have  been  indorsed  in  that  State. 

Appkal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Elliott  Anthony,  Jud^e,  presiding.     Opinion  filed  May  2(i, 

Messrs.  Hutchinson  &  Parthidgk,  for  appellant;  as  to  in- 
dorsement, cited  Daniell  on  Negotiable  Instruments,  §728; 
Maxwell  V.  Vansant,  46  111.  58;  Holbrook  v.  Vibbard,  2  Scam. 
465;  Bond  v.  Bragg,  17  III.  69;  Evans  v.  Anderson,  78  III.  558. 

The  lex  mercatoria  is  in  force  in  Michigan:  Cicotte  v 
Morse,  8  Mich.  424;  Aniba  v.  Yeomans,  39  Mich.  171;  Stew- 
art  V.  First  Nat.  Bk.,  40  Mich.  348;  Whittier  v.  Wright,  3J 
Mich.  92. 


Mr.  N.  M.  Jones,  for  appellee. 

This  was  assumpsit,  by  Bangs  &  Co.  against  appellant,  as 
indorser  of  a  promissory  note.  The  note  was  made  by  B.  F. 
Twombley  &  Co.,  payable  to  the  order  of  appellant,  for  the 
Slim  of  $335.81,  dated  at  Detroit,  Michigan,  and  payable  at 
the  Second  National  Bank  of  Detroit,  one  month  after  date. 
It  was  indorsed  by  appellant  as  follows:  "Pay  Bangs  &  Co., 
New  York,  or  order.  A.  Belford.''  Attached  to  it  was  a  cer- 
tificate of  protest,  which  set  forth  that  Henry  W.  Jessop,  the 
subscribing  notary,  had  presented  said  note  at  the  place  where 
it  was  made  payable,  on  the  lltli  day  of  October,  1879,  and 
demanded  payment  thereof,  which  was  refused;  that  he  had 
protested  the  same  in  the  usual  form,  and  on  the  same  day 
be  had  put  due  notices  that  said  note  had  been  presented  for 
payment  and  that  payment  was  refused,  into  the  post  office  at 
Detroit,  Michigan,  with  the  full  legal  postage  paid  therein, 
and  directed  m  follows,  after  diligent  inquiry  being  made  for 
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the  residence  and  place  of  business  of  the  drawers  and  in- 

dorsers: 

"  Notice  for  A.  Belford. 

'*  Bangs  &  Co., 

*'  Z.  E.  Newell,  Cashier/' 

"  Directed  all  to  Z.  E.  Newell,  Cashier,  New  York  City. 
N.  Y." 

"  Each  of  the  above  named  places  being  the  reputed  place 
of  residence  and  business  of  the  person  to  whom  the  same 
was  directed,  or  for  whom  it  was  left  as  aforesaid." 

The  declaration  alleged,  in  the  first  count,  that  the  appel- 
lant indorsed  said  note  to  appellee  by  the  name  of  Bangs  & 
Co.;  that  said  note  was  duly  presented  for  pajnnent,  and  pa}-- 
ment  refused,  and  that  it  was  thereupon  protested  under  the 
laws  of  Michigan;  and  due  notice  of  such  protest  having 
been  sent  to  appellant  and  the  makers  of  said  note,  as  re- 
quired  by  law,  tlie  appellant  became  liable  to  pay  the  same. 

Tiie  second  count  alleged  the  insolvency  of  the  makers, 
and  averred  that  a  suit  against  them  would  have  been  una- 
vailing. 

The  case  was  tried  by  the  court  without  a  jury,  resulting  in 
a  judgment  for  the  plaintiif  for  $421,  and  the  defendant  ap- 
pealed to  this  court. 

AViLSON,  J.  The  only  question  that  need  be  considered  in 
the  present  case  is  as  to  whether  the  requisite  notice  of  the 
non-payment  of  the  note  was  given  to  appellant  to  charge 
him  as  indorser.  The  contract  of  indorsement  is  re2:arded  hs 
entering  as  a  condition  in  the  contract,  of  the  drawer  or  in- 
dorser of  a  bill,  or  of  the  indorser  of  a  note,  that  he  shall  onlv 
be  bound  in  the  event  that  acceptance  or  payment  has  been 
duly  demanded,  and  he  be  notified  if  it  is  not  made:  2  Dan- 
iell  on  Neg.  Inst.,  28.  At  common  law,  which  includes  tlie 
lex  mercatoria  governing  negotiable  paper  (Cook  v.  llenic, 
19  111.  598),  the  performance  of  this  condition  was  indispen- 
sable  to  the  fixing  of  a  liability  upon  the  indorser.  2  Daniell 
on  Neg.  Inst.,  p.  28;  Bond  v.  Bragg,  17  111.  69;  Cicotte  v. 
Morse,  8  Mich.  42bi.  Here  the  note  was  dated  at  Detroit,  in 
the  State  of  Michigan,  and  in  the  absence  of  proof  to  the  con- 
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trary,  will  be  presumed  to  Imve  been  indorsed  there.  Max- 
well V.  Vansant,  46  III.  58;  Daniell  on  Ne^^.  Inst,  §  728. 

The  indorsement  created  a  new  and  distinct  contract,  and 
18  governed  by  the  law  of  Michigan  where  it  was  made:  2 
Par.  Con.  568;  Ilolbrook  v.  Vibbard,  2  Seam.  462;  Bond  v. 
Bragg,  17  111.  69;  Maxwell  v.  Vansant,  supra.  In  the  ab- 
sence of  proof  to  the  contrary,  the  courts  of  one  State  will 
presume  that  the  common  law  is  in  force  in  a  sister  State: 
Crouch  V.  Hall,  15  111.  263. 

The  statute  of  Michigan  which  was  put  in  evidence,  in  no 
way  changes  the  rule  of  the  common  law  as  above  stated.  It 
])rovide8  tliat  whenever  the  indorser  of  a  promissory  note 
shall  reside  or  have  a  place  of  business  in  the  same  city,  vil- 
lage or  township,  where  such  note  is  made  payable,  or  may 
be  legally  presented  for  payment,  the  notices  of  non-payment 
may  be  sent  by  depositing  such  notices,  with  the  postage  pre- 
]>aid,  in  the  local  post  office,  properly  directed  to  such  indorser, 
and  whenever  any  note  shall  not  be  made  payable  at  an}' 
place,  notice  of  non-pa3'^ment  may  be  served  by  depositing 
the  same  in  a  post  office,  prepaid,  directed  to  the  indorser  at 
liis  reputed  place  of  post  office  delivery,  to  be  ascertained  by 
the  best  information  that  can  be  obtained  b}'  diligent  inquiry. 
In  the  present  case  no  notice  directed  to  appellant  was  sen'. 
The  notarj^'s  certificate,  which  was  the  only  evidence  offered 
on  that  subject,  shows  upon  its  face,  that  it  was  directed  to 
Z.  E.  Newell,  Cashier,  New  York  City.  How  the  notice  hap- 
pened to  be  thus  directed  does  not  appear.  It  is  enough  that 
tliis  was  not  a  compliance  with  the  law.  Tiie  Supreme  Court 
of  Michigan  has  decided  that  neglect  to  give  notice  to  the 
indorser  is  conclusively  presumed  to  injure  liim,  and  the  law 
will  not  permit  the  contrary  to  be  shown.  Smith  v.  Long,  40 
Mich.  555.  Appellant  testifies  tliat  he  never  received  the 
notice,  and  first  learned  of  the  non-payment  of  the  note  two 
j-ears  afterward  by  a  letter  received  from  appellees. 

As  to  the  claim  that  a  suit  airainst  the  maker  would  have 
been  unavailing,  it  is  sufficient  to  say  that  no  proof  was  oifered 
of  the  existence  ©f  any  law  in  the  State  of  Michigan,  excusing 
the  indorsee  of  a  note  from  the  use  of  diligence  to  collect  of 
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tlie  maker  by  reason  of  the  insolvency  of  the  latter.  And  if 
snch  proof  had  been  made,  the  evidence  of  the  insolvency  of 
Twombley  &  Co.  was  insufficient. 

The  judgment  of  the  court  below  must  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

Kevcrsed  and  remanded. 


Lake  Shore  &  Michigan  Southern  R.  R.  Co. 

V. 

Joseph  Elson,  AdmV,  etc. 

1.  Evidence  conflicting,  instructions  must  be  accurate. — 
Whei*e  the  evidence  apon  the  question  of  negli^nce  is  conflicting:,  unless  it 
shall  appear  that,  each  instruction  given  to  the  jury  on  behalf  of  the  suc- 
cessful party  stated  the  law  with  accuracy,  and  was  free  of  all  error  calcu- 
lated to  mislead  the  jury,  the  judgment  must  be  reversed. 

2.  Instruction — Ringing  of  bell — Must  give  statutory  warn- 
ing.— Where  an  instruction  directed  the  jury,  in  substance,  that  where  a 
railroad  crosses  a  common  road,  and  a  railroad  train  is  approaching  such 
crossing,  the  persons  in  charge  of  the  train  are  bound  to  give  reasonable 
warning,  so  that  a  person  about  to  cross  with  a  team  and  wagon  may  stop 
and  allow  the  train  to  pass,  and  such  warning  must  be  reasonable  and 
timely,  so  far  as  circumstances  will  reasonably  admit  of.  Held^  that  the 
instruction  was  erroneous,  as  it  amounted  to  a  suggestion  to  the  jui-y  that^ 
even  if  they  were  obliged  to  find  that  the  bell  on  the  locomotive  had  been 
kept  ringing,  they  might  farther  consider  whether  that  was  a  reasonable 
warning  of  the  approach  of  the  train. 

3.  Instructions  must  be  based  on  evidence.— Instructions  must  be 
based  upon  the  evidenoe.  It  is  error  for  the  courtt  in  an  instruction,  to  as- 
sume as  a  fact,  negligence  which  is  controverted. 

Appeal  from  the  Superior  Coart  of  Cook  county  ;  tlie  Hon. 
ELLtorr  Anthoxit,  Judge,  presiding.  Opinion  filed  June  25, 
1884. 

This  wns  an  action  by  appellee,  as  administrator  of  the  es- 
tate of  Williain  Elson,  deceased,  nnder  the  statute,  to  recover 
damages  of  appellant  for  negligently  causing  the  death  of 
appellee's  intestate.     The  negligence  charged  in  tlie  several 
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counts  of  the  declaration  is:  (1)  The  general  duty  to  have  a 
flagman  at  the  street  crossing,  and  the  breach  of  that  duty. 
(2)  Failure  to  perform  the  statutory  duty  of  ringing  a  bell  or 
sounding  a  whistle.  (3)  Want  of  a  conspicnons  light  on  the 
forward  end  of  the  locomotive.  (4)  Ennning  locomotive  and 
train  at  a  high  rate  of  speed,  to  wit,  twenty  miles  an  honr. 
On  the  trial,  under  the  general  issue,  it  appeared  that  said 
William  Elson,  while  attempting,  February  22,  1882,  to  cross 
appellant's  tracks  upon  Wabash  avenue,  in  the  town  of  Hyde 
Pcirk,  Cook  county,  in  the  night  time,  by  driving  a  covered 
grocery  wagon  over  said  tracks,  was  struck  by  the  locomotive 
of  a  suburban  train  of  appellant  and  instantly  killed. 

The  bill  of  exceptions  purports  to  contain  all  the  evidence. 
Upon  the  question  of  the  exercise  of  ordinary  care  by  de- 
ceased on  the  occasion  in  question,  the  evidence  leaves  the 
point  in  doubt.  Upon  the  question  of  negligence,  as  charged 
in  the  declaration,  on  the  part  of  the  railroad  company-,  the 
evidence  was  very  closely  conflicting. 

At  the  instance  of  the  plaintiflT  below,  the  court  gave  to  the 
jury  a  series  of  nine  instructions,  the  third,  fourth  and  tifth 
of  which  were  as  follows: 

"3.  The  jury  are  instructed  that  if  a  railroad  crosses  a 
common  road  on  the  same  level,  those  traveling  on  either 
have  a  legal  right  to  pass  over  the  point  of  crossing,  and  to 
require  reasonable  care  and  caution  of  those  traveling  on  tlia 
other  road  to  avoid  a  collision ;  that  while  a  passing  train^  from- 
its  force  and  momentum,  will  have  the  preference  in  crossing 
first,  yet  those  in  charge  of  it  are  bound  to  give  reasonable 
warning,  so  that  a  person  about  to  cross  with  a  team  and 
wagon  may  stop  and  allow  the  train  to  pass,  and  such  warn- 
ing must  be  reasonable  and  timely  so  far  as  circumstances- will 
reasonably  admit  of." 

"4.  If  the  jury  believe  from  the  evidence  that  the  injury 
complained  of  was  occasioned  by  a  collision  between  the  team 
and  wagon  of  the  plaintiflTs  intestate,  and  a  locomotive  engine 
of  the  defendant  on  a  public  road,  at  a  place  where  such  road 
crossed  the  railroad  of  the  defendant,  and  that  the  plaintilTs 
intestate  used  ordinary  care  and  caution  to  avoid  a  collision, 

Tot.   XV.    • 
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and  that  the  collision  was  owins:  to  the  negligent,  careless 
and  unskillful  manner  in  which  the  servants  of  the  defendant 
managed  the  locomotive  and  train  of  cars  attached,  as  charged 
in  the  declaration,  and  that  the  deceased  wss  killed  in  conse- 
qnence  thereof,  then  the  jury  should  find  a  verdict  for  the 
plaintiff." 

"  5.  The  court  further  instructs  the  jury  that  if  they  be- 
lieve from  the  evidence  that  the  engineer  or  fireman  on  the 
locomotive  which  struck  the  wagon  of  the  deceased  and 
caused  his  death — if  they  believe  from  the  evidence  his  death 
was  so  caused — could,  by  the  exercise  of  reasonable  care  and 
watchfulness,  have  seen  tlie  deceased  in  time  to  have  stopped 
said  engine,  and  avoided  the  injury  without  danger  to 
themselves  or  train,  then  the  railroad  corapanj'  would  be  lia- 
ble for  the  want  of  such  care  and  watchfulness,  and  the  in- 
jury occasioned  therel)y,  provided  the  jury  further  believe 
from  the  evidence,  that  the  deceased  was,  at  the  time,  exer- 
cising all  reasonable  care  and  caution  to  avoid  the  injury." 

The  trial  resulted  in  a  verdict  and  judgment  against  the 
railroad  company  for  three  thousand  dollars,  and  the  latter 
brings  the  record  here  by  appeal  for  revision. 

Mr.  Cyrus  D.  Roys  and  Mr.  Pliny  B.  Smitet,  for  appel- 
lant ;  as  to  instructions,  cited  C.  &  A.  R.  R.  Co.  v.  Robinson, 
106  III.  146  ;  e.  M.  T.  R.  R.  Co.  v.  Rockafellow,  17  111.  541 ; 
Moss  V.  Johnson,  22  111.  633;  I.  C.  R  R.  Co.  v.  McKee,  43 
III.  119;  C.  B.  &  Q.  R.  R.  Co.  v.  Magee,  00  111.  529;  C.  C.  & 
I.  C.  Ry.  Co.  V.  Troesch,  68  111.  545;  T.  W.  &  W.  Ry.  Co.  v. 
Jones,  76  111.  311;  T.  W.  &  W.  Ry.  Co.  v.  Foss,  88  111.  552. 

Messrs.  Monkoe  &  Lkddy,  for  appellee;  that  negligence  is 
a  question  of  iact  for  the  jury,  and  where  there  is  a  conflict  of 
evidence  their  finding  will  not  be  disturbed,  even  if  the  court 
were  inclined  to  the  belief  that  the  weight  of  evidence  was 
with  the  defendant,  cited  R.  R.  I.  &  St.  L.  R.  R.  Co.  v. 
Hillmer,  72  III.  235;  I.  &St.  L.  R.  R.  Co.  v.  Galbraith,  63 
111.  436;  C.  &  A.  R.  R.  Co.  v.  Bonifield,  104  111.  223. 
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McAllister,  P.  J.  We  have  carefully  examined  the  evi- 
dence, as  preserved  in  and  brought  here  bj  the  record,  and 
find  that  upon  the  point  whether  deceased  exercised  ordi- 
nary care  on  the  occasion  in  question,  the  evidence  leaves  the 
matter  in  such  doubt  that  the  jury  might  have  been  justified 
in  finding  either  way  upon  that  question;  that  upon  the  ques- 
tion of  negligence  on  the  part  of  the  appellant  railroad  com- 
pany, in  any  of  the  aspects  charged  in  the  declaration,  the 
evidence  was  so  very  closely  conflicting  as  to  render  it  doubt- 
ful, at  least,  wliether  the  plaintiff  below  was  entitled  to  re- 
cover. In  such  a  case  it  is  the  well  established  rule  of  the 
Supreme  Court  that,  unless  it  shall  appear  that  each  instruc- 
tion to  the  jury,  given  on  behalf  of  the  successful  party,  stated 
the  law  with  accuracv,  and  was  free  of  all  error  calculated  to 
mislead  the  jury,  the  judgment  must  be  reversed  and  the 
cause  sent  back  for  a  new  trial.  Clucago  &  Alton  R.  R.  Co. 
V.  Murray,  62  111.  326;  Volk  v.  Roche,  70  111.  297;  Toledo, 
W.  &  W.  K  R.  Co.  v.  Moore,  77  III.  217;  Cushman  v.  Cogs- 
well,  86  111.  62;  Toledo,  W.  &  W.  R.  R.  Co.  v.  Grable,  88 
111.  441;  The  Am.  Ins.  Co.  v.  Crawford,  89  111.  62;  Wabash 
Ry.  Co.  V.  Ilenks,  91  111.  406;  Rnfi'v.  Jarrett,  94  111.  475; 
Stratton  v.  Cent.  City  Horse  Ry.,  95  111.  25;  Stein meyer  v. 
The  People,  Id.  383;  Swan  v.  The  People,  98  111.  610. 

There  was  a  conflict  in  the  testimony  as  to  whether,  at  the 
time  of  the  accident,  the  train  of  appellant  was  running  at 
an  improper  rate  of  speed,  and  as  to  whether  the  bell  on  the 
locomotive  had  been  kept  ringing  as  required  by  statute,  with 
a  decided  preponderance,  as  we  look  at  the  evidence,  in  favor 
of  appellant.  Now,  seemingly,  to  meet  that  state  of  the  case, 
the  court,  at  the  request  of  the  counsel  for  appellee,  by  the 
third  instruction  directed  the  jury,  in  substance,  that  where  a 
railroad  crosses  a  common  road,  and  a  railroad  train  is  ap- 
proaching such  crossing,  the  persons  in  charge  of  the  train 
are  bound  to  give  reasonable  warning,  so  that  a  person  about 
to  cross  with  a  team  and  wagon  may  stop  and  allow  the  train 
to  pass;  and  such  warning  must  be  reasonable  and  timely,  so 
far  as  circumstances  will  reasonably  admit  of. 

That  instruction  amounted  to  a  suggestion  to  the  jury  that, 
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even  if  they  were  obliged  to  find  that  the  bell  on  the  locomo- 
tive had  been  kept  ringing,  they  might  further  consider 
whether  that  was  a  reasonable  warning  of  the  approach  of  the 
train. 

In  0.  &  A.  E.  R.  Go.  v.  Robinson,  106  111.  146,  the  court  say: 
"The  substance  of  plaintiff's  seventh  instruction  is,  that  it 
is  the  duty  of  the  railroad  company,  when  its  trains  are  about 
to  cross  a  highway  on  a  common  level,  to  give  '  due  warning,' 
80  that  a  person  traveling  on  the  highway  with  a  team  and 
carriage  may  stop  and  allow  the  train  to  pass.  Exactly  what 
is  meant  by  'due  warning' is  not  readily  understood.  Tlie 
servants  of  a  railroad  company,  when  approaching  a  public 
road  crossing,  are  required  to  give  the  statutory  signals  of 
danger — that  is,  to  sound  a  whistle  or  ring  a  bell.  These  sig- 
nals are  well  understood  by  every  one,  and  they  constitute  all 
the  'warning'  the  law  requires  the  servants  on  the  train  to 
ffive.  It  mav  be  the  inrv  understood  the  words  'due  warn- 
ing'  to  mean  more  than  the  statute  requires,  and,  if  so,  it 
made  an  erroneous  impression,  and  ought  not  to  have  been 
given." 

The  fourth  instruction  for  plaintiff  assumes,  as  a  fact,  that 
the  servants  of  the  defendant  manaofed  the  locomotive  and 
train  of  cars  attached  in  a  negligent,  careless  and  unskillful 
manner,  and  directed  the  j^uy  to  find  for  the  plaintiff  if  they 
found  that  the  deceased  was  killed  in  consequence  thereof. 

If  that  species  of  negligence  is  charged  in  either  count  of 
the  declaration,  it  was  controverted  on  the  trial;  and  for  the 
court  to  assume  it  as  a  fact  was  not  only  impro])er  but  preju- 
dicial to  the  defendant.  111.  Cent.  R.  R  Co.  v.  Zang,  10  Brad- 
well,  594. 

Upon  a  thorough  examination  we  are  unable  to  find,  and 
counsel  for  appellee  do  not  refer  us  to,  any  count  in  the  dec- 
laration upon  which  the  plaintiff  could  recover  upon  the  basis 
of  the  hypothesis  of  the  fifth  instruction.  Nor  can  we  find 
any  evidence  offered  with  a  view  to  a  recovery  upon  that  ba- 
sis. There  being  no  such  basis  in  the  proceedings  or  evidence, 
the  instruction  was  improper.  The  East  St.  L.  P.  &  P.  Co.  v. 
^^Vhtower,  92  111.  139. 
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For  the  t^iving  the  instructions  above  epeeified,  the  judg- 
ment will  be  reveiaed  and  ca.ise  remanded. 

Judgment  reversed. 


Pittsburgh,  Cixcinnati  &  St.  Louis  Ry.  Co. 

V. 

James  McGrath,  Adm'r. 

Instructtion — Fellow  servants.— Where  the  evidence  in  regard  to 
the  question  of  ne^hgence  was  conflicting*,  and  the  ground  stated  in  an  in- 
struction for  negativing  the  existence  of  the  relation  of  fellow  servants  wiis 
simply,  **  and  that  said  engineer  was  not  engaged  in  the  same  line  of  em- 
ployment as  the  deceased  in  the  service  of  the  said  defendant  company.  '* 
Held^  that  the  hypothesis  should  have  been  added  that  one  was  employed 
in  a  wholly  separate  and  disconnected  branch  of  the  business  of  the  de- 
fendant from  that  of  the  other;  or  that  there  were  no  relations  existing  be- 
tween them,  or  duties  devolving  upon  them,  of  such  character  as  to  brinar 
them  together  co-oporating  in  any  particular  work,  and  as  the  evidence  ad 
to  negligence  was  conflicting,  the  case  is  reversed  for  this  inaccuracy  in  the 
instruction. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
KiKK  Hawe3,  Judge,  presiding.     Opinion  Sled  June  25, 1884. 

This  action  was  brought  by  the  administrator  of  the  estate 
of  Thomas  Kell}',  deceased,  to  recover  damages  to  the  widow 
and  next  of  kin  of  deceased,  consequent  upon  the  death  of 
the  intestate,  which  was  caused,  as  it  is  alleged,  by  the  negli- 
gence of  one  of  the  employes  of  defendant. 

The  record  shows  that  the  deceased,  at  the  time  of  his  in- 
jury, was,  and  for  some  months  previously  had  been,  engaged 
in  the  service  of  defendant,  as  a  laborer  or  section  hand;  his 
work  generally  being  upon  the  tracks  of  defendant's  yard  in 
Chicago,  and  assisting  in  the  repairs  of  side  tracks  as  directed 
by  his  foreman.  During  the  same  time  one  Murphy  was  also 
engaged  in  the  service  of  the  defendant,  his  duties  being  those 
of  a  ^^  hostler,"  that  is,  to  take  the  engines  brought  into  the 
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yard  from  place  to  place,  and  provide  them  with  fuel  and 
water.  It  appears  that  October  30,  1879,  a  locomotive  was 
brought  into  this  yard  about  noon.  It  remained  standing  in 
one  place  upon  the  tracks  for  nearly  an  hour.  Kelly,  with  an- 
other section  hand,  had  been  assigued  to  the  work  of  cutting 
a  rail  with  a  cold  chisel,  some  fifty  or  sixty  feet  away  from  that 
locomotive,  so  standinij:  on  the  track,  and  was  down  upon  his 
knees  at  work  when  Murphy,  coming  back  from  his  dinner, 
got  onto  the  engine,  started  it  backward  toward  where  Kellj' 
was  at  work,  and  he,  seeming  wholly  unaware  of  its  ap- 
proach, was  struck  by  it  and  killed.  It  was  the  plaintiff's 
theory  of  the  affair  that  Murphy  started  and  moved  the  en- 
gine backward  without  giving  Kelly  and  his  co-laborer  any 
warning.  The  theory  of  the  defense  was  that  Murphy  rang 
the  bell  and  that  it  was  due  to  Kelly's  carelessness  that  he 
did  not  heed  it.  Upon  the  question  whether  the  bell  was 
rung,  the  evidence  was  conflicting.  The  defendant  also 
claimed  that  Murphy  and  Kelly  were  fellow  servants  in  the 
sense  which  would  preclude  a  recovery  against  the  common 
master  for  an  injury  to  one  by  the  negligence  of  the  other. 

At  the  instance  of  plaintiff's  counsel,  the  court  gave  to  the 
jury  the  following  instruction  as  purporting  to  cover  the  en- 
tire case: 

"The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  Thomas  Kelly,  tiie  deceased,  was  engaged  in  the 
employ  of  said  defendant  company  on  the  30th  day  of  October, 
A.  D.  1879,  upon  the  track  of  said  defendant  at  or  near  Curtis 
street,  in  Chicago,  in  Cook  county,  Illinois,  as  a  laborer  or 
track  repairer,  in  the  discharge  of  his  duty  as  such  laborer;  and  i 
farther  find  from  the  evidence  that  an  engine  of  said  defendant 
company  was  standing  on  the  track  whereon  said  deceased  was 
working,  and  at  a  short  distance  therefrom;  and  further  find 
rom  the  evidence  that  said  engine  was  started  and  moved 
on  said  track  toward  said  deceased,  without  any  notice  or 
warning  being  given  of  its  approach,  and  that  said  engine  was 
under  the  control  and  care  of  an  engineer  in  the  employ  of 
said  defendant  company,  and  that  said  etigiyieer  was  not  en- 
gaged in  the  saine  line  of  employ ment  as  the  deceased  in  the 
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servu^e  of  mid  defendant  company;  and  further  find  from  the 
evidence  that  said  engine,  when  bo  moved  on  said  track,  struck 
and  ran  over  said  deceased,  whereby  he  was  so  injured  and 
wounded  that  he  died  from  tlie  effects  tliereof;  and  if  the  jury 
further  find  from  the  evidence  that  said  deceased  was  guilty  of 
no  negligence  which  contributed  to  the  injury  complained  of, 
Hud  was  exercising  due  and  reasonable  care  and  diligence 
in  view  of  his  surroundings,  as  sliown  by  the  evidence,  to 
avoid  injury  from  trains  or  locomotives  upon  said  track;  and 
further  find  from  the  evidence  that  the  said  engineer  failed  to 
give  any  notice  or  warning  that  he  was  about  to  start  and  move 
said  engine  as  aforesaid  on  said  track,  and  that  by  reason  of  such 
failure  he  was  guilty  of  gross  negligence,  which  contributed  to 
and  caused  the  injury  complained  of;  and  that  said  plaintiff 
was  duly  appointed  administrator  of  the  estate  of  said  deceased 
by  the  Probate  Court  of  Cook  county,  Illinois,  and  that  deceased 
died  leaving  a  widow  and  child  surviving  him,  then  the  said 
defendant  company  is  liable  in  this  action,  and  you  should 
find  a  verdict  for  said  plaintiff,  and  may  assess  such  damages 
as  you  find  from  the  evidence  to  be  a  fair  and  just  compensa- 
tion to  such  widow  and  next  of  kin  for  the  pecuniary  injuries 
tiiey  have  sustained  resulting  from  such  death  of  said  de- 
ceased person."     (Given.) 

The  trial  resulted  in  a  verdict  and  judgment  against  the  de- 
fendant for  five  thousand  dollars. 

Messrs.  Willard  &  DRmos,  for  appellant;  that  whether 
two  employes  of  the  same  master  are  in  the  same  line  of  em- 
ployment is  a  question  of  law  and  fact,  and  not  a  question  of 
fact  alone,  cited  C.  &  N.  W.  Ry.  Co.  v.  Moranda,  93  111.  302; 
Same  v.  Same,  108  111.  576;  I.  &  St.  L.  Ry.  Co.  v.  Morgen- 
stern,  106  111.  216;  C.  i&  A.  R.  R.  Co.  v.  Murphy,  53  111.  336. 

Mr.  M.  J.  Dunne,  for  appellee;  as  to  who  are  fellow  servants, 
cited  P.  Ft.  W.  &  C.  Ry.  Co.  v.  Powers,  74  III.  341;  T.  W. 
&  W.  Ry.  Co.  V.  O'Conner,  77  111.  392;  C.  &  N.  W.  Ry.  Co. 
V.  Moranda,  93  111.  302;  C.  &  A.  R.  R  Co.  v.  Shannon,  43 
111.  338;  C.  &  N.  W.  ^y.  Co.  v.  Swett,45  111.  197;  Sch.  Nor- 
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way  V.  Jensen,  52  111.  373;  I.  C.  JR.  K.  Co.  v.  Welch,  52  II. 
183;  C.  &  N.  W.  Rj.  Co.  v.  Jackson,  55  111.  492;  C.  B.  & 
Q.  R  E.  Co.  V.  Gregory,  58  111.  272;  Ryan  v.  C.  &  N.  W. 
Ry.  Co.,  60  111.  171;  C.  &  N.  W.  Ry.  Co.  v.  Taylor,  69  III. 
461;  T.  W.  &  W.  Ry.  Co.  v.  Fredericks,  71  111.  294;  I.  &  St. 
L.  R.  R.  Co.  V.  Mor<j:en8tern,  106  111.  216;  C.  &  A.  R.  R  Co. 
V.  May,  108  111.  288. 

McAllister,  P.  J.  The  evidence  was  conflicting  upon  the 
question  of  negligence  on  the  part  of  the  engineer,  Murphy. 
It  was,  therefore,  indispensable  to  a  verdict  for  plaintiff,  which 
he  could  retain,  that  each  instruction  on  his  behalf  should  <;ive 
the  law  to  the  jury  with  accuracy,  and  especially  as  to  what 
circnmstances  would  fully  negative  the  existence  of  the  rela- 
tion of  fellow  servants  between  Murphy  and  the  deceased 
Kelly.  We  have  collected  the  cases  holding  to  the  necessity 
of  accuracy  of  each  instruction  in  such  cases,  in  Lake  Shore 
&  Michigan  Southern  Ry.  Co.  v.  Elson  (15  Bradwell,  80),  at 
this  term,  and  need  not  repeat  thera  here. 

The  first  instruction  for  plaintiff  purports  to  state  all  the 
elements  of  a  cause  of  action  and  what  is  requisite  to  a  re- 
covery. While  doing  so,  the  instruction  purports  to  direct 
the  jury  as  to  what  circumstances  would  be  sufficient  to  nega- 
tive the  existence  of  the  relation  of  fellow  servants  of  a  com- 
mon master  between  the  engineer,  Murphy,  and  Lhe  deceased, 
Kelly,  which  had  been  relied  on  by  defendant,  as  taking  the 
case  out  of  the  range  of  the  rule,  respondeat  superior.  The 
only  hypothesis  of  the  instruction  in  respect  to  that  relation 
was  this:  "and  that  said  ensrineer  was  not  enffasfed  in  the 
same  line  of  employment  as  the  deceased  in  the  service  of  the 
said  defendant  company." 

As  stated,  the  ground  for  finding  that  the  relation  of  fellow 
servants  between  those  persons  did  not  exist  in  the  sense  tiiat 
would  leave  the  common  master  liable  to  the  personal  repre- 
sentative of  the  one  for  the  negligence  of  the  other,  was  incom- 
plete. The  hypothesis  should  have  been  added  that  one  was 
employed  in  a  wholly  separate  and  disconnected  branch  of  the 
business  of  the  defendant  from  that  of  the  other;  or  that  there 
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were  no  relations  existinsj  between  them,  or  duties  devolving 
upon  them  of  such  character  as  to  bring  them  together,  co- 
operating in  any  particular  work.  Indianapolis  &  St.  L.  R.  R. 
Co.  V.  Morgenstern,  Adm'r,  106  111.  216;  Chicago  &  North 
W.  Ry.  Co.  V.  Moranda,  93  111.  302;  S.  C.  108  111.  676. 

The  ground  stated  in  the  instruction  for  negativing  the  ex- 
istence of  the  relation  in  question,  being  imperfect  and  short 
of  what  the  law  required,  it  was  misleading;  and  there  being 
a  conflict  of  testimonj'  upon  the  question  of  negligence,  we 
are  required,  by  the  established  rule  of  the  Supreme  Court,  to 
reverse  the  judgment  and  remand  the  cause. 

Reversed  and  remanded. 


William  C.  Dow 

V. 

Josephine  Blake, 

DELrVKRT    OF     D'«TRE98      WARRANT — LANDLORD    NOT      LTABLB      FOR 

TORTIOUS  lAKiNO. — The  delivery  of  a  disti'css  warrant  to  an  officer  or  per- 
son, with  directions  to  execute  it,  does  not  render  the  landlord  liable  lor  the 
unauthorized  and  unapproVvBd  acts  of  the  bailiff  or  his  assistants.  As  there 
is  no  proof  in  the  present  record,  either  of  a  mtification  by  the  landlord  or 
of  any  tortious  taking  of  plainiiif's  goods  by  the  bailiff  or  his  assistants,  de- 
fendant is  not  liable. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
William  H.  Barnum,  Judge,  presiding.  Opinion  filed  June 
25, 1884. 

Mr.  Robert  Hebvey,  for  appellant;  that  the  delivery  of  a 
distress  warrant  to  an  oflScer  with  directions  to  execute  it, 
does  not  render  the  landlord  liable  for  the  unauthorized  and 
unapproved  acts  of  the  bal'ff  and  his  assistants,  cited  Bu- 
chanan V.  Goeing,  3  Brad  well,  635;  Cooley  on  Torts,  468; 
Perrin  v.  Claflin,  11  Mo.  13;  Princeton  Bank  v.  Gibson,  20 
N.  J.  138;  Laively  v.  Fahnestock,  18  Md.  391;  Averill  v. 
Williams,  1  Denio,  501;  Clay  v.  Sandefar,  13  Mon.  334. 
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Wilson,  J.  This  was  an  action  of  trespass  brona:lit  by  *ip- 
pellee  against  appellant,  for  the  alleged  taking  and  carrying 
away  of  certain  articles  of  iiousehold  fnrniture  belonging  to 
apj)ellee.  There  was  a  jury  trial,  resulting  in  a  verdict  and 
judgement  for  appellee  for  $23.50. 

We  have  not  been  furnished  with  any  brief  on  the  part  of 
appellee,  but  upon  a  careful  reading  of  the  evidence  as  set 
forth  in  the  bill  of  exceptions,  it  is  manifest  the  finding  and 
judgment  were  unwarranted.  Appellee  occupied,  as  tenant 
of  appellant,  certain  rooms  in  a  house  on  North  Clark  street, 
which  she  hired  out  to  roomers.  RcQt  being  due  and  in  ar- 
rears, appellant  issued  his  distress  warrant  to  one  Balcome, 
who  went  to  the  premises,  served  his  warrant  upon  appellee, 
took  an  inventory  of  the  furniture  belonging  to  appellee,  and 
placed  one  O'Xeil  in  possession  of  the  same  as  custodian, 
subsequently  substituting  in  his  place  one  Kennedj',  who  re- 
mained in  possession  until  evening  of  the  same  day.  when, 
thinking  all  would  be  safe,  he  went  home,  locking  the  front 
door  and  taking  the  ke}'  with  him.  After  the  custodian  had 
left,  and  at  about  half  past  eight  or  nine  o'clock  the  same 
night,  appellee  removed  all  her  effects  out  of  tlie  house 
through  the  back  door  into  an  alley,  and  thence  into  another 
house.  She  subsequently  executed  her  promissory  note  to 
appellant  in  settlement  of  his  claim  for  rent,  which,  however, 
as  appears,  she  never  paid.  She  testified  tliat  just  before 
leaving  she  missed  certain  articles  from  her  rooms,  being  the 
goods  mentioned  in  the  declaration,  but  there  is  no  evidence 
that  they  were  taken  by  Balcome  or  by  either  of  the  custodi- 
ans, both  of  whom  swear  that  they  neither  touched  nor  re- 
moved any  tiling.  Whether  the  articles  were  taken  away  by 
roomers  or  were  lost  in  the  hurried  removal  in  the  night 
time,  or  how  otherwise,  is  wholly  conjectural.  At  the  time 
of  giving  her  note  to  appellant  for  the  rent,  appellee  made  no 
complaint  that  any  of  her  goods  were  missing,  and  the  first 
intimation  ap{)ellant  had  that  she  claimed  to  have  lost  any  was 
the  commencement  of  the  present  suit.  The  burden  of  proof 
was  upon  the  plaintiff  to  show  the  taking  of  the  goods  by  ap< 
pellant  or  by  his  authority  or  approbation.  This  the  proof 
clearly  failed  to  do. 
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But  it  it  had  been  shown  that  Balcome  or  either  of  the  cus- 
todians had  tortiouslj  taken  the  articles,  for  the  taking  of 
which  this  snit  is  brought,  it  does  not  follow  that  appellant 
would  have  been  liable  therefor.  The  delivery  of  a  distress 
warrant  to  an  officer  or  person  with  directions  to  execute  it, 
does  not  render  the  landlord  liable  for  the  unauthorized  and 
unapproved  acts  of  the  bailiff  or  his  assistants.  Becker  v.  Du- 
pree,  75  111.  167;  King  v.  Cook,  4  Brad  well,  525. 

In  Cooley  on  Torts  it  is  said  "Every  party  has  a  right  to 
assume  that  the  officer  will  proceed  to  execute  lawful  process 
in  a  lawful  manner,  and  if  instead  of  doing  so  the  officer  pro- 
ceeds illegally,  the  party  is  not  responsible  unless  he  has 
participated  in  or  advised  the  abuse."  Cooley  on  Torts,  468. 
Here  appellant  issued  his  distress  warrant  in  a  proper  case,  in 
due  form,  and  to  a  proper  person,  with  directions  to  distrain 
the  goods  of  his  tenant  to  satisfy  the  unpaid  rent,  and  he  irave 
uo  other  directions.  If  the  officer  or  his  assistants,  going 
outside  of  the  limits  of  tlieir  authority,  wrongfully  took  away 
any  of  the  plaintiff's  goods,  and  such  acts  have  not  been  sanc- 
tioned or  subsequently  ratified  by  appellant,  he  is  not  charge- 
able therefor.  But  there  is  no  proof  in  the  present  record 
either  of  a  ratification  or  of  any  taking. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Caleb  H.  Booth 

V. 

Josephine  C.  Smith. 


Chakcery. — A  complainant  must  recover,  if  at  all,  upon  the  case  made 
by  his  bill.  A  decree  which,  instead  of  attempting  to  apply  any  of  the 
remedies  given  by  law  in  cases  of  fraud,  transforms  what  the  bill  alleges 
and  the  court  finds  to  be  a  mere  representation,  into  a  contract  or  warranty, 
and  then  deci'ees  its  specific  perfoimance,  is  erroneous. 
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Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Henry  M.  Shepaud,  Judge,  presiding.  Opinion  filed  June 
25,  1884. 

This  was  a  suit  in  chancery,  brought  by  Josephine  C.  Smith 
against  the  Western  Indiana  Coal  Company,  Oliver  H.  Par- 
sons and  Caleb  H.  Booth.  The  bill  alleges  that  in  March  or 
April,  1883,  said  Parsons,  being  the  president  of  the  Western 
Indiana  Coal  Company,  a  corporation  organized  and  existing 
under  the  laws  of  this  State,  made  to  the  complainant's  hus- 
band and  agent  certain  representations  in  relation  to  said 
company  and  to  a  certain  coal  mine  which  said  company  then 
owned,  situated  at  Newport,  Indiana,  to  the  effect,  among 
other  things,  that  said  company  was  successfully  working  said 
mine  and  paying  its  current  expenses  out  of  the  proceeds  of 
the  coal  taken  therefrom;  that  the  product  of  the  mine  could 
readily  be  increased  to  fifty  tons  per  day,  when  the  mine  would 
pay  a  large  profit  to  its  operators;  that  the  coal  taken  there- 
from was  worth  twenty -five  cents  per  ton  more  than  any  coal 
mined  in  the  State  of  Illinois;  that  said  coal  could  be  mined 
and  placed  on  the  cars  at  the  mine  at  a  cost  of  not  to  exceed 
$1.27  per  ton;  also  that  there  had  then  been  invested  by  the 
stockholders  of  said  company,  in  the  mine  and  in  the  purchase 
of  the  property  which  said  company  had  in  its  possession,  4;he 
sum  of  $3,500,  and  that  the  value  of  the  property  belonging 
to  the  company  was  $20,000,  its  indebtedness  being  not  over 
$1,500. 

The  bill  further  ,'alleges  that,  relying  upon  and  believing 
said  representations,  the  complainant,  by  her  said  agent,  en- 
tered into  a  written  agreement  with  said  Parsons,  whereby 
she  agreed  to  purchase  of  him  392  shares  of  the  capital  stock 
of  said  corapanj',  and  to  pay  therefor  the  sum  of  $4,000,  of 
which  $50U  was  to  be  paid  to  said  Parsons  as  a  bonus,  and 
the  remaining  $3,500  to  tlie  company,  $1,500  to  be  used  to 
pay  the  existing  indebtedness  of  the  company,  and  $2,000  in 
the  business  of  the  company  as  it  should  be  required;  that 
said  representations  were  false  and  known  to  said  Parsons  to 
be  false  at  the  time  they  were  made,  the  fact  being  that  said 
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coal  was  worth  at  least  twenty-five  cents  per  ton  less  than 
Illinois  coal;  that  said  mine,  instead  of  paying  expenses,  was 
being  run  at  a  loss  of  $20  per  day,  and  had  never  paid  current 
expenses;  that  the  cost  of  mining  said  coal  and  placing  it  on 
the  cars  at  the  time,  instead  of  being  only  $1.27  per  ton,  was 
at  least  $1.88  per  ton;  that  instead  of  the  stockholders  having 
invested  $3,500  in  said  company,  they  had  invested  in  it  not 
more  than  $2,000,  and  that  the  assets  of  said  company  were 
worthless. 

It  is  further  alleged  that  by  reason  of  said  false  representa- 
tions the  complainant  was  deceived  and  defrauded  out  of  said 
sum  of  $4,000,  and  that  she  received  no  consideration  therefor, 
said  shares  of  stock  being  only  made  valuable  by  her  payment 
to  said  company;  that  although  by  the  terms  of  said  agree- 
ment said  Parsons  was  to  sell  to  her  said  shares  of  stock,  they 
were  held  by  one  J.  J.  Kelly  for  and  in  the  interest  of  said 
company  and  its  stockholders,  and  said  agreement  was  made 
for  and  in  the  interest  of  said  company  and  its  stockholders, 
except  as  to  the  $500  paid  to  said  Parsons  as  a  bonus;  that 
after  the  purchase  of  said  stock  by  the  complainant,  said  mine 
was  worked  nntil  May  15, 1883,  at  a  loss  of  $25  per  day,  since 
which  time  it  has  not  been  operated;  that  there  is  no  possi- 
bility of  its  being  worked  except  at  a  loss  which  will  eventu- 
ally make  the  company  insolvent;  that  the  company  has  al- 
ready lost  in  its  business  about  $1,000;  that  its  capital  stock 
consists  of  800  shares  of  the  par  value  of  $25  each,  of  which 
complainant  is  the  owner  of  391  shares  and  her  said  agent  of 
one  share;  that  the  treasurer  of  the  company  delivered  to 
said  Parsons,  its  president,  a  check  for  $534.11  to  be  deposited 
in  the  company's  hank  to  its  credit,  but  that  instead  of  so  de- 
positing it  he  delivered  to  defendant  Booth,  upon  a  pretended 
claim  against  the  company;  that  said  Booth,  who  appears  to 
be  the  holder  of  386  shares  of  the  stock  of  said  company, 
claims  to  be  a  creditor  of  said  company  in  the  sum  of  $2,000, 
and  has  brought  his  suit  against  said  company  in  the  Circuit 
Conrt  of  Cook  county  for  the  recovery  thereof;  that  said  claim 
ifi  wholly  without  any  legal  or  equitable  foundation,  but  that 
B  majority  of  the  board  of  directors  of  said  company  are 
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wrongfully  colluding  with  said  Booth  to  allow  a  judirment  to 
b(?  rendered  in  Booth's  tavor  for  the  amount  of  said  claim  with- 
out any  defense,  and  to  exliaust  all  the  existing  assets  of  the 
compan}'  in  its  payment;  that  the  complainant  is  willing  and 
offers  to  assign  to  the  company,  under  the  direction  of  the 
court,  all  the  said  shares  of  stock  issued  to  her. 

The  bill  prays  that  an  accounting  be  taken  in  the  premises, 
and  that  said  company  and  said  Parsons  be  decreed  to  pay  to 
the  complainant  the  sums  of  money  found  to  be  due  from 
them  respectively;  that  said  Booth  be  decreed  to  refund  said 
sum  of  $534:.ll  paid  him  by  said  Parsons;  that  a  receiver  be 
appointed,  and  said  Booth  be  enjoined  from  further  prosecu- 
tion of  his  suit,  and  the  officers  of  said  company  from  paying 
his  said  claim  or  from  interfering  with  the  assets  of  the  com- 
pany, and  also  a  general  prayer  for  relief. 

The  answer  denies  that  Parsons  made  the  representations 
alleged  in  the  bill,  or  that  the  complainant  was  induced  by 
such  representations  to  purchase  said  shares  of  stock,  and  al- 
leges that  her  agent  made  full  investiorations  of  the  facts  for 
himself  before  purchasing,  and  purchased  solely  upon  his  own 
personal  knowledge  and  judgment.  It  also  alleges,  among 
other  things,  that  said  mine  and  all  the  property  of  said  com- 
pany was  purchased  with  money  furnished  by  said  Booth, 
and  that  he  was  the  actual  owner  of  776  shares  of  its  capital 
stock,  and  that  said  Parsons,  acting  as  his  agent,  sold  to  com- 
plainant 392  shares  of  said  stock  for  $4,000,  with  the  under- 
standing that  $3,500  of  that  sum  should  be  loaned  to  the 
company  and  charged  to  it  on  its  books,  one  half  of  the  same 
to  be  credited  to  Booth  and  one  half  to  the  complainant,  the 
fact  being  that  the  complainant  was  really  to  pay  only  $1,750 
for  said  stock  and  to  loan  an  equal  amount  to  the  company, 
said  Booth  also  loaning  to  the  company  the  said  amount  re- 
ceived by  him  for  said  stock,  and  that  the  entries  were  made 
upon  the  books  of  the  company  in  accordance  with  that  agree- 
ment 

A  receiver  was  appointed  who  took  possession  of  the  assets 
of  the  company  and  converted  the  same  into  cash,  and  after 
paying  its  indebtedness,  reported  to  the  court  a  cash  balance 


First  District — ^March  Term,  1884.        95 

Booth  y.  Smith. 

in  liis  hands  of  $883.08.  On  the  final  heariitg  on  bill,  answer, 
replication  and  proofs,  the  court  fonnd  the  equities  of  the 
case  to  be  witli  the  complainant,  but  found  in  substance,  timt 
the  allegations  in  the  bill  of  fraudulent  representations  by 
said  Parsons  were  not  supported  by  the  proofs,  except  the 
representation  that  there  had  been  invested  by  the  stockhold- 
ers of  the  company  in  the  company's  mine  and  property  the 
sum  of  $3,500;  that  there  had  been  invested  in  said  mineand 
property  a  gross  sura  of  only  $3,024,  from  which  should  be 
deducted  the  sum  of  $714.70,  the  proceeds  already  derived 
from  the  mine,  leaving  a  deficiency  between  the  actual  amount 
invested  and  the  amount  represented  of  $1,190.70,  and  the 
court  thereupon  found  that  said  Booth  was  indebted  to  said 
company  in  said  sum  of  $1,190.70.  'J'he  decree  also  found 
that  said  sum  of  $574.11  had  been  wrongfully  paid  by  Par- 
sons to  Booth  and  that  Booth  was  indebted  to  the  company 
for  that  sum;  also,  that  upon  payment  by  said  Booth  to  said 
company  of  the  sums  above  mentioned,  his  proportion  of  the 
funds  of  the  company  as  the  owner  of  386  shares  of  its  capi- 
tal stock  would  be  $1,279.56,  leaving  a  balance  duo  the  com- 
pany from  him  over  and  above  his  proportion  of  the  assets  of 
the  company  of  $485.24.  It  was  accordingly  decreed  that 
said  company  be  dissolved  and  that  said  Booth  pay  said  com- 
pany said  sum  of  $485.24  within  twenty  days,  and  in  default 
of  such  payment,  that  execution  issue  therefor.  Also,  that 
the  assets  of  the  company  be  distributed  among  the  share- 
holders, exclusive  of  said  Booth,  according  to  the  number  of 
sliares  by  them  respectively  held,  and  that  said  Booth  pay  the 
costs  of  the  suit. 

From  this  decree  said  Booth  has  appealed  to  this  court 

Messrs.  McConnell  &  Eogees,  tor  appellants.^ 

Messrs.  Cbatty,  Abbott  &  Johnson,  for  appellee. 

Bailey,  J.  It  is  a  rule  so  familiar  as  to  need  no  illustration 
that  a  complainant  must  recover,  if  at  all,  upon  the  case  made 
by  his  bill.  Applying  that  rule,  we  are  unable  to  see  how  the 
decree  in  this  case  can  be  sustained. 


96  Appellate  CJourts  of  Illinois. 

Booth  y.  Smith. 

The  only  allegations  in  the  bill  npon  which  any  relief  as 
against  the  appellant  can  be  based,  are  1,  the  wrongful  pay- 
ment to  him  by  Parsons  of  $534.11  of  the  company's  money, 
and  2,  an  attempt  on  his  part  to  enforce  by  suit  an  unfounded 
and  unjust  claim  against  the  company  for  $2,000.  Various 
false  and  fraudulent  representations  are  charged  to  have  been 
made  by  Parsons,  the  president  of  the  Western  Indiana  Coal 
Company,  to  the  complainant's  agent,  but  it  is  nowhere 
charged  that  any  such  representations  were  made  by  the  a])- 
pellaut,  or  that  Parsons,  in  making  them,  acted  or  was  author- 
ized to  act  as  his  agent,  or  that  any  such  relations  existed  be- 
tween Parsons  and  the  appellant  as  would  make  the  appellant 
in  the  slightest  degree  responsible  for  Parsons'  acts.  The  de- 
cree, however,  after  finding  that  Parsons  represented  that  the 
stockholders  of  the  company  had  invested  $3,500  in  the  mine 
and  property  of  the  company,  and  that  such  representation 
was  false  to  the  extent  of  $1,190.70,  charged  the  appellant  with 
such  deficiency  and  required  him  to  make  it  good  to  the  com- 
pany. To  this  extent  the  decree  is  a  clear  departure  from  the 
case  made  by  the  bill. 

But  if  the  bill  had  been  so  framed  as  to  make'the  appellant 
responsible  for  Parsons'  fraudulent  representations,  it  is  ditti- 
cult  to  see  upon  what  principle  the  decree  could  be  sustained 
even  in  that  case.  If  the  complainant,  relying  upon  the  false 
and  fraudulent  representations  of  the  appellant  or  his  agent, 
was  induced  to  purchase  392  shares  in  the  capital  stock  of  the 
company,  she  would  doubtless  have  been  entitled,  on  discov- 
ering the  fraud,  to  rescind  the  contract  of  purchase  and  recover 
back  the  purchase  money,  or  perhaps  without  rescinding,  she 
might  have  maintained  her  action  at  law  against  the  appellant 
fur  the  fraud,  and  recovered  such  damages  as  she  may  have 
sustained  by  reason  thereof.  The  decree,  however,  instead  of 
attempting  to  apply  any  of  the  remedies  given  by  lawin  cases 
of  fraud,  transforms  what  the  bill  alleges  and  the  court  finds 
to  bo  a  mere  representation,  into  a  contract  or  warranty,  and 
then  decrees  its  specific  performance.  Tliis  seems  to  us  to  be 
a  species  of  relief  which,  under  tiie  pleadings  and  evidence  in 
this  case,  is  unwarranted. 
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We  are  unable,  as  the  pleadings  stand,  to  express  any  opin- 
ion as  to  the  merits  of  the  controversy  between  these  parties. 
Tile  Ciise  seems  to  have  been  tried  upon  a  theory  entirely  dif- 
ferent from  any  one  properly  arising  from  the  averments  of 
the  bill.  We  are  compelled,  therefore,  to  reverse  the  decree 
and  remand  the  cause  for  further  proceedings,  so  that  by  suit- 
able amendments  to  the  pleadings,  the  merits  of  the  contro- 
versy may  be  propprly  presented  on  another  hearing. 

Several  cross-errors  have  been  assigned  by  the  appellee, 
which  we  will  consider  briefly.  The  first  is,  that  the  court 
erred  in  refusing  to  enter  a  decree  against  the  appellant  for 
$3,500,  tlie  entire  amount  paid  by  the  appellee  for  said  share 
of  stock.  Without  pausing  to  discuss  the  evidence  bearing 
upon  this  question,  it  is  sufficient  to  say  that  no  case  for 
such  a  decree  is  made  by  the  bill.  There  is  no  claim  or  alle- 
gation in  tlie  bill  tliat  appellee  purchased  said  stock  from  ap- 
pellant, or  that  appellant  received  or  had  the  benefit  of  the 
money  paid  therefor,  or  that  he  was  in  any  way  responsible 
fur  the  representations  by  which  appellee  was  induced  to  make 
the  purchase.  So  far  as  the  bill  shows,  the  appellant  was  an 
entire  stranger  to  the  transaction.  Under  these  circumstances 
a  decree  against  him  for  the  purchase  money  would  have  been 
manifestly  erroneous. 

Again,  it  is  claimed  that  the  court  erred  in  its  decree  as 
to  the  amount  of  money  which  the  stockholders  had  invested 
in  the  company's  mine  and  property;  and  also  in  finding 
against  the  appellee  as  to  all  the  other  false  representations 
charged  in  the  bill.  The  questions  here  raised  are  questions 
of  fact  upon  which  the  evidence  is  conflicting,  and  upon 
which  we  prefer  to  express  no  opinion,  since  the  case  must  be 
heard  again  in  the  court  below.  Furthermore,  as  the  bill  is 
framed,  such  finding,  so  far  at  least  as  the  appellant  is  con- 
cerned, is  immaterial. 

The  remaining  cross-error  assigned,  viz.,  that  the  court 
erred  in  refusing  to  decree  the  repayment  by  Parsons  of  the 
$500  paid  tojiim  as  a  bonus,  necessarily  involves  a  consider- 
ation of  evidence  whicli,  as  wo  have  said,  Is  conflicting,  and 
upon  which  it  would  be  unwise  for  us  to  express  an  opinion. 

Vou   XV.    7 


78      02 


98  Appellate  Courts  of  Illinois. 

Ward  V.  City  of  Chicago. 

—  - -  M    ,  II 

For  the  errors  above  pointed  out,  the  decree  will  be  reversed 
and  the  cause  remanded. 

Decree  reversed. 


Mary  A.  Ward 

V. 
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1.  MOTfOXS  TO  INSTRUCT  TO  FIND  POK  DEFENDANT. — MotionS  to  ex- 
clude the  evidence  and  motions  to  instruct  the  jury  to  find  for  the  defendant 
are  in  the  nature  of  demurrers  to  the  evidence,  and  hence  admit  not  only  all 
that  the  evidence  proves  but  all  that  it  tends  to  prove. 

2.  When  any  evidence  to  prove  plaintiff's  case. — Where  there 
is  any  evidence  tending  to  prove  the  plaintiff's  cause  of  action,  and  upon 
which  the  jury  could  reasonably  find  in  favor  of  the  plaintiff,  it  is  the  duty 
of  the  court  to  leave  it  to  the  jury  to  determine  its  weififht  and  effect. 

Appeal  from  tlie  Superior  Court  of  Cook  county;  the  Hon. 
EoLLiN  S.  Williamson,  Judge,  presiding.  Opinion  filed  June 
25,  1884. 

Mr.  John  W.  Ela  and  Mr.  W.  R.  Manlove,  for  appellant; 
that  it  was  error  for  the  court  to  take  the  question  of  negli- 
gence from  the  jury,  cited  Wabash  R.  E.  Co.  v.  Elliott,  98  111. 
481;  Bateman  v.  Ruth,  3  Daly  (N.  Y.),  378;  Penn.  R.  R.  Co. 
V.  McTiche,  46  Penn.  321;  Bigelow  v.  Rutland,  4  Cush.  247; 
Williams  v.  Town  of  Clinton,  28  Conn.  264;  Maloy  v.  K  Y. 
Cent.  R.  R.  Co.,  58  Barb.  183. 

Mr.  Julius  S.  Grinnkll,  for  appellee;  that  it  must  first  ap- 
pear in  proof  that  plaintiff  was  exercising  due  care  before  any 
recovery  can  be  had,  cited  Kepperly  v.  Ramsden,  83  111.  354; 
I.  &  St.  L.  R.  R.  Co. V.Evans,  88  111.  63;  Kewanee  v.  Depew, 
80  111.  119;  Quincy  v.  Barker,  81  III.  300;    Lovinguth  v. 

Bloomington,  71  III.  238. 

« 

Bailey,  J.  This  was  an  action  on  the  case  brought  by 
Mary  A.  Ward  against  the  city  of  Chicago,  to  recover  dam- 
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ages  for  a  personal  injury  caused,  as  is  alleged,  by  the  negli- 
gence of  the  city.  At  the  time  of  the  injury,  West  Jackson 
street  was  being  macadamized,  and  at  the  place  where  it  was 
crossed  by  Throop  street  it  was  then,  and  for  a  considerable 
time  had  been,  in  an  unfinished  condition.  .  The  evidence 
tends  to  show  that  at  that  place  the  surface  of  West  Jackson 
street  between  the  curb-stones  was  covered  with  small  broken 
rock;  that* the  ditch  or  gutter  next  to  the  curb-stone  was  about 
two  or^two  and  one  half  feet  in  depth;  that  there  was  no 
bridge  or  apron  from  the  curb-stone  across  the  gutter^  but  that 
a  plank  or  scantling  was  lying  on  the  surface  of  the  street  on 
the  other  side  of  the  gutter,  about  two  or  two  and  one  half  feet 
from  the  curb-stone;  that  there  was  no  light  at  or  near  the 
place  and  no  barricade  to  prevent  people  from  crossing  at  that 
point;  that  on  the  evening  of  October  11,  1880,  at  half  past 
BIX  o'clock  or  later,  it  being  then  nearly  or  quite  dark,  the 
plaintiff,  while  on  her  way  home  from  the  place  of  business, 
was  walking  south  on  the  east  side  of  Throop  street,  and  on 
reaching  West  Jackson  street,  attempted  to  step  from  the 
curb-stone  across  the  gutter  to  said  plank  or  scantling,  and  in 
doing  so,  fell  and  struck  upon  a  pile  of  stones  lying  near 
and  severely  sprained  Jier  wrist.  The  evidence  also  tended  to 
show  that  at  the  time  of  the  injury  she  was  in  the  exercise  of 
reasonable  and  ordinary  care. 

At  the  close  of  the  plaintiff's  evidence,  the  court,  on  motion 
of  the  defendant,  instructed  the  jury  that  there  was  no  evi- 
dence proving  or  tending  to  prove  the  material  allegations  of 
the  plaintiff's  declaration,  and  directed  them  to  find  a  verdict 
of  not  guilty.  The  jury  thereupon  gave  their  verdict  in  ac- 
cordance with  said  instruction,  and  the  court,  after  overruling 
the  plaintiff's  motion  for  a  new  trial,  gave  judgment  in  favor 
of  the  defendant  for  costs.  From  this  judgment  the  plaintiff 
has  appealed  to  this  court. 

Motions  to  exclude  the  evidence  and  motions  to  instruct  the 
jury  to  find  for  the  defendant,  are  in  the  nature  of  demurrers 
to  the  evidence,  and  hence  they  admit  not  only  all  that  the 
evidence  proves,  but  all  that  it  tends  to  prove.  Where,  there- 
fore, there  is  any  evidence  tending  to  prove  the  plaintiff's 
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cause  of  action,  and  upon  which  the  jury  conld  reasonably 
iind  in  favor  of  the  phiintifF,  it  is  the  dnty  of  tlie  court  to  leave 
it  to  the  jury  to  determine  its  weight  and  effect:  Frazer  v. 
Howe  et  al.  106  111.  563. 

We  think  it  clear  that  the  evidence  tended  to  charge  the 
defendant  with  negligence  contributing  to  tiie  injury  com- 
plained of,  and  also  to  show  that  the  plaintiff  was  in  the  exer- 
cise of  ordinary  care.  It  should  then  have  been  sul^mitted  to 
the  jury. 

It  is  no  answer  to  say  that  certain  portions  of  the  evidence 
are  susceptible  of  inferences  unfavorable  to  the  plaintiff.  If 
so,  it  was  for  the  jury  to  draw  such  inferences  and  not  for  the 
court.  It  was  not  within  the  province  of  the  judge,  on  a  mo- 
tion to  instruct  for  the  defendant,  to  weigh  the  evidence  and 
ascertain  where  the  preponderance  was.  If  upon  any  reasona- 
ble construction,  it  tended  to  prove  the  cause  of  action,  that 
construction  was  the  one  he  was  bound  to  adopt. 

Fur  the  error  in  the  instruction  the  judgment  will  be  re- 
versed and  the  cause  remanded. 

Judgment  reversed. 
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Chicago  &  Northwestern  Railway  Co. 

V. 

Elsa  Bannerman. 


1.  Common  CARRtEn— Ticket  evidence  of  nionT  to  travel —Bc^- 
tween  the  cc^nductor  and  a  passenger,  as  to  the  right  of  the  latter  to  travel, 
the  ticket  purchased  roust  be  conclusive  evidence,  and  the  passenger 
must  produce  it  when  called  upon,  as  evidence  of  his  right  to  the  seat  he 
claims. 

2.  Same.— Where  nppellee^s  husband  bought  a  non-transferable  1,000 
mile  ticket  and  told  the  agent  to  issue  it  to  **  E.  Bannerman/^  and  the 
agent  thinking  it  was  intended  for  a  man,  inserted  '*  Mr/*  before  the  name, 
and  the  ticket  was  presented  by  the  husband  to  pay  his  wife's  fare,  he 
stating  at  the  time  to  the  conductor  that  it  was  bought  for  his  wife,  Elsa 
Bannerman,  and  the  conductor  refused  to  ret^eive  such  ticket  in  payment  of 
the  wife's  fare,  and  upon  a  refusal  to  pay  her  fare,  put  her  off  at  the  next 
station,  using  no  unnecessary  force.  Held,  that  appellee  could  not  recover 
damages  from  the  railroad  company  for  such  ejcpulsioni 
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Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Sidney  Smith,  Judge,  presiding.  Opinion  filed  June  25, 
1884. 

Mr.  B.  C.  Cook,  for  appellant;  cited  C.  B.  &  Q.  R  R.  Co. 
V.  Griffin,  68  III.  604;  Frederick  v.  M.  H.  &  O.  K  R  Co.,  37 
Mich.  346;  H.  &  T.  C.  R  R  Co.  v.  Ford,  2  Am.  &  Eng.  R 
R.  Cas.  514;  53  Tex.  364;  Thompson  on  Carriers,  338;  Pull- 
man Car  Co.  V.  Eeed,  75  111.  130;  Johnson  v.  Concord  R.  R. 
Co.,  46  N.  H.  213;  Borie  v.  Hudson  R  R  Co.,  61  Borle,  611; 
Deetretch  v.  Penn.  R  R  Co.,  71  Penn.  State,  482;  Wakefield 
V.  S.  B.  R  R  Co.,  117  Mass.  544. 

Mr.  Eli  B.  Felsenthal,  for  appellee. 

Wilson,  J.  This  was  case,  brought  by  appellee  against  the 
Chicago  and  Northwestern  Railway  Company,  to  recover 
damages  for  expelling  her  from  appellant's  train  of  cars. 
There  was  a  jury  trial,  resulting  in  a  verdict  for  the  plaintiff 
for  $500,  of  which  the  plaintiff  remitted  $250,  and  had  judg- 
ment for  the  balance. 

There  is  no  material  "dispute  as  to  the  facts.  Appellee,  in 
company  with]^her  husband,  Daniel  Bannerman,  took  the  train 
at  Evanston  for  Crystal  Falls,  Michigan.  Bannerman  ten- 
dered to  the  conductor  a  special  1,000  mile  commutation  ticket, 
out  of  which  to  take  appellee's  fare.  The  ticket  on  its  face 
purported  to  be  issued  to  "Mr.  E.  Bannerman."  The  con- 
ductor told  him  it  was  not  a  lady's  ticket,  and  that  under  his 
instructions  he  could  not  receive  it  in  payment  of  appellee's 
fare;  that  she  would  have  to  pay  her  fare  or  leave  the  train. 
He  offered  to  give  her  a  receipt  for  the  money,  saying,  if  it 
was  not  all  right,  the  money  would  be  refunded  at  the  office. 
She  desired  her  husband  to  pay  her  fare,  which  he  declined  to 
do,  and  neither  appellee  nor  her  Imsband  paying  her  fare,  nor 
offering  to  pay,  she  was  put  off  the  train  at  Waukegan,  a  reg- 
ular station  on  defendant's  road.  No  more  force  was  used  in 
expelling  her  than  was  necessary,  and  it  is  not  claimed  that 
she  received  any  physical  injury  in  consequence  of  her  ex- 
pulsion. 
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Attached  to  and  constituting  a  part  of  the  ticket,  was  n 
printed  agreement  (except  the  name  of  the  person  to  whom  it 
was  issued,  which  was  written),  by  the  terms  of  which  it  was 
stipulated  in  substance  that  the  company  would  carry  tiie 
passenger  at  a  reduced  rate,  in  considej'ation  of  the  purchase 
by  the  latter  of  a  non-transferable  ^1,000  mile  ticket,  such 
ticket  not  to  be  good  unless  signed  in  ink  by  the  person  to 
whom  it  was  issued.  It  appeared  from  the  evidence  that  tlie 
ticket  in  question  was  purchased  by  appellee's  husband,  but 
not  in  her  presence;  that  at  the  time  he  purchased  the  same, 
he  did  not  disclose  to  the  company's  agent  of  whom  he 
bought  it  that  it  was  for  a  lady,  but  when  asked  by  the  agent 
to  whom  it  was  to  be  issued,  he  only  replied,  "E.  Banner- 
man,"  and  the  ticket  was  thereupon  filled  up  with  the  name, 
"  Mr.  E.  Bannerman."  The  agent  was  not  informed,  nor  had 
he  any  knowledge  that  the  ticket  was  intended  for  a  woman; 
neither  had  the  conductor  any  knowledge  or  information  on 
that  subject  other  than  what  appeared  on  the  face  of  the 
ticket,  except  that  he  was  told  by  appellee's  husband  at  the 
time  it  was  offered  to  the  conductor,  that  it  was  bought  for 
her.  It  was  unsigned  when  presented,  but  appellee  testified 
that  she  offered  tg  then  sign  it. 

Tlie  defendant  requested  the  court  to  instruct  the  jury  in 
substance  that  if  at  the  time  when  the  conductor  asked  the 
plaintiff  for  her  fare,  she,  or  some  one  acting  for  her,  presented 
to  him  the  1,000  mile  ticket  introduced  in  evidence,  and  the 
conductor  inforjned  her  that  he  could  not  take  her  fare  out  of 
such  ticket,  and  that  she  would  have  to  present  a  different 
ticket  or  pay  her  cash  fare  or  leave  the  train,  and  that  she  or 
the  person  acting  for  her  refused  to  ]>ay  any  fare  whatever  un- 
less the  fare  should  be  taken  out  of  such  1,000  mile  ticket,  and 
that  the  conductor  declined  to  take  her  fare  outof  snch  ticket, 
he  had  a  right  to  expel  her  from  the  train,  using  no  unneces- 
sary force.  The  court  refused  to  so  instruct  and  the  defend- 
ant excepted. 

The  contract  arising  on  a  ticket  like  that  under  considera- 
tion is  one  which  persons  may  lawfully  enter  into,  and  when 
made  with  a  full  knowledge  of  its  conditions  as  expressed  up- 
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on  its  face,  ir  valid  and  binding  upon  the  parties  thereto. 
Gommntation  tickets  of  this  nature  have  come  into  very  gen- 
eral nse,  and  are  found  to  be  of  much  practical  beneiit  as  well 
as  convenience  to  commercial  and  other  travelers  by  railwa3\ 
They  are  based  upon  sufficient  reciprocal  considerations,  the 
railroad  companies  agreeing  to  carry  at  reduced  rates,  and  the 
purchaser  agreeing  that  the  ticket  is  not  to  be  used  by  any 
one  but  himself,  and  fnrther,  that  he  will  sign  his  name  to  the 
contract  in  ink  before  presenting  it  for  passage,  and  will  iden- 
tify himself  by  his  signature  wiienever  so  reqnired  by  the  con- 
ductor. These  conditions  are  reasonable  and  just,  both  to  the 
companies  and  to  the  traveling  public. 

Both  appellee  and  her  husband  testified  that  they  knew  all 
the  terms  and  conditions  of  the  ticket  at  the  time  of  present- 
ing it  to  the  conductor.  There  was  nothing  on  its  face  to  in- 
dicate that  it  was  for  a  woman;  on  the  contrary  it  affirma- 
tively appeared  to  be  a  ticket  for  a  man.  The  name  was  not 
simply  E.  Bannerman,  bnt  Mr.  £.  Bannerman,  and  the  word 
"Mr."  indicated  onlv  a  man.  The  conductor  was  therefore 
justified  in  assuming  tliat  appellee  was  not  the  person  desig- 
nated in  the  ticket. 

Nor  was  he  required  to  take  the  testimony  of  appellee's 
husband  that  the  ticket  was  purchased  for  his  wife.  As  was 
said  in  Frederick  v.  M.  H.  &  O.  R.  R.  Co.,  37  Mich.  342, 
''  How  then  is  the  conductor  to  ascertain  the  contract  entered 
into  between  the  passenger  and  the  railroad  company,  where 
a  ticket  is  purchased  and  presented  to  him?  Practically 
there  are  bat  two  ways:  one,  the  evidence  afforded  by  the 
ticket;  the  other,  the  statement  of  the  passenger,  contradicted 
by  the  ticket.  Which  should  govern  J  *  *  *  There  is 
but  one  rule  which  can  safely  be  tolerated  with  any  decent 
regard  to  the  rights  of  railroad  companies  and  passengers 
generally.  Between  the  conductor  and  passenger,  as  to  the 
right  of  the  latter  to  travel,  the  ticket  purchased  must  be 
conclusive  evidence,  and  he  must  produce  it  when  called 
upon,  as  evidence  of  his  right  to  the  seat  he  claims,"  and  see 
numerous  cases  there  cited. 

In  C.  B.  «fe  Q.  R.    R.  Co.   v.  Griffin,  68  111.  504,   the  Su- 
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preme  Court  said  :  "  The  evidence  tends  to  prove  the  mis- 
take occurred  at  Mendota  through  the  inadvertence  of  the 
ticket  ai^ent  in  giving  out  the  wrong  ticket;  if  80,  the  con- 
ductor was  right  in  demanding  fare  a  second  time.  He  wha 
not  bound  to  rely  upon  the  statements  of  appellee  that  he  had 
paid  his  fare  to  the  station  to  which  he  had  been  carried.  It 
-was  the  dutj  of  appellee  to  paj  the  fare  demanded,  and  if  the 
company  refused  to  make  reparation  for  the  indignity  to 
which  he  had  been  exposed  in  being  compelled  .to  repay  his 
fare,  he  could  maintain  an  appropriate  action.  The  conduct- 
or must  necessarily  have  the  supervision  and  control  of  the 
train,  otherwise  there  would  be  no  protection  to  the  lives  and 
comfort  of  travelers."  See,  also,  Pullman  Car  Company  v. 
Keed,  75  111.  125. 

In  Yorkton  v.  M.  L.  &  W.  Ky.  Co.,  54  Wis.  234,  where  a 
passenger  failed  to  procure  a  stop-over  ticket,  through  the 
fault  of  the  conductor,  and  was  expelled  from  the  train  by 
another  conductor  upon  refusal  to  pay  fare,  it  was  held  that 
no  action  would  lie  against  the  coaipany  for  such  expulsion. 
And  see  also  cases  cited  in  Thompson  on  Carriers  of  Passen- 
gers, 338. 

In  the  recent  case  of  Pennsylvania  R.  R  Co.  v.  Connell, 
reported  in  Legal  News  of  June  14,  1884,  the  Supreme 
Court,  reversing  the  judgment  of  this  court,  hold  (if  we  do 
not  misapprehend  the  scope  of  the  decision),  that  even  where 
a  passenger  presents  to  the  conductor  a  ticket  which  has  been 
duly  issued  to  him  by  the  company's  authorized  agent,  upon 
the  payment  of  full  fare,  and  which  entitles.him  to  be  carried 
over  the  company's  road,  it  is  the  duty  of  such  passenger, 
when  notified  by  the  conductor  that  he  will  not  receive  the 
ticket,  to  pay  his  fare  under  protest,  or  leave  the  train  with- 
out compelling  the  conductor  to  resort  to  force  to  expel  hinu 
and  that  he  can  not  recover  for  the  force,  which,  by  his  resist- 
ance, it  became  necessary  for  the  conductor  to  resort  to,  in 
order  to  expel  him.  In  that  case  the  passenger  had  bought 
a  through  ticket  from  Omaha  to  New  York,  over  various  con- 
necting lines,  including  the  Baltimoi*e  and  Ohio  and  the 
Pennsylvania  companies.     On  reaching  Philadelphia  he  took 
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the  cars  of  the  Penn.  R.  R.  Co.  for  New  York.  The  con- 
ductor declined  to  receive  his  ticket,  informinnr  him  that  bv 
reasoD  of  some  difficulty  between  the  Pennsylvania  company 
and  the  Baltimore  and  Ohio,  his  orders  were  to  no  lon<;er 
lionor  tickets  readinof  via  the  latter  road.  It  appears  tliat 
Connell  purchased  the  ticket  at  Omaha  from  a  person  anthor- 
ized  to  sell  tickets  via  the  Baltimore  and  Ohio  «nd  the  Penn- 
sylvania roads;  that  he  p:.i  1  full  faro  therefor,  and  that  at  the 
time  of  purchasing  the  ticket  and  presenting  the  same  to  the 
conductor,  he  had  no  knowledge  of  any  change  in  the  rela- 
tions existing  between  the  two  companies.  Refusing  the 
conductor's  demand  to  pay  fare,  he  was  put  off  the  train  by 
force,  receiving,  in  consequence  of  his  resistance,  serious 
physical  injuries,  for  which  he  brought  suit. 

The  Supreme  Court  held  that  he  was  not  entitled  to  recover 
damages  for  the  force  which  produced  his  injuries.     Craig,  J., 
in  delivering  the  opinion  of  the  court  said:   ''Conceding  that 
appellee,  bj^  virtue  of  his  ticket,  was  entitled  to  be  carried  ovtr 
appellant's   road,  the  question  presented  is  whether  he  can  re- 
cover damages  for  being  forcibly  expelled  from  the  train,  or 
-was  it  his  duty  when  notified  by  the  conductor  that  he  would 
not  receive  the  ticket,  to  pay  his  fare  under  protest  or  leave 
the  train, and  hold  the  company  responsible  for  the  expulsion, 
without  compelling  the  conductor  to  resort  to  force.     Had  aj)- 
pellee  paid  the  fare  demanded,  he  could  have  sued  the  com- 
pan}'  and  recovered  for  a  breach  of  the  contract.     Had  lie  left 
the  train  when  the  conductor  refused  to  receive  the  ticket  and 
ordered  him  to  leave,  he  might  have  sued  and  recovered  for 
all  damasres  sustained  in  consequence  of  the  act  of  the  con- 
ductor expelling  him  from  the  train;  but  can  he  recover  for  the 
force  used  by  the  conductor  which  he  by  his  own  act  induced 
the  conductor  to  resort  to  in  order  to  put  him  off  the  train?" 
While  the  writer  of  this  opinion  finds  it  difficult  to  yield  his 
assent  to  the  doctrine  of  the  Connell  case,  it  must  nevertheless 
be  accepted  as  of  binding  authority,  coming  as  it  does   from 
the  court  of  last  resort. 

In  the  light  of  the  foregoing  and  other  cases  of  like  import, 
we  are  of  opinion  that  the  defendant's   refused  instruction 
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was  substantially  correct  and  should  have  been  giv^en,  and  we 
are  fnrtlier  of  opinion  that  under  the  facts  shown,  appellee  was 
not  entitled  to  recover.  It  was  the  duty  of  her  husband  when 
purchasing  the  ticket,  if  it  was  intended  to  be  used  by  his  wife, 
to  have  so  informed  the  agent  of  whom  he  bought  it.  Com- 
mon fairness  to  the  company's  conductors,  who  are  placed,  as 
it  were,  between  two  fires,  required  this  to  be  done. 

The  judgment  must  be  reversed  and  the  cause  remanded  for 

a  new  trial. 

Keversed  and  remanded. 
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George  L.  Collins  et  al. 

V. 

Frank  E.  Crocker. 

Evidence — Whew  the  subject-matter  of  inqairy  was  aA  to  the  time 
when  a  pen  and  ink  line  was  drawn  through  the  printed  words  '*  it  not  paid 
at  maturity''  in  a  certain  note,  and  two  witnesses  were  allowed  to  give 
their  opinion  as  to  the  time  the  line  had  been  dr.iwn,  and  the  ground  for 
permitting  them  to  testify  as  experts  was  that  they  hivd  been  in  the  bank- 
ing business  fifteen  years,  had  handled  commercial  notes,  and  had  investi- 
gated the  handwriting  of  different  parties.  Held,  that  their  evidence  was 
inadmissible.    It  was  not  a  question  for  expert  testimony. 

Appeal  from  the  Circuit  Court  of  Champaign  county;  the 
Hon.  C.  *B.  Smith,  Judge,  presiding.  Opinion  filed  May 
22,  1884. 

Mr.  Wm.  a.  Day,  for  appellants;  as  to  expert  testimony 
in  proof  of  handwriting,  cited  Jewett  v.  Draper,  6  Allen, 
434;  Ellingwood  v.  Bragg,  62  K  H.  490;  Goldstein  v. 
Black,  60  Cal.  462;  Turner  v.  Hand,  3  Wall.  115;  Whit- 
aker  v.  Parker,  41  la.  685;  Cowan  v.  Beall,  1  McArthur,  221; 
Sackett  v.  Spencer,  29  Barb.  180;  Whitney  v.  Boston,  98 
Mass.  408;  Kernin  v.  Hill,  37  111.  209;  Brobston  v.  CaLill, 
64  III.  356. 
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Mr.  Thoma.8  J.  Smith,  for  appellee;  cited  Pate  v.  People,  3 
Gilm.  644;  Slate  v.  Ward,  39  Vt.  225;  Reese  v.  Reese,  90 
Perm.  89;  Oole  v.  Clark,  3  Wis.  323;  Goodyear  v.  Vosburgli, 
63  Barb.  154;  People  v.  Hewit,  2  Parker  (N.  Y.),  20;  Withee 
V.  Rovve,  45  Me.  571;  Dubois  v.  Baker,  40  Barb.  556;  Wood- 
man V.  Dana,  52  Me.  9;  Foster  v.  Jenkins,  30  Ga.  476;  Linn 
V.  Sigsbee,  67  111.  75. 

Davis,  J.  This  was  an  action  of  assumpsit  brought  by 
appellee  to  recover  the  amount  of  a  promissory  note  claimed 
to  have  been  executed  to  him  by  appellants. 

The  note  sued  on,  and  as  it  appeared  when  offered  in  evi- 
dence by  appellee,  is  as  follows: 

"  Dollars,  400. 

"  Champaign,  III.,  January  14th,  1882. 

"  On  or  before  the  first  of  February,  1883,  for  value  received 
we,  or  either  of  us,  promise  to  pay  to  the  order  of  F.  E. 
Crocker,  four  hundred  dollars  at  the  First  National  Bank  of 
Champaign,  with  eight  per  cent,  interest  per  annum  from 
date  until  paid,  if  istn  jjtski  at  marSfity. 

"  (Signed)        G.  L.  Collins, 

"  Thomas  Barker." 

Pleas  of  the  general  issue  and  non  est  /actum  sworn  to 
were  interposed  by  appellants. 

A  printed  blank  note  was  used  by  the  parties  in  this  case, 
and  the  words  in  the  body  of  the  note,  *'  if  not  paid  at  ma- 
turity "  formed  a  part  of  the  printed  blank,  and  thnough  these 
printed  words,  at  some  period  of  time,  a  single  line  or  scratch 
had  been  drawn,  with  pen  and  ink  as  shown  above,  so  as  to 
strike  out  such  words. 

The  effect  of  striking  out  these  words,  was  to  make  the 
principal  sum  of  four  hundred  dollars  draw  interest  from 
January  14,  1882,  the  date  of  the  note,  without  reference  to 
the  time  of  payment,  while  if  those  words  remained  iii  the 
note  as  printed,  no  interest  could  be  recovered  if  the  princi- 
pal was  paid  at  maturity. 

Under  the  issues  raised  by  the  pleas,  it  became  very  impor- 
tant to  determine  when  the  printed  words  "if  not  paid  at  ma- 
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tiirity  "  were  stricken  out;  if  stricken  ont  after  the  execution 
of  the  note  and  without  the  consent  of  appellants,  the  altera- 
tion was  material  and  sufficient  to  avoid  the  note. 

It  was  not  claimed  by  appellants  that  the  note  in  suit  waa 
not  signed  by  them,  but  they  contended,  and  so  testified  as 
witnesses  on  the  trial,  that  the  words  "  if  not  paid  at  maturity  " 
were  in  the  note  when  they  signed  and  delivered  it  to  appellee, 
and  at  that  time  there  was  no  ink  line  drawn  through  them^ 
nor  were  those  words  stricken  or  scratched  out,  nor  did  ap- 
)>el]ant8  ever  consent  or  assent  to  their  being  stricken  out. 
On  the  other  hand  appellee  testified  with  equal  directness  and 
as  positively,  that  the  note  was  the  same  when  he  testified  as 
it  was  when  it  was  delivered  to  him  by  appellants,  and  reads 
exactiv  the  same  as  it  did  then,  and  that  the  ink  line  drawn 
through  the  words  "  if  not  paid  at  maturity' "  was  there  when 
the  note  was  delivered  to  him. 

In  addition  to  the  testimony  of  the  three  parties  who  had 
actual  knowledge  of  the  condition  of  the  note  when  it  was 
delivered,  the  court  below  permitted  two  witnesses  to  be 
sworn  for  appellee  and  to  testify  to  the  jury,  as  experts, 
against  the  objections  of  appellants  repeatedly  urged  at  every 
proper  opportunity. 

One  of  them,  George  W.  Curtis,  testified  he  had  been  in 
the  banking  business  fifteen  years  and  was  now  in  the  First 
National  Bank  of  Urbana,  and  it  had  been  a  part  of  his 
business  to  handle  commercial  paper  and  study  genuineness 
of  notes.  He  had  investisrated  notes  and  the  handwriting 
of  dififeretjt  parties,  and  liad  used  a  magnifying  glass  to  test 
handwriting  and  had  found  a  magnifying  glass  tiie  best  test. 
He  had  examined  with  a  magnifying  glass  the  writing  and 
scratch  in  the  note  in  suit,  at  the  request  of  appellee's 
counsel,  about  a  week  before  the  trial,  and  in  his  opinion, 
the  entire  written  portion  is  in  the  same  liandwritiug 
•excepting  the  one  scratch  through  the  words  **  if  not  paid  at 
maturity.''  The  signature  of  G.  L.  Collins  and  the  scratch 
are  in  the  satne  ink  and  made  at  the  same  time  and  by  the 
Rame  pen  and  by  the  same  person.  In  his  opinion  the  same 
person   wlio  wrote   ^'  G.  L   Collins  "  to  the  note,   made  the 
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scratchy  and  it  was  done  at  the  same  time  the  name  was  writ- 
ten. 

He  admitted  on  cross-examination  he  was  not  an  exjiert 
in  penmanship  or  handwriting  and  made  no  pretensions  to 
being  an  expert. 

The  other  witness,  S.  T.  Base}',  testified  against  similar  ob- 
jections of  appellants,  that  he  had  been  in  the  banking  busi- 
ness fifteen  years,  had  handled  a  considerable  number  of 
notes  and  had  experience  with  handwriting,  and  in  his  opinion 
the  stroke  through  the  words  in  the  note  "  if  not  paid  at  ma- 
turity "  was  made  at  the  same  time  and  with  the  same  ink  as 
the  body  of  the  note  was  written.  In  his  opinion  the  game 
hand  that  wrote  the  name*'G.  L.  Collins"  wrote  the  ink 
line  through  the  words  "  if  not  paid  at  maturity." 

On  cross-examination  he  testified  he  made  up  his  opinion 
that  the  scratch  through  tliose  words  was  made  at  tlie  time 
the  body  of  the  note  was  written  from  the  way  those  notes 
are  usually  drawn  and  from  the  appearance  of  the  note,  and 
acknowledged  he  was  not  an  expert  in  handwriting  and  tliat 
the  scratch ^nay  have  been  made  a  year  after  the  note  was 
drawn  up  and  he  not  able  to  detect  it;  and  there  was  some 
guess  work  in  his  opinion. 

The  jury  found  a  verdict  for  appellee  for  four  hundred  and 
fifty-six  dollars  and  for  that  amount  a  judgment  was  rendered 
by  the  court,  and  to  reverse  this  judgment  appellants  brought 
this  appeal. 

The  principal  point  raised  by  the  numerous  errors  as- 
signed is  that  the  court  erred  in  admitting  the  testimony  of 
the  witnesses  Curtis  and  JBusey. 

We  will  confine  our  attention  to  this  question,  for  if  their 
testimony  is  held  inadmissible  the  judgment  must  necessarily 
be  reversed. 

The  testimony  objected  to  is  nothing  more  or  less  than  an 
expression  of  the  opinion  of  the  witnesses  as  to  when  a  single 
line  or  scratch  wa^  drawn  with  pen  and  ink  through  five 
simple  printed  words.  As  a  rule,  the  opinions  of  witnesses 
are  inadmissible  as  evidence.  "Witnesses  are  to  testify  to 
facts,  and  the  jury  are  to  draw  the  inferences  and  form  the 
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opinions  which  are  to  govern  the  case.  City  of  Chicago  v. 
JSIcGiven,  78  111.  349. 

But  it  is  claimed  by  appellee  that  the  two  witnesses  whose 
opinions  were  given  as  to  when  and  by  whom  the  scratch  in 
tlie  note  was  made  were  experts,  and  as  such,  on  matters  with 
reference  to  the  genuineness  of  handwriting  and  on  all  sub- 
jects of  science,  skill  or  long  experience  in  a  particular  trade 
or  profession,  their  evidence  was  properly  given  to  the  jury, 
and  he  cites  1  Greenleaf  on  Evidence,  Sec.  440;  Linn  v.  Sigs- 
l>ee,  67  111.  75;  Cicy  of  Chicago  v.  McGiven,  supra;  Pate  v. 
The  People,  3  Gilman,  644,  and  other  cases. 

In  matters  with  rei'erence  to  genuineness  of  handwriting 
and  on  all  subjects  of  science,  skill  or  long  experience  in  a 
particular  trade  or  profession,  we  can  readily  see  the  propriety 
in  many  cases  of  permitting  the  opinions  of  witnesses  to  be 
given  in  evidence  to  the  jury.  But  we  see  nothing  in  the 
case  now  before  us  which  would  sanction  a  departure  from 
the  general  rule  that  opinions  are  not  competent  testimony. 

The  matter  about  which  the  witnesses  were  testifying  was 
not  in  reference  to  the  genuineness  of  handwriting,  for  ap- 
pellants had  conceded,  and  in  fact  had  testified  as  witnesses, 
tliat  they  signed  their  names  to  the  note  in  controversy,  nor 
was  it  a  question  whether  there  had  been  alterations  and  erafs- 
ures  in  the  note,  and  other  writing  substituted  which  required 
experts  to  detect,  as  in  the  Pate  case,  for  the  erasure  in  this 
case  was  patent  and  could  be  seen  i)y  the  jury  as  well  as  by 
the  witnesses.  Nor  was  the  matter  about  which  thev  were 
testifying  a  subject  of  science,  skill  or  long  experience  in  a 
particular  trade  or  profession;  but  it  was  a  simple  question  of 
fact,  as  to  when  the  note  had  been  altered  by  drawing  the 
pen  and  ink  line  through  the  printed  words  "  if  not  paid  at 
maturity,"  which  were  originally  in  the  blank  note  used,  and 
as  to  when  this  alteration  was  made,  we  think  the  jury  as 
competent  to  form  a  correct  conclusion  as  were  the  witnesses 
who  were  sworn. 

The  only  ground  shown  by  the  evidence  on  which  these 
witnesses  were  permitted  to  testify  by  the  court  as  experts, 
was   that  Curtis  had  been   in  the  banking  business  fifteen 
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years  and  it  had  been  a  part  of  his  business  to  handle  com- 
mercial paper  and  study  j^^enuineness  of  notes;  had  investigat- 
ed notes  and  the  handwriting  of  different  parties;  had  used  a 
magnifying  glass  to  test  handwriting,  and  had  examined  with 
a  magnifying  glass  the  handwriting  in  the  note;  and  that 
Bnsey  had  been  in  the  same  business  the  same  length  of 
time,  and  handled  a  considerable  number  of  notes,  and  had 
experience  with  handwriting. 

It  does  not  appear  to  us  that  such  evidence  brings  these 
witnesses  within  the  class  of  experts,  or  renders  their  opinions 
competent  evidence  to  be  given  to  the  jury. 

In  the  case  of  Linn  v.  Sigsbee,  cited  by  appellee,  it  is  hehi 
that  opinions  of  witnesses  are  not  competent  as  evidence  when 
the  inquiry  is  into  a  subjecc-matter  the  nature  of  which  does 
not  require  any  peculiar  habits  or  study,  or  scientific  knowl- 
edge to  understand  it.  Now,  in  this  case,  the  subject-matter 
of  inquiry  was  as  to  when  the  pen  and  ink  line  was  drawn 
through  the  printed  words,  "  if  not  paid  at  maturity."  Surely 
this  subject-matter  of  inquiry  required  no  peculiar  habits  or 
study,  or  scientific  knowledge  to  understand  it.  Permitting 
these  witnesses,  therefore,  to  give  their  opinions  as  to  when 
this  alteration  was  made,  was  a  fatal  error  which  we  think 
must  reverse  the  judgment. 

Judgment  reversed  and  cause  remanded. 


Peoria,  Decatur  atcd  Evansville  Ry.  Co. 

V. 

W.  H.  Purviance. 

Stock  'kxia^jd  Bt  HATT.ttOAt)  TUAtx.— To  entitle  a  party  to  recover  for 
stock  killed  by  a  train,  and  for  attorneys*  fees  ns  ^ven  by  statute,  it  must 
be  shown  that  the  railroad  ngfainst  which  the  suit  is  brought  had  been  open 
for  use  six  months  before  the  injury  complained  of. 

At>PEAL  from  the  Circuit  Court  of  Loiran  countv;  the  Hon. 
G.  W.  IIerdman,  Judge,  presiding.  Opinion  filed  May  22, 
1SS4. 
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Messrs.  Blinn  &  Hobltt,  for  appellant;  cited  0.  &  A.  Ry 
Co.  V.  Taylor,  40  111.  280;  1  Redfield  on  Railways,  §  32;  R 
»te  O.  Ry.  Co.  V.  McElroy,  35  Ohio,  147;  O.  &  U.  Ry.  Co.  v. 
Jones,  27  111.  41. 

Messrs.  Beach  &  IIodnett,  for  appellee. 

Davis,  J.  This  action  was  brought  by  appellee  to  recover 
the  value  of  ei^ht  hogs  alleged  to  have  been  killed  by  a  train 
on  the  railroad  of  appellant^  and  also  to  recover  attorney's 
fees  given  by  statute. 

The  jury  found  a  verdict  for  appellee  of  $78.50,  and  a  judg- 
ment was  rendered  against  a])pellant  for  that  amount  by  the 
court  below,  and  to  reverse  the  judgment  this  appeal  was 
taken. 

It  is  claimed  by  appellant  that  the  evidence  given  on  the 
trial  failed  to  show  that  the  railroad  had  been  open  for  use  six 
months  before  the  hogs  were  killed.  It  has  been  frequently 
held  by  the  coiirts  of  this  State,  that  to  entitle  a  party  to  a 
recoverv  in  cases  of  this  kind,  it  must  be  shown  that  the  rail- 
road  against  which  the  suit  is  brought  had  been  open  for  use 
dix  months  before  the  injury  complained  of.  The  O.  &  M. 
Railroad  Company  v.  Levi  H.  Jones,  27  111.  41;  Same  v. 
Meisenheimer,  27  111.  30;  Wabash,  St.  Louis  &  Pacific  Rail- 
way Co.  V.  Neikirk,  13  Bradwell,  387. 

This  is  a  technical  defense  interposed,  but  while  the  statute 
remains  as  it  is  and  the  cases  cited  remain  unreversed,  wo 
must  treat  the  defense  as  valid. 

The  record  of  the  case  now  before  us  shows  that  no  evidence 
whatever  was  ottered  of  the  time  when  the  road  of  appellant 
was  first  opened  for  use,  or  that  it  had  been  opened  for  use  six 
months  before  the  hogs  were  injured  or  killed,  for  which  a 
recovery  is  now  sought.  We  are  compelled,  therefore,  to  re- 
verse the  judgment  and  remand  the  case. 

Judgment  reversed. 

Vol.  XV.  8 
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Abraham  H.  D.  Butz 

V. 

Jacob  Schwartz. 

Evidence. — Appellant  brougrht  an  action  on  a  promissory  note.  Appellee 
plead  non-assumpsit  and  pleas  of  fi-aud  and  circumvention  in  obtaining?  the 
execution  of  the  note.  Appellant  introduced  evidence  tending^  to  prove  the 
hignature  and  assignment  and  read  the  note.  Appellee  then  introduced  evi- 
dence to  show  the  facts  and  circumstances  const'tuting  the  alleged  fraud  and 
circumvention.  Held,  that  appellant  had  the  right  to  introduce  any  com- 
pstent  rebutting  testimony  which  tended  to  disprove  the  truth  of  such  charge 
and  show  the  transaction  to  have  been  fair  and  honest 

Appeal  from  the  Circuit  Conrt  of  Adams  county;  the  lion. 
J.  H.  Williams,  Judge,  presiding.  Opinion  filed  May  22, 
1884. 

• 

Messrs.  Emmons  &  Wells,  for  appellant;  that  all  conversa- 
tions occurring  at  tlie  time  the  note  was  executed,  plaintiff 
was  entitled  to  introduce  in  rebuttal  as  a  part  of  the  res  gestcv, 
cited  Phares  v.  Barber,  61  III.  274;  Thorp  v.  Goewey,  85  III. 
614;  Jumpertz  v.  People,  21  111.  375. 

Messrs.  Sibley,  Carter  &  Covert,  for  appellee;  that  it  is 
not  error  for  the  court  to  refuse  to  admit  the  plaintiff  in  his 
rebutting  testimony  to  enter  upon  his  original  case,  cited 
Morse  v.  Paller,  4  Gray,  292;  Day  v.  Morse,  4  Gray,  522;  j 

York  V.  Pearse,  4  Gray,  382;  Briggs  v.  Humphrey,  5  Allen, 
314;  Gushing  v.  Billings,  2  Cush.  158;  Commonwealth  v. 
Maulten,  2  Cush.  40;  Un.  W.  Co.  v.  Crary,  25  Cal.  504. 

Davis,  J.  This  was  an  action  brought  by  appellant  to  re- 
cover on  a  promissory  note,  alleged  to  have  been  executed  by 
appellees  to  Reyburn,  Hunter  &  Co.,  and  by  them  assigned 
to  F.  C.  Jennings,  and  by  him  to  appellant. 

Appellee  plead  non-assumpsit  and  filed  several  pleas  veri- 
fied by  affidavit:  one  that  he  did  not  execute  the  note  sued  on, 
and  the  other  that  Reyburn,  Hunter  &  Co.,  did  not  make  and 
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execute  the  supposed  indorsement  to  Jennings.  He  also  tiled 
three  pleas  that  the  making  and  execation  of  said  note  were 
obtained  by  fraud  and  circumvention.  Similiter  to  first 
named  pleas,  and  replication  to  pleas  of  fraud  and  circumven- 
tion, that  tlie  execution  of  the  note  siied  upon  was  not  obtained 
by  fraud  and  circumvention,  with  proper  similiter  to  same 
were  filed,  and  the  issues  were  submitted  to  the  jury.  The 
jury  found  the  issues  for  appellee,  and  the  court  rendered 
judgment  against  appellant  for  costs,  to  reverse  which  he  ap- 
peals. 

Appellant  first  introduced  testimony  which  tended  to  prove 
that  appellee  had  sii^ned  the  note  in  controversy,  and  also  that 
Eej^burn,  Hunter  &  Co.,  had  indorsed  the  note  to  Jennings. 
He  then  read  the  note  in  evidence,  and  on  this  testimony,  it 
none  had  been  offered  by  appellee,  appellant  would  have  been 
entitled  to  a  verdict  in  his  favor. 

Appellee  then,  under  his  several  pleas  of  fraud  and  circum- 
vention, ^ve  in  evidence  to  the  jury  all  the  facts  and  circum- 
stances connected  with  the  making  and  execution  of  the  note 
in  controversy,  on  which  he  relied  to  sustain  liis  pleas,  and 
this  evidence  tended  to  prove  that  instead  of  making  and  exe- 
cuting the  note  sued  on,  he  signed  no  note  and  was  to  give 
no  note,  and  purchased  no  lightning  rods,  but  only  signed  a 
paper  which  was  represented  to  him  as  necessary  to  be  sent  to 
Kcyburn,  Hunter  &  Co.,  so  that  they  would  send  the  neces- 
sary papers  to  his  son  Daniel,  which  would  authorize  him  to 
act  as  their  local  agent  and  sell  a  quantity  of  lightning  rods 
which  appellee  had  permitted  them  to  store  in  his  granary. 

When  appellee  rested,  appellant  offered  to  give  in  evidence 
in  rebnttal,  the  testimony  of  Miss  Sallie  Malone,  by  whom 
he  expected  to  prove  that  appellee  admitted  he  had  bought 
the  lightning  rods  in  question.  To  this  testimony  appellee 
objected,  and  the  court  sustained  the  objection  on  the  ground 
that  appellant  could  not  prove  by  her  anything  which  he 
should  have  proved  in  chief,  and  that  he  could  not  prove  any- 
thing in  rebuttal  about  that. 

Appellant  then  offered  in  rebuttal  to  read  in  evidence,  to 
the  jury,  the  depositions  of  Marion  Hughes,  David  W.  Jen- 
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iiings  and  Frank  C  Jenninfi^s,  who  testified  they  were  present 
when  the  note  was  signed  by  appellee,  heard  all  that  passed 
between  the  parties,  and  were  acquainted  with  all  tlie  facts 
and  circumstances  connected  with  the  transaction,  and  testi- 
fied to  all  such  facts  and  circumstances.  Appellee  objected 
to  the  reading  of  the  depositions  on  the  ground  that  the  tes- 
timony was  immaterial,  irrelevant,  incompetent  and  not  in 
rebut  al.  The  court  sustained  tlie  objection,  and  refused  to 
permit  the  depositions  to  be  read  to  the  jury,  except  a  few 
formal  questions  and  answers  of  each  deposition. 

The  action  of  the  court  in  excluding  the  depositions  and 
the  testimony  of  Miss  Malone  is  the  principal  error  assigned 
by  appellant  for  tiie  reversal  of  the  judgment. 

We  think  with  appellant,  that  the  court  erred  in  excluding 
such  testimonv. 

Appellant  was  required  in  the  first  instance,  to  introduce  all 
the  testimony  he  intended  to  offer  to  sustain  the  affirmative 
issues,  which  were  cast  upon  him  by  the  pleadings.  These 
were,  that  appellee  had  executed  the  note  upon  which  the  ac- 
tion was  brought,  and  that  the  person  to  whom  the  note  was 
made  payable,  had  indorsed  it  as  averred  in  the  declaration. 
In  this  respect  he  had  complied  with  the  rule  and  he  did  not 
subsequently  seek  to  offer  additional  testimony  to  sustain 
sncii  issues.  That  the  testimony  which  was  excluded  from 
the  jury  by  the  court  tended  to  prove  the  issue  that  the  note 
was  executed  by  appellee,  did  not  render  it  incompetent  when 
offered  in  rebuttal  to  disprove  the  affirmative  issue  of  fraud 
and  circumvention  raised  by  appellee. 

Under  the  latter  issue,  appellant  was  not  required  to  antic- 
ipate the  evidence  which  might  be  offered  by  appellee  and 
disprove  in  advance  the  charge  of  fraud  and  circumvention. 
Until  appellee  had  opened  his  'Side  of  the  case  and  had  intro- 
duced all  his  testimony  to  sustain  his  plea  of  fraud  and  cir- 
cumvention, appellant. was  not  required  to  offer  his  rebutting 
testimony  to  sustain  the  honesty  and  fairness  of  the  transac- 
tion. 

Therefore,  after  appellee  had  testified,  as  a  witness,  to  the 
facts  and  circumstances  constituting  the  alleged  fraud  and 
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circumvention,  and  had  introduced  his  other  testimony  to 
sustain  such  affirmative  issue,  appellant  had,  we  think,  the 
undoubted  right  to  introduce  any  competent  rebutting  testi- 
mony which  tended  to  disprove  tlie  truth  of  such  charge  and 
show  the  transaction  to  have  been  fair  and  honest.  This  he 
attempted  to  do,  and  we  think  the  testimony  he  offered  was 
competent  for  that  purpose,  and  the  court  erred  in  excluding 
it  from  the  jury.  The  judgment,  therefore,  must  be  reversed 
and  the  cause  remanded. 

Judgment  reversed. 


Wabash,  St.  Louis  &  Pacific  Ry.  Co. 

V. 

Thomas  Thompson. 

1.  Nbgltgencb. — Before  a  person  cnn  recover  on  accoant  of  the  n?g!ect 
of  a  statutory  daty,  it  must  appear  not  only  that  the  injury  complained  of 
was  the  result  of  such  neglect,  but  it  must  also  appear  that  the  injured  party 
was  in  the  exercise  of  due  care.  If  the  negligence  of  the  injured  party  con- 
tributed to  the  injury,  before  he  can  recover,  it  must  appear  that  his  negli- 
gence was  *' slight/'  and  that  of  the  defendant  '*  gross/* 

2.  Samb. — If  A  is  chargeable  by  a  statute  with  negligence  in  constructing 
a  pumping  apparatus  in  a  certain  manner,  and  B,  with  a  knowledge  of  the 
facts,  undertakes  to  operate  the  same  under  a  contract  with  A,  B  is  chargea- 
ble by  the  6am3  statute  with  negligence  in  oparating  the  same  and  the 
doctrine  of  comparative  negligence  does  not  apply. 

3.  Master  and  servant. — Where  a  servant,  at  the  time  of  entering 
the  service  of  a  master,  has  full  knowledge  of  all  the  perils  of  the  particular 
service,  he  assumes  the  risk  and  must  bear  the  consequences. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the 
Hon.  C.  Eplbb,  Judge,  presiding.  Opinion  tiled  May  22, 
18S4. 

Messrs.  Brown,  Kirby  &  Russell,  for  appellant;  cited  W. 
St  L.  &  P.  Ry.  Co.  V.  Thompson,  10  Brad  well,  271;  I.  C. 
R  R  Co.  V.  Hetherington,  83  111.  510;  L.  &  M.  S.  Ry.  Co. 
V,  Berlink,  2  Bradwell,  427;  Reynolds  v.  Ilindman,  32  la. 
147. 
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Mr.  Geobge  W.  Smith  and  Mr.  E.  G.  Wilson,  for  appellee; 
cited  C.  &  A.  E.  R  Co.  v.  Piatt,  89  III.  141;  Lammert  v. 
C.  &  A.  R  R  Co.,  9  Brad  well,  390;  T.  P.  &  W.  R  R  Co.  v. 
Wickey,  U  111.  76;  T.  P.  &  W.  R  R  Co.  v.  Pence,  68  111. 
524;  Ewing  v.  C.  &  A.  R  R  Co.,  72  111.  25;  Sangamon  Die- 
tillery  Co.  v.  Young,  77  111.  197. 

McCuLLocH,  P.  J.  This  case  was  before  this  court  on  a 
former  occasion,  and  will  be  found  reported  in  10  Bradwell, 
271,  where  the  principal  facts  of  the  case  are  stated.  After 
it  had  been  re-docketed  in  the  circuit'  court,  appellee  was 
granted  leave  to  amend  his  declaration,  which  he  did  bj  aver- 
ring due  care  on  his  own  part,  and  by  adding  a  count  charg- 
ing appellant  with  negligence  in  allowing  steam  to  suddenly 
escape  from  an  engine,  whereby  appellee's  horse  was  fright- 
ened into  a  running  gait,  in  consequence  of  which  the  tum- 
bling shaft  was  made  to  revolve  rapidly,  and  appellee  was 
thereby  caught  and  injured.  Some  proof  was  introduced  to 
sustain  this  charge,  but  we  can  not  see  that  it  has  in  any  re- 
spect changed  the  legal  aspect  of  the  case.  On  the  former 
occasion  we  held  that,  while  the  statute  created  a  liability  in 
case  of  a  neglect  to  comply  with  its  requirements,  yet  this 
liability  was  not  absolute,  and  that  the  rule  of  contributory 
negligence  prevailed,  as  in  other  cases.  A  further  examina- 
tion of  the  authorities  satisfies  us  of  the  correctness  of  our 
ruling.  It  has  been  unifurinly  held  by  our  Supreme  Court 
that  before  a  person  can  recover  on  account  of  the  neglect  of 
a  statutory  dut}',  it  must  appear  not  only  that  the  injury  com- 
plained of  was  the  result  of  such  neglect,  but  it  must  also  ap- 
pear that  the  injured  party  was  in  the  exercise  of  due  care. 
If  the  negligence  of  the  injured  party  has  contributed  to  the 
injury,  then,  before  he  can  recover,  it  must  appear  that  his 
negligence  was  no  greater  than  that  defined  by  the  law  as 
*' slight  negligence,"  and  that  the  negligence  of  the  defendant 
was  such  as  the  law  denominates  "gross  negligence.''  This 
rule  w^as  applied  in  C,  B.  &  Q.  R  R  Co.  v.  Johnson,  Adm'r, 
103  111.  512,  which  was  an  action  to  recover  damages  caused 
by  a  neglect  to  observe  a  statutory  duty.     A  failure  to  ob- 


Third  District— May  Term,  1884        119 

■  ■ 

W.,  St.  L.  &  P.  Ry.  Co.  V.  Thompson. 

serve  these  statutory  requirements  \^j>rima  facie  net^ligence. 
but  it  does  not  excuse  the  injured  party  from  the  exercise  of 
due  care  on  his  part. 

It  also  appears  that  appellee  took  the  contract  to  operate 
this  pumping  machinery  with  a  full  knowledge  of  its  exposed 
condition,  and  that  he  continued  to  operate  it  for  three  days 
before  the  accident  happened.  After  the  making  of  his  first 
contract,  which  appears  to  have  been  to  furnish  his  own  horse 
and  work  the  pump  one  half  of  each  day  at  twenty  dollars 
per  mouth,  it  was  discovered  that  the  water  was  about  to  fail, 
and  the  company  began  to  draw  water  to  that  well  from  other 
points  along  its  road,  in  tanks.  It  was  then  that  appellee  un- 
dertook the  additional  duty  of  discharging  the  water  from  the 
tanks  into  the  well,  in  doing  which  he  received  the  injury 
complained  of.  Uis  duty  called  him  under  a  car  which  st^)od 
on  the  track  right  above  this  tumbling  shaft  Although  he 
had  full  control  of  its  operations,  he  did  not  stop  the  pump 
until  he  could  empty  the  tank,  but  allowed  it  to  continue  in 
motion  while  his  boy  drove  the  horse.  Under  these  circum- 
stances, even  if  the  relation  of  master  and  servant  existed  be- 
tween appellant  and  appellee,  so  as  to  require  the  former  to 
furnish  safe  machinery  with  which  to  operate,  yet  another 
and  further  rule  also  applies,  that  where  the  servant,  at  the 
time  of  entering  the  service  of  the  master,  has  full  knowledge 
of  all  the  perils  of  the  particular  service,  he  assumes  the  risk 
and  must  bear  the  consequences.  In  the  application  of  this 
rule  it  is  held  that  where  defects  in  the  machinery  or  other 
appliances  are  as  well  known  to  the  servant  as  to  the  master, 
tljQ  servant  must  be  regarded  as  voluntarily  incurring  the 
risk  resulting  from  its  use,  unless  the  master,  by  urging  on 
tlie  servant  or  coercing  him  into  danger,  or  in  some  other  way, 
directly  contributes  to  the  injury.  Pennsylvania  Co.  v.  Lynch, 
00  III.  333.  There  can  be  no  question  in  this  case  that  appel- 
lee was  as  well,  if  not  better,  acquainted  with  the  dangers  of 
the  situation  as  were  appellant's  agents  in  charge  of  the  road, 
and  if  it  was  negligence  on  their  part  to  construct  tliis  appa- 
ratus without  boxing  the  tumbling  rod,  it  was  at  least  equal 
negligence  on  his  part  to  expose  himself  to  danger  in  the  man- 
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Tier  the  evidence  shows  he  did.  We  can,  therefore,  only  re- 
peat wliat  we  said  before,  that  the  evidence  in  this  record 
fails  to  show  that  appellee  was  in  the  exercise  of  ordinary 
care. 

Appellant  asked  the  following  instructions,  which  were  re- 
fused. 

5.  The  court  also  instructs  the  jury  for  the  defendant,  that 
'4t  is  the  established  law  that  where  a  plaintiflPs  own  unlaw- 
ful act  concurs  in  causin«^  the  damage  that  he  complains  of, 
he  can  not  recover  compensation  for  such  damaajes'';  and  if 
the  jury  find  from  the  evidence  that  Thomas  Thompson,  the 
plaintiff,  and  his  son,  employed  by  himself,  were  running  the 
machine  by  which  he  is  said  to  have  been  injured,  and  that  at 
the  time  he  was  so  operating  and  running  the  machine  he 
knew  that  the  shafting  w^as  not  boxed  or  covered,  as  re- 
quired by  law,  then,  under  the  law,  he  can  not  recover  for 
injuries  received  by  himself  caused  by  his  own  running  of 
such  machine. 

7.  The  court  also  instructs  the  jury  for  the  defendant,  that 
if  they  find  from  the  evidence  in  this  case  that  at  the  time  of 
tiie  injury  complained  of  in  the  plaintiffs  declaration,  the 
plaintiflT  was  by  himself,  and  agents  employed  by  himself,  run- 
ning the  horse-power  by  which  the  injury  complained  of  was 
inflicted,  he  can  not  recover  from  the  defendant  for  any  dam- 
age resulting  to  himself  by  reason  of  running  the  machine  in 
question. 

8.  The  court  instructs  the  jury  for  the  defendant,  that  the 
statute  of  this  State  requiring  the  tumbling  rods  of  horse- 
powers to  be  boxed,  applies  to  persons  running  horse-powers 
with  eqvial  force  as  to  the  owners  thereof;  and  in  this  case,  if 
the  jury  believe  from  the  evidence  that  the  plaintiflT,  at  the 
time  of  receiving  the  injnry  complained  of,  was  himself  oper- 
ating the  horse-power  spoken  of  in  evidence,  and  knowing  at 
the  time  that  the  tumbling  rod  was  not  boxed  or  secured,  and 
using,  for  the  purpose  of  driving  said  power,  his  own  horse, 
and  himself  employing  and  paying  the  driver  of  the  horse, 
and  had  at  the  time  sole  control  of  said  horse-power  and  the 
right  to  start  and  stop  and  to  regulate  the  motion  of  said 
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power,  then  he  was  himself  guilty  of  violating  the  said  statute 
and  can  not  recover  for  the  injuries  complained  of. 

9.  The  court  further  instructs  tlie  jury  for  the  defendant, 
that  if  they  believe  from  the  evidence  that  the  plaintiff, 
Thompson,  was  employed  by  the  defendant  on  Friday  to  dis- 
charge and  conduct  water  from  the  cars  of  the  railroad  com- 
pany to  its  well,  and  that  at  that  time  said  Thompson  had 
already  been  engaged  in  running  the  Jiorse-power  mentioned 
in  the  evidence,  and  had  full  knowledge  that  the  shafting  con- 
necting said  horsepower  with  the  pump  and  the  knuckles 
thereof  were  not  boxed,  and  that  having  such  knowledge  said 
Thompson,  on  Friday,  entered  into  an  agreement  with  the 
railroa(.l  company  to  discharge  and  conduct  the  water  from 
the  cars  of  the  company  to  its  well,  at  a  point  which  he 
already  knew  to  be  near  the  line  of  said  shafting,  without 
making  any  objections  to  the  unprotected  condition  of  said 
shafting  and  knuckles  thereof,  then  said  Thompson  took  up- 
on himself  all  the  hazards  and  risks  incident  lo  the  service 
which  he  so  contracted  to  perform. 

We  are  not  prepared  to  say  that  the  rule  of  law  contained 
in  the  fifth  instruction  above  quoted,  that,  where  the  plaintiH''8 
own  unlawful  act  concurs  in  causing  tlic  damage  that  he  com- 
plains of,  he  can  not  recover  for  such  damages,  applies  to  this 
case  in  as  broad  a  sense  as  is  contended  for  by  counsel  for  ap- 
pellant. But  when  that  rule  is  applied  to  the  hypothetical 
state  of  facts  contained  in  the  subsequent  part  of  the  instruc- 
tion, it  certainly  stated  the  law  of  this  case.  If  appellant  is 
chargeable  by  the  statute  with  negligence  in  constructing  its 
pumping  apparatus  in  the  manner  charged,  then  if  appellee, 
with  a  knowledge  of  the  facts,  undertook  to  operate  the  same 
under  a  contract  with  appellant,  he  was  certainly  chargeable 
by  the  same  statute  with  negligence  in  operating  the  same. 
We  can  see  no  room  for  the  operation  of  the  rule  of  compar- 
ative negligence  in  such  case.  Both  were  equally  guilty,  and 
in  such  case  there  can  be  no  rc^covery.  The  seventh  and 
eighth  announce  in  another  form  the  same  proposition  of  law. 
Enough  of  these  should  have  been  given  to  the  jury  to  have 
covered  this  aspect  of  the  case.     The  ninth  instruction  covers 


122  Appellate  Courts  of  Illinois. 

Brail  y.  Agnew  et  al. 

a  proposition  already  discussed,  tliat  if  appellee  continued 
in  the  employment  of  appellant  with  full  knowledge  of  tlie 
dancrer  and  without  making  any  objections  he  can  not  recover. 
This  instruction  should  also  have  been  given.  For  the  reason 
that  the  evidence  fails  to  sustain  the  verdict  and  that  the 
conrt  refused  to  give  proper  instructions  asked  by  appel- 
lant the  judgment  of  the  Court  below  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


A.  J.  Brall 

V. 

H.  C.  Agnew  et  al. 


1.  MuNTCiPAL  CORPORATIONS — EsTOPPEL. — A  municipality  may  be 
estopped  by  the  acts  of  its  officers,  and  a  settlement  of  an  existing  contro- 
versy, if  made  in  good  faith,  binds  the  corporation. 

2.  Settlement  op  judgment  by  city  council. — Appellant  presented 
a  petition  to  the  city  council  setting  forth  mitigating  circumstances,  nnd 
asking  that  a  judgment  for  $200  rendered  against  him  for  violation  of  mu- 
nicipal ordinances  be  satisfied  upon  the  payment  of  $100.  By  a  maiority 
vote,  the  council  determined  to  accept  such  proposition.  Appellant  then 
desisted  from  taking  an  appeal.  After  the  time  for  an  appeal  had  expired, 
the  city  attorney  ordered  out  an  execution,  and  placed  it  in  th'^  hands  of  a 
constable,  with  instructions  to  collect  the  whole  of  the  judgment.  Appel- 
lant then  paid  the  $100  to  the  mayor,  who  turned  it  into  the  city  treasury, 
and  brought  a  bill  in  chancery  to  enjoin  the  collection  of  the  balance  of 
the  judgment.  Hddj  that  a  perpetual  injunction  to  restrain  such  collection 
should  be  granted. 

Appeal  from  the  Circuit  Court  of  McDonouorh  county;  the 
Ilon.  S.  P.  Shope,  Jud^e,  presiding.     Opinion  filed  May  22, 

1884:. 

Messrs.  Neece  &  Blazer,  for  appellant;  that  a  municipal 
corporation  has  authority,  through  its  council  or  governing 
body,  to  settle  suits,  cited  Dillon  on  Municipal  Corporations, 
§  398,  n.  4;  Petersburg  v.  Mappin,  14  III.  193;  Harms  v. 
Fitzgerald,  1  Brad  well,  325. 
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Tho  doctrine  of  estoppel  in  pais  applies  to  municipal  cor- 
porations: Loo^an  Co.  v.  City  of  Lincoln,  81  111.  156;  Martel 
V.  City  of  East  St.  Louis,  94  111.  67. 

Mr.  Jas.  H.  Bacon  and  Mr.  II.  C.  Agnew,  for  appellees; 
that  neither  the  corporation  nor  its  officers  can  do  any  act, 
make  any  contract  or  incur  any  liability  not  authorized  by 
its  organic  act,  cited  Dillon  on  Municipal  Corporations,  §  55; 
Cook  Co.  V.  McCrea,  93  111.  236;  Zanone  v.  Mound  City,  103 
III.  552. 

The  judgment  was  the  private  property  of  the  corporation, 
and  the  council  had  no  power  to  dispose  of  it  without  any  con- 
sideration: Petersburg  v.  Mappin,  14  III.  193;  Millian  v. 
Sharp,  15  Barb.  193;  Allen  v.  Marion,  11  Allen  (Mass.),  108; 
Sherlock  v.  Winnetka,  59  111.  389. 

McCuLLOCH,  P.  J.  This  was  a  bill  in  chancery  brought 
by  appellant  against  appellees,  to  enjoin  the  collection  of 
a  balance  of  a  judgment  of  $200,  rendered  before  a  po- 
lice magistrate,  against  appellant  and  in  favor  of  the  city 
of  Macomb,  for  a  violation  of  its  municipal  ordinances.  The 
said  judgment  was  rendered  on  the  20th  day  of  March,  1883. 
On  the  2d  da}'  of  April  ensuing,  appellant  presented  a  peti- 
tion to  the  city  council,  then  in  session,  setting  out  a  series  of 
mitigating  circumstances  under  which  the  offense  had  been 
committed,  and  asking  that  the  judgment  be  satisfied  upon 
his  paying  $100,  and  costs  of  suit.  At  the  same  meeting  the 
city  council  by  a  majority  vote  determined  to  accept  the  said 
$100  and  costs  in  satisfaction  of  the  judgment,  and  the  mayor 
was  instructed  to  receipt  the  justice's  docket  upon  pay- 
ment of  the  money  according  to  the  vote  of  the  council. 

Prior  to  this  action  of  the  city  council,  appellant  had  taken 
some  steps  toward  appealing  the  case,  and  had  employed 
counsel  for  that  purpose,  but  upon  the  city  council  taking  the 
aforesaid  action,  he  took  no  further  steps  in  that  direction. 
Matters  remained  in  this  situation  until  after  tlio  time  for 
taking  an  appeal  had  expired.  On  the  13th  day  of  April, 
Agnew,  the  city  attorney,  ordered  out  an  executioii,  and  placed 
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the  same  in  the  hands  of  appellee  Williams,  as  constable,  with 
instructions  to  collect  the  whole  of  the  judgment  and  costs. 
Almost  simultaneously  with  this  action  of  the  city  attorney, 
appellant  paid  to  A.  Blount,  the  mayor  of  the  city,  $112.95, 
and  took  his  receipt  therefor  in  full  payment  and  satisfaction 
of  said  judgment  and  costs,  in  pursuance  of  the  order  made  by 
the  council  at  their  meeting  of  the  2d  day  of  April.  Tho 
money  so  paid  into  the  hands  of  the  mayor  was  by  him  turned 
into  the  city  treasury. 

After  this  payment  had  been  made,  tlie  city  attorney  still 
persisting  in  his  determination  to  collect  the  whole  of  tlio 
judgment,  the  bill  in  this  case  was  filed.  Upon  a  hearing  in 
the  circuit  court,  the  injunction  therefor  granted  was  dis- 
solved and  the  bill  dismissed.  Appellant  now  brings  the  case 
to  this  court  by  appeal. 

It  is  contended  on  the  part  of  appellees  that  the  city 
council  had  no  power  to  dispose  of  the  judgment  in  the  man- 
ner it  assumed  to  do,  because  it  was  the  private  property  of 
the  corporation,  over  which  the  council  had  no  such  control. 

We  think  it  is  a  suflScient  answer  to  this  proposition,  to  say 
that  at  the  time  the  action  of  the  council  now  in  question 
was  taken,  the  matter  in  litigation  had  not  yet  reached  its  ter- 
mination, and  so  the  judgment  had  not  become  absolutely  a 
part  of  the  assets  of  the  city.  The  right  of  appeal  was  still 
open. 

Counsel  for  appellee  do  not  question  the  right  of  the  city 
council  to  settle  pending  suits.  If  that  be  the  law,  then  it 
seems  reasonable  that,  in  order  to  avoid  an  appeal  where  the 
way  to  an  appeal  is  still  open,  the  same  body  may  order  a 
prosecution  to  proceed  no  further  if  the  defendant  will  pay  a 
portion  of  the  judgment  rendered  before  the  magistrate. 

We  do  not  deem  it  necessary  to  follow  the  argument  of 
counsel  for  appellees  as  to  whether  or  not  the  transaction  be- 
tween appellant  and  the  city  of  Macomb  constituted  a  valid 
contract.  It  suflSciently  appears  that  the  corporate  authorities 
accepted  the  proposition  of  appellant;  that  relying  upon  their 
action,  he  desisted  from  taking  his  appeal;  that  he  afterward 
paid  the  money  as  he  had  proposed;  that  the  same  was  ac- 
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cepted  and  passed  into  the  city  treasury,  where  it  remained 
until  the  commencement  of  this  suit 

That  a  municipality  may  be  estopped  by  the  acts  of  its  offi- 
cers, is  the  settled  law  ot  this.  State.  Logan  Coujity  v.  City 
of  Lincoln,  81  111.  156;  Martel  v.  East  St.  Louis,  94  III.  67; 
Village  of  Genoa  v.  Van  Alstyne,  108  III.  558;  and  a  settle- 
ment of  an  existing  controversy',  if  made  in  good  faith,  binds 
the  corporation.     Petersburg  v.  Mappin,  14  III.  193. 

We  are  of  the  opinion,  this  case  comes  within  the  princi- 
ples of  the  decisions  just  quoted.  Althougli  appellant  did  not 
pay  the  money  until  after  the  expiration  of  the  time  in  which 
he  could  have  perfected  an  appeal,  yet  it  does  appear  that 
he  lost  his  right  of  appeal  in  consequence  of  the  action  of  the 
city  council.  He  followed  the  light  displayed  for  his  guid- 
ance by  the  city  authorities,  and  they  can  not  now  be  heard 
to  say  it  was  an  igjiis  fatuua.  They  are  bound  by  their  acts, 
and  under  the  evidence  contained  in  this  record,  the  injunc- 
tion should  have  been  made  perpetual.  The  decree  of  the  cir- 
cuit court  will  therefore  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Chicago  &  Alton  R.  R.  Co. 

V. 

Benjamin  C.  Few. 

1.  PiViDKKCE.— Where  appellant  waa  suing  a  railroad  company  in  case 
to  recover  damages  for  an  injury  HUgtaiaed  by  him  through  its  alleged  neg- 
ligence, it  Was  error  to  permit  him  to  testify  that  he  had  a  wife,  mother, 
brother  and  sister  dependent  on  him  for  support. 

2.     DUTt    OV   KAILnOAD    15    ADOPTrNG    APPLIANCES    FOR   8APETY    OP 

8EHVAKT8.— It  is  the  dttty  of  a  railroad  company  to  adopt  all  such  me  ms 
and  appliances  for  the  safety  of  its  servants,  as  experience  has  demonstrated 
to  be  necessary  and  can  be  safely  used.  But  the  burden  of  proof  is  upon  the 
plaintiff,  who  charges  negligence  for  not  adopting  a  certain  device,  to  thow 
from  a  survey  of  the  whole  field  that  the  means  of  protection  could  be  safely 
adopted,  and  that  it  afforded  the  desired  protection  in  one  direction  without 
the  introdttotioD  of  new  perils  in  another. 
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Appkal  from  the  Circuit  Court  of  Morgan  county;  the 
Hon.  C.  Epleb,  Jud^e,  presiding.     Opinion   filed  May  22, 

1884. 

Messrs.  Brown,  Kirbt  &  Russell,  for  appellant;  cited 
McGinnis  v.  C.  S.  B.  Co.,  49  Mich.  466;  L.  S.,etc.,  Ry.  Co.  v. 
McCormick,  74  Ind.  440. 

Mr.  W.  A.  Crawley  and  Mr.  George  W.  Smitet,  for  ap- 
pellee; cited  C.  &  I.  R.  R.  Co.  v.  Russell,  91  111.  298;  I.  & 
St.  L.  R.  R  Co.  V.  Estes,  96  III.  470;  Wabash  Ry.  Co.  v. 
Elliott,  98  111.  481;  C.  &  E.  I.  R.  R.  Co.  v.  Rung,  104  111.  641 ; 
Chicago  V.  Stearns,  105  111.  554. 

IlroBEE,  J.  Appellee,  Few,  sued  the  railroad  company 
in  case  to  recover  damages  for  an  injury  alleged  to  have 
been  sustained  by  him  through  the  negligence  of  the 
company,  while  employed  by  it  as  a  switchman  in  its 
yard  at  Roadhouse,  on  the  first  day  of  February,  1888. 
The  first  count  of  the  declaration  chari2;es  that  it  was 
the  duty  of  the  company  to  block  or  wedge  the  frogs  in 
its  tracks  in  the  yard  with  blocks  or  wedges  of  wood;  that 
it  failed  in  the  performance  of  tiiis  duty,  whereby  appellee, 
while  engaged  in  switching  cars  in  said  yard,  and  in  the 
exercise  of  due  care,  caught  his  foot  in  one  of  said  frogs,  and 
was  in  consequence  thrown  upon  the  track,  and  one  wheel  of 
a  flat  car  passed  over  his  left  arm  and  crushed  it  so  that  am- 
putation became  necessary.  The  second  count  charges  negli- 
gence in  the  use  of  a  defective  automatic  brake  whereby  ap- 
pellee was  injured. 

A  trial  resulted  in  a  verdict  and  judgment  against  the  com- 
pany, from  which  it  appeals  to  this  court  and  assigns  for  error 
the  admission  of  improper  evidence,  the  giving  improper  in- 
structions in  behalf  of  appellee,  and  overruling  appellant's 
motion  for  a  new  trial. 

Against  the  objections  of  appellant,  appellee  was  allowed  to 
testify  that  he  had  a  wife,  mother,  brother  and  sister  depend- 
ent on  him  for  support     In  The   City  of  Chicago  v.  O'Bren- 


Thied  District— May  Term,  1884.         127 


C.  &  A.  R.  R.  Co.  V.  Few. 


nan,  65  111.  160,  Chicaoro  &  North  Western  Ey.  Co.  v.  Moran 
da,  93  IH.  302,  and  Pi ttabur^?,  Fort  Wayne  &  Chicago  Ry.  Co.  v. 
Powers,  74  111.  3-1:1,  it  was  held  error  to  admit  this  evidence. 
These  cases  are  decisive  of  this  question.  In  the  Powers  case 
it  was  said  by  the  conrt,  "Appellant  can  in  no  case  be  required 
to  support  the  family  of  one  of  its  employes  who  may  be  in- 
jured, even  by  the  negligence  of  the  servants  of  the  company. 
Such  a  rule  would  be  carrying  the  liability  of  such  bodies 
beyond  the  liability  of  other  persons,  and  would  not  accord 
with  the  analogies  or  principles  of  the  law.  And  to  permit 
such  evidence  would  be  virtually  to  impose  that  duty  upon 
the  defendant.  It  is  impossible  for  us  to  know  what  portion 
of  the  verdict,  in  this  case,  was  allowed,  because  appellee  had 
a  family.  The  evidence  was  before  the  jury  for  the  purpose  of 
enhancinn^  the  damages,  and  we  have  no  doubt  it  produced 
that  result.  This  was  manifest  error."  This  reasoning  is 
80  conclusive  of  the  question  that  we  can  add  nothing  to  it. 

The  company  is  charged  with  negligence  in  not  keeping 
blocks  or  wedges  of  wood  in  the  frogs.  It  appears  by  the  evi- 
dence that  such  devices  had  occasionally  been  used  in  the  yard 
where  the  accident  occurred,  but  they  had  been  broken  and 
displaced  by  the  wheels  of  the  locomotives  and  cars,  and  there 
was  no  block  in  the  frog  in  which  appellee  caught  his  foot 
when  he  fell  and  received  the  injury  complained  of.  No  doubt 
had  tlie  frosr  been  blocked  with  wood  it  would  have  been  im- 
possible  for  appellee  to  have  caught  his  foot  in  the  same;  but 
this  fact  did  not  make  it  the  duty  of  the  company  to  intro- 
duce this  device  for  the  protection  of  the  switchmen,  if 
by  so  doing  it  would  have  materially  increased  the  perils  of 
its, passengers  or  a  larger  class  of  employes  in  another  di- 
rection. There  is  no  statute  in  this  State  requiring  the  frogs 
of  railroads  to  be  blocked,  nor  was  there  any  evidence  on  the 
trial  of  the  cause  tending  to  show  that  such  a  device  was  safe 
and  proper  to  be  adopted.  The  evidence  that  it  would  have 
prevented  the  injury  to  appellee  did  not  go  far  enough;  for  so 
far  as  the  jury  could  know,  the  blocks  used  for  this  purpose 
might  be  impracticable,  or  cause  new  dangers  far  more  serious 
than  those  intended  to  be  guarded  against.     In  view  of  the 
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fact  that  the  only  defect  complained  of  in  the  frog  was  that 
it  was  not  blocked  with  wood,  the  instruction  given  by  tlie 
court  in  behalf  of  appellee,  to  the  effect  that  it  was  the  duty 
of  the  railroad  company  to  furnish  suitable  and  safe  frogs, 
and  that  it  was  liable  for  all  injuries  sustained  by  reason 
of  the  use  of  defective  frogs,  must  have  been  understood 
by  the  jury  as  requiring  the  nse  of  these  blocks.  There 
was  no  other  defect  alleged  to  exist  to  which  the  instruction 
could  refer.  In  this  the  court  erred.  Whether  it  was  the 
duty  of  the  railroad  company  to  block  its  frogs  was  not  a 
question  of  law  to  be  decided  by  the  court,  but  a  question 
of  fact  to  be  found  by  the  jury  from  the  evidence;  and  in 
this  case  there  was  an  entire  lack  of  evidence  upon  which  tt> 
base  the  instruction  or  to  justify  the  court  in  submitting  the 
question  to  the  jury. 

It  is  the  duty  of  a  railroad  company  in  all  cases  to  adopt 
all  such  means  and  appliances  for  the  safety  of  its  servants 
as  experience  has  demonstrated  to  be  necessary,  and  can  be 
safely  used.  If,  however,  the  adoption  of  a  new  device,  which 
would  afford  protection  against  a  particular  danger,  would  in- 
troduce new  dangers  more  serious  than  those  it  would  guard 
against,  the  company  could  not  be  charged  with  negligence  in 
refusing  to  adopt  it,  and  the  burden  of  proof  is  upon  the  plaint- 
iti'  who  charges  the  negligence,  to  show  from  a  survey  of  the 
whole  field  that  the  means  of  protection  could  be  safely  adopted 
and  that  it  afforded  the  desired  protection  in  one  direction 
without  the  introduction  of  new  perils  in  another.  McGinnis 
v.  0.  S.  B.  Co.,  49  Mich.  466;  L.  S.  Ry.  Co.  v.  McCormick,  74 
Ind.  440. 

We  are  also  of  opinion  that  the  court  erred  in  overruling  ap- 
pellant's motion  for  a  new  trial  for  the  reason  that  the  verdict 
was  not  sustained  by  the  evidence.  The  evidence  does  not 
show  that  the  injury  was  caused  by  the  alleged  defect  in  the 
automatic  brake,  nor  does  it  show,  as  we  have  seen,  sufficient 
facts  to  charge  appellant  with  negligence  in  not  having  blocked 
the  frogs  in  the  yard. 

For  these  reasons  the  judgment  is  reversed  and  the  cause 
remanded. 

licverscd  and  remanded* 
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William  Campbell 

V. 

Keziah  M.  Moore  et  al. 

m 

AssTOXMETrr  op  doweh. — It  is  not  necQ^8ary  to  a  valid  asai^ment  of 
dower  that  lecral  proceedings  shoald  be  instituted  by  either  party.  The  per- 
son on  whom  the  right  or  duty  is  devolved  of  making  the  assignment,  mny 
at  once  proceed  to  set  apart  to  the  widow  her  proportion  of  the  estate,  and 
if  this  be  fnirly  done,  it  is  as  effectual  and  binding  as  if  i)erformed  under  a 
judgment  or  decree  of  the  court  Where  a  party  purchasing,  at  different 
times,  portions  of  an  estate  of  the  heirs,  with  the  heir  measured  off  the 
widow^e  proportion,  and  the  widow  was  aware  of  and  acquiesced  in  such 
assignment,  and  the  purchas3r  made  lasting'  improvements  upon  his  land, 
the  widow  could  not  afterward  sustain  a  bill  for  partition  and  assignment 
of  dower  against  the  purchaser. 

Appeal  from  the  Circnit  Conrt  of  Chss  county;  the  Hon. 
C.  Epi^r,  Judge,  presiding.     Opinion  filed  May  22,  1884. 

Messrs.  Pollard  &  Phillips,  for  appellant;  as  to  aseigiT- 
raent  of  dower,  cited  Hyzer  v.  Stokes,  3  B.  Monroe,  117; 
Rich  V.  Kent,  7  Bush,  53;  Wallis  v.  Smith,  2  S.  &  M.  (Miss.) 
220;  Dndding  v.  Hill,  15  111.  61;  Smallwood  v,  Bilderback,, 
16  K  J.  497. 

Dower  may  be  assigned  by  parol:  Tyler  on  Infancy  and 
Coverture,  p.  632,  §  430;  4  Kent's  Com.  69. 

Messrs.  Ketch  am  &  Gridley,  for  appellees;  cited  Simpson 
V.  Ham,  78  111.  203. 

HioBEE,  J.  This  was  a  bill  for  partition  and  the  assign- 
ment of  dower  by  the  widow  and  a  part  of  the  heirs  at  law  of 
William  Moore,  decseased,  against  William  Campbell,  the 
owner  by  purchase,  from  the  remaining  heirs  of  eight  twelfths 
of  the  title  in  fee  to  the  premises  in  controversy. 

The  bill  also  claims  rent  in  behalf  of  the  widow  against 
Campbell,  for  the  use  and  occupation  of  a  portion  of  the  prein- 

Vot.  XV.  • 
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ises  for  several  years.  The  cause  was  heard  on  bill,  answer, 
replication  and  proofs,  and  th^  court,  after  finding  a  quaran- 
tine ri^ht  in  the  widow  to  retain  the  possession  of  the  whole 
of  the  premises  until  dower  was  assiorned,  and  that  Campbell 
had  occupied  a  part  of  the  premises  for  several  years,  subject 
to  such  right,  without  assigning  (Jower,  decreed  the  assign- 
ment of  dower,  and  that  Campbell  pay  to  the  widow  for  the  use 
and  occupation  of  the  premises,  the  sum  of  $865.^3. 

The  assignment  of  errors  questions  the  correctness  of  thii* 
decree.  The  right  of  a  widow  to  continue  to  reside  in  lier 
husband's  house  after  his  death  until  her  dower  was  assigned, 
wjis  of  very  early  origin  in  En  4:]and.  This  right,  however,  was 
limited  by  the  great  charter  of  King  John  to  forty  days,  with- 
in which  time  the  dower  must  be  assio^ned.  Bv  the  statute 
in  this  State,  in  force  when  the  rights  of  the  parties  in  this 
case  accrued,  it  was  provided:  "The  widow  may,  in  all  cases, 
retain  the  full  possession  of  tiie  dwelling  house  in  which  her 
husband  most  usually  dwelt  next  before  his  death,  together 
with  the  outhouses  and  plantation  thereto  belonging,  free 
from  molestation  and  rent  until  her  dower  be  assigned.'^ 

Upon  the  death  of  her  husband,  Mrs.  Moore  was  undoubt- 
edly entitled  to  the  possession  of  the  whole  of  the  premises  in 
controversy,  and  had  the  right  to  retain  the  same  until  her 
dower  should  be  assigned.  This  right  could  be  terminated  at 
any  time  by  the  heir  or  person  having  the  nex,t  estate  of  free- 
hold or  inheritance  assigning  to  the  widow  her  dower,  or,  like 
any  other  property  right,  it  could  be  abandoned  or  forfeited 
by  the  voluntary  act  of  the  widow. 

The  principal  defense  relied  upon  in  this  case  was  that 
dower  had  been  assigned  by  Campbell  before  he  occupied  the 
premises,  and  this  presents  the  main  question  we  are  to  con- 
sider. 

William  Moore,  the  ancestor,  died  intestate,  in  Cass  coun- 
ty, April  26, 1865,  seized  in  fee  of  the  title  to  two  hundred  and 
three  acres  of  land  in  cultivation,  upon  which  he  resided  with 
his  family  at  the  time  of  his  death,  leaving  him  surviving  his 
said  widow,  Keziah,  and  twelve  children,  who  were  his  only 
heirs  at  law.     After  the  death  of  her  husband,  the  widow  con- 
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tinned  to  reside  on  the  premises  and  rented  the  land,  all  of 
which  was  in  cultivation,  to  her  sons  John  and  Bruce,  who 
resided  with  her  and  paid  lier  rent  annually.  Appellant, 
Campbell,  owned  and  occupied  a  farm  adjoining,  on  the  east 
side  of  the  premises  in  controversy.  In  the  spring  of  1872 
Campbell  purchased  the  interests  of  two  of  the  heirs  and  re- 
ceived from  them  conveyances  therefor,  and  rented  two  thirds 
of  the  interests  so  purchased  to  John  and  Bruce  Moore  for 
two  years,  they  paying  cash  rent  therefor.  In  1870  he  pur- 
chased the  interest  of  another  heir,  when  John  and  Bruce,  not 
being  willing  to  pay  cash  rent  any  longer,  agreed  with  Camp- 
bell to  separate  the  part  he  was  entitled  to  from  the  dower 
right  of  their  mother.  They  agreed  that  Campbell  should 
liave  eleven  acres,  and  the  widow  the  balance,  or  five  acres 
and  eleven  twelfths  for  the  share  of  each  heir  so  purchased. 
They  then  took  a  rope  one  rod  long  and  measured  off  to  Camp- 
bell, for  his  interest  in  the  three  shares  so  purchased  by  him, 
tliirty-three  acres  on  the  east  side  adjoining  his  home  farm 
and  left  the  balance  for  the  widow,  adjoining  her  other  lands. 
Campbell  at  once  entered  into  possession  of  the  part  assigned 
him,  and  Bruce  and  John  continued  in  the  possession  of  the  part 
assigned  to  the  widow,  as  her  tenants.  In  like  manner,  two 
more  shares  were  purchased  by  Campbell  in  1877  and  1878, 
and  eleven  acres  for  each  share  set  off  to  him  adjoining  his 
other  land,  and' the  balance  assigned  to  Mrs.  Moore,  adjoining 
Jiers,  in  the  spring  of  1879,  and  in  the  fall  of  that  year  he 
inrchased  John's  interest,  when  Bruce,  being  absent,  Mrs. 
Moore  sent  her  son  Charles  to  set  off  to  Campbell  eleven  acres 
more,  which  he  did.  At  the  August  term,  1882,  of  the  Cass 
Circuit  Court,  a  part  of  the  heirs  filed  a  bill  against  Campbell 
and  Mrs.  Moore  for  partition  and  assignment  of  dower. 
Pending  this  bill,  Campbell  bought  two  more  shares,  making 
in  all  owned  by  him  eight  twelfths  of  the  title.  Before  the 
hearing  of  the  cause,  Bruce  and  Campbell,  for  the  purpose  of 
saving  costs,  agreed  to  get  a  surve3'or  and  divide  the  land  ac- 
cording to  the  rights  of  the  parties,  provided  Campbell  would 
still  take  eleven  acres  for  each  share,  and  allow  his  mother  the 
rails  on  the  part  that  should  be  assigned  to  him.     In   this 
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Brnce  professed  to  act  nnder  the  direction  and  advice  of  his 
mother.  This  arrangement  was  carried  ont,  the  survejor 
set  off  to  Campbell,  including  what  had  been  previously  as- 
sigied  him,  ninety  acres  in  all  on  the  east  side  of  the  tract, 
H!id  then  at  the  request  of  Brnc«,  set  off  the  shares  of  the  other 
heirs  next  to  him,  and  assigned  to  the  widow  one  third  on  the 
west  side,  inclnding  the  house  and  outbuildings.  In  the  spring 
following  the  fence  was  moved  by  some  of  the  Moore  family, 
off  from  Campbell's  land  onto  the  line  between  him  and  the 
Moore  land  west,  according  to  the  agreeme  .t  made  between 
Bruce  and  himself  at  the  time  of  the  division. 

On  February  21,  1883,  the  widow,  who  was  a  defendant  to 
tlie  oriifinal  bill:  tiled  a  cross-bill  asking  for  the  assi^^nment 
of  b.er  dower  and  for  rents  and  profits  for  use  and  occupation, 
against  Campbell;  and  upon  the  hearing  the  decree  appealed 
from  was  rendered. 

As  each  division  was  made,  Campbell  immediately  took 
possession  of  the  part  allotted  to  him,  and  Mrs.  Moore,  who 
resided  on  the  place  all  the  time,  occupied  the  balance  by  her 
tenants.  At  first  she  received  rent  from  her  tenants,  John 
and  Brnce,  for  the  whole  of  the  land,  but  when  they  rented 
two  thirds  of  two  shares  from  Campbell,  she  collected  rent 
from  them  for  the  remaining  third  only,  and  as  assignments 
were  made  to  Campbell  for  each  share  purchased  from  time  to 
time,  she  abated  her  claim  for  rent  on  the  portion  assigned  to 
liira.  She  lived  in  sight  of  the  premises,  and  saw  Campbell 
and  his  son  make  lasting  and  valuable  improvements  thereon, 
which  the  court  found  by  the  decree  to  be  of  the  character  and 
value  following:  $150  for  a  hedge  fence;  $25  for  resetting  . 
a  fence;  $95  for  tiling  and  ditching  on  the  land  assigned  to 
and  occupied  by  him;  and  $123.02  for  taxes  paid  on  the  same. 
The  taxes  were  paid  together  and  one  receipt  taken  therefor 
and  adjusted  between  the  parties  each  year  by  the  widow  pay- 
ini?  one  third  and  the  owners  in  fee  two  thirds,  Campbell  pay- 
ing according  to  his  interest  in  the  land.  It  is  idle  to  pre- 
tend thit  Mrs.  M')ore  was  ignorant  of  these  proceedings,  on 
the  contrary,  the  evidence  is  overvvhelming  that  she  knew  all 
about  the  divisions  made  from  time  to  time  by  her  souS)  and 
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acquiesced  in  the  same  bj  receiving  rent  from  them  from  year 
to  year  for  the  part  assigned  to  her  for  her  dower  only,  and 
making  no  claim  for  rent  for  the  part  set  off  to  Campbell. 

By  accepting  the  part  assigned  her  for  dower  and  permitting 
Campbell  to  occupy  the  balance  as  owner,  she  abandoned  all 
right  to  retain  the  possession  of  the  part  so  surrendered  to 
him,  and  was  not  entitled  to  rent  therefor,  and  this  follows 
whether  the  assignment  of  dower  was  legal  in  all  respects  or 
not.  But  as  between  the  widow  and  Campbell,  why  was  not 
the  assignment  of  dower,  made  by  the  parties,  valid  and  bind- 
ing? 

The  statute  makes  it  the  duty  of  the  heir  or  person  having 
the  next  estate  of  inheritance  or  freehold,  to  lay  off  and  assign 
dower  as  soon  as  practicable  after  the  death  of  the  Imsband, 
and  in  case  of  failure  to  do  so  for  one  month,  the  widow  may 
petition  the  court  to  assign  her  dower. 

In  Scribuer  on  Dower,  Vol.  2,  p.  65,  it  is  said:  "  It  is  not 
necessary  to  a  valid  assignment  of  dower  that  legal  proeeed- 
inijs  should  be  instituted  by  either  party.  The  person  on 
whom  the  right  or  duty  is  devolved  of  making  the  assign- 
ment  may  at  once  proceed  to  set  apart  to  the  widow  her  pro- 
portion of  the  estate;  and  if  this  be  fairly  done,  it  is  as  eff'ect- 
ual  and  binding  as  if  performed  under  a  judgment  or  decree* 
of  the  court."  And  on  page  60:  "  Dower  may  be  assigned 
by  parol.  The  widow  being  entitled  by  common  right,  noth- 
ing is  required  but  to  ascertain  her  share;  and  when  that  is 
accomplished  by  assignment,  and  she  has  entered,  the  free- 
hold vests  in  her  without  livery  of  seizin  or  writing,  and  this 
is  true,  not  only  when  the  dower  is  assigned  in  the  manner 
prescribed  by  law,  but  also  when  a  different  mode  of  assign- 
ment is  adopted  by  agreement,  as  when  a  rent  issuing  out  of 
the  lands,  or  an  undivided  third  part  is  allotted  to  the  widow.*' 
The  assignment  of  dower  in  this  case,  as  between  the  widow 
and  Campbell  complies  with  all  these  requirements. 

The  amount  assigned  Mrs.  Moore  was  her  full  proportion ; 
it  was  fairly  made,  she  accepted  and  occupied  it  for  several 
years  without  objection,  and  permitted  Campbell  to  occupy 
the  part  assigned  to  him,  in  the  full   belief  that  he  had  per- 
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formed  his  whole  duty  in  the  assignment  of  her  dower;  and 
we  can  see  no  reason,  either  upon  principle  or  authority,  why 
this  was  not  a  valid  assignment  of  dower  as  between  the  par- 
ties. How  far  it  was  binding  upon  the  other  heirs  need  not 
be  considered,  as  they  do  not  complain  of  it,  and  their  rights 
are  not  involved  in  the  question  now  under  consideration. 

Upon  the  case  made  by  the  bill  and  proof,  we  are  of  opin- 
ion the  court  not  only  erred  in  decreeing  the  payment  of  rents 
and  profits  to  the  widow,  but  also  in  ordering  a  new  assign- 
ment of  dower  as  between  her  and  Campbell. 

If  the  assignment  already  made  arid  acquiesced  in  by  the 
parties  is  to  be  set  aside  and  a  new  assignment  of  dower 
made,  the  grounds  for  such  action  should  be  set  out  in  the 
bill  and  sustained  by  proof,  neither  of  which  is  done  in  this 
case. 

Other  questions  are  discussed,  which  in  the  view  we  have 
taken  of  the  case,  it  is  not  necessary  to  notice  here. 

Decree  reversed  and  cause  remanded. 

Eeversed  and  remanded. 


Chicago  &  Alton  Railroad  Co, 

V. 

Bridget  O'Bryan,  Adm'x,  etc. 

1.  Fellow  servantb. — When  servants  are  engaged  in  the  same  line 
of  employment,  if  there  is  a  rational  and  necessary  connection  between  the 
difterent  parts  thereof,  such  as  necessarily  brings  them  into  frequent  contact 
with  each  other  in  the  prosecution  of  their  work,  they  are  co-servants. 

2.  Risk  op  employment — Fellow  servants. — Where  the  machine 
and  car  shops  in  the  same  yard  were  under  the  general  supervision  of  one 
man,  but  each  had  a  separate  foreman,  and  the  foreman  of  the  machine 
shop,  wishing  material,  ordered  the  foreman  of  the  car  shop  to  have  certain 
cars,  which  were  m  the  way,  removed,  and  the  latter's  gang  of  men  went  to 
work,  deceased  placing  himself  directly  in  front  of  the  bumpers,  to  help 
push,  and  the  gang  of  men  of  the  former  were  moving  other  cars,  and  after 
pushing  down  one,  another  was  sent  with  such  force  as  to  push  the  first 
against  the  car  in  front  of  which  was  deceased,  by  which  he  was  fatally 
injured.  Held,  that  the  accident  was  without  fault,  and  the  injury  one  the 
risk  of  which  deceased  assumed  when  he  accepted  the  service;  that  deceased 
and  the  person"*  who  caused  the  injury  were  fellow  servants. 
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Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  O.  T.  Hkevks,  Judge,  presiding.  Opiaion  filed  May 
22,  1884. 

Messrs.  Wclltams,  B(jrb  &  CAPKrT,  for  appellant;  as  to  an 
employe  assuming  the  usual  or  ordinary  risks  of  employmentj 
cited  C.  &  N.  W.'  Ry.  Co.  v.  Djnaliue,  75  111.  106;  I.  C.  R. 
li.  Co.  V.  Welch,  52  111.  183;  I.,  B.  &  W.  Ry.  Co.  v.  Flan- 
igin.  77  III.  365;  T.,  W.  &  W.  Ry.  Co.  v.  Darkin,76  111.  395; 
Cooley  on  Torts,  pp.  541,  551-2. 

Where  the  injury  is  caused  by  the  neglio^ence  of  a  fellow 
servant  in  the  same  line  of  employment,  the  common  master 
is  not  liable:  T.,  W.  &  W.  Ry.  Co.  v.  Durkin,  76  111.  395; 
C.  &  A.  R.  R.  Co  V.  Koefe,  47  III.  108;  C.  &  A.  R.  R.  Co.  v. 
R'isli,  84  III.  570;  Valtez  v.  O.  &  M.  Ry.  Co.,  85  111.  500; 
C.  &  N.  W.  Rv.  Co.  V.  Moranda,  93  III.  302. 

As  to  who  are  fellow  servants:  Wood  on  Master  and  Ser- 
vant, §§  425,  427,  435;  Kranz  v.  White,  8  Bradwell,  583;  C. 
&  A.  R.  R.  Co.  V.  Murphy,  53  III.  336;  C,  C.  &  I.  C.  R.  R  Co.' 
V.  Troesch,  68  III.   545;  C.  &  N.  W.  Ry.   Co.  v.  Scheuring, 

4  Bradwell,  533;  Morgan  v.  Ry.  Co.,  L.  R.  I.  Q.  B.  149; 
Wonder  v.  B.  &  O.  R.  R.  Co.,  32  Md.  411;  Slater  v.  Jewett, 
85  K  T.  61;  Farwell  v.  B.  &  W.  R.  R.  Co.  4  Mete.  49; 
Priestly  v.  Fowler,  3  M.  &  W.  1:  Coon  v.  8.  &  U.  R.  R.  Co., 

5  K  Y.  492;  Boldt  v.  N.  Y.  C.  R.  R.  Co,  18  N.  Y.  432;  Gil- 
shannon  V.  S.  B.  R  R.  Co.,  10  Cush.  228;  Wright  v.  N.  Y. 
C.  R.  R.  Co.,  25  N.  Y.,  562;  Hutchinson  v.  Riilway  Co.,  5 
E^ch.  343;  Wilson  v.  Merry,  1  L.  R.  H.  L.  Sc.  App.  Cas. 
326;  Lshigh  Valley  C.  Co.  v.  Jones,  86  Pa.  St.  432;  Love- 
;rpove  V.  L.  B.  &  S.  R.  Ry.  Co.,  16  C.  B.  N".  S.  669;  Barton's 
Hill  R.  R.  V.  Reid,  3  Macq.  H.  L.  Cas.  266;  Simmon  v.  N. 
Y.  &  H.  R.  R.  Co.,  62  N.  Y.  251;  Whaalan  v.  M.  R.  &  L.  E. 
R.  R.  Co.,  8  Ohio  St.  249;  Brown  v.  Maxwell,  6  Hill,  592; 
Foster  V.  M.  R.  R.  R.  Co.,  14  Minn.  360;  Slattery  v.  T.  &  W. 
Ry.  Co.,  23  Ind.  81;  Walker  v.  B.  &  M.  R.  R.  Co.,  128 
Mass.  8;  Holden  v.  F.  R.  R.  Co.,  129  Mass.  268;  Speed  v. 
A.  &  P.  R.  R.  Co.,  71  Mo.  303;  N.  C.  &  St.  L.  Ry.  Co.  v. 
Goster  (Sup.  Ct.  Tenn.),  XI  Am.  &  Eng.  Cas.  180. 
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Mp.  John  T.  Lillard  and  Messrs.  Fifbr  &  Phillips,  I'o 
appellee;  that  the  question  whether  two  employes  in  a  ^iven 
case  are  fellow  servants,  is  one  of  fact  for  the  jury,  cited  T., 
W.  &  W.  Ry.  Co.  V.  Moore,  77  111.  217;  C,  B.  &  Q.  R.  R. 
Co.  V.  Gregory,  68  111.  284;  Ind.  &  St  L.  R  R.  Co.  v.  Mor- 
genstern,  106  111.  216;  Mullen  v.  Steamship  Co.,  78  Pa.  St. 
25. 

HiGBEE,  P.  J.  Tills  was  an  action  on  the  case  brought  by 
appellee  to  recover  damages  sustained  by  the  next  of  kin  of 
James  O'Bryan,  deceased,  resulting  from  his  death,  charged  to 
have  been  caused  by  the  negligence  of  appellant's  servants. 

The  construction  and  repair  shops  of  the  railroad  company 
at  the  time  of  the  accident  causing  his  death,  were  located  at 
Bloomington,  and  with  the  grounds  used  in  connection  with 
them,  covered  nearly  fifty  acres  of  land,  and  employed  about 
nine  hundred  men,  all  of  whom  were  under  the  general  super- 
vision and  charge  of  William  Wilson,  divided  into  sub-de- 
partments, known  as  car  shop,  paint  shop,  blacksmitl)  shop, 
machine  shop,  boiler  shop,  round  house,  foundry  and  lumber 
yard,  each  of  which  had  one  foreman  and  some  of  them  two, 
all  of  whom  were  appointed  by  Wilson.  There  were  three 
time  keepers,  one  in  the  car  shop,  one  in  the  blacksmith  shop 
and  one  in  the  machine  shop,  all  of  whom  reported  to  Wilson 
at  the  end  of  each  month.  The  machine  shop  was  near  the 
south  end  of  the  yard,  and  the  car  shop  toward  Ihe  north  end; 
between  them  was  a  common  storeroom  under  a  sub-super- 
intendent,  where  all  materials  and  supplies  needed  by  any  of 
the  shops  were  kept  under  cover. 

The  different  shops  were  connected  by  tracks.  The  car 
shops  had  a  gang  of  sixteen  or  eighteen  men  to  carry  materials 
to  and  from  the  shops  as  required,  under  a  foreman  named 
Shields,  and  the  machine  shop  had  a  like  gang  under  White 
as  foreman;  both  foremen  were  under  the  control  of  Wilson. 
Most  of  Shields'  orders  came  from  the  superintendent  of  the 
car  shop  and  those  of  White  from  the  superintendent  of  the 
machine  shop.  The  supplies  used  in  these  shops  were  kept  in 
the  storehouse,  and  those  needed  in  the  car  shop   were  taken 
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from  the  storehouse  to  it  by  Sluelds'  men,  and  those  needed 
at  the  njaehine  shop  by  White's  men.  There  were  many 
tracks  in  the  yard  over  which  these  gangs  of  men  were  in  the 
constant  habit  of  passing  and  re-passiiig,  their  most  usnal 
place  of  meeting  being  at  or  near  the  common  storehouse, 
where  the  materials  used  by  the  shops  were  loaded  and  un- 
loaded, as  stored  or  removed  therefrom.  The  track  upon 
wliicl)  the  accident  occurred  led  from  the  car  shop  past  the 
storehouse  to  the  machine  shop;  its  genei*al  direction  being 
southeast  and  northwest,  with  a  grade  of  about  fifty  feet  to 
the  mile. 

On  tlie  day  in  question,  Wilson  wanted  a  load  of  car  wheels 
taken  from  immediately  south  of  the  storehouse  to  the 
foundry,  which  was  almost  directly  west  from  the  car  bouse, 
and  ordered  Siiields  to  have  the  car  moved  down  to  the  place 
where  it  Wiis  to  be  unloaded  and  then  unload  it.  Sliields  ac- 
cordingly ordered  seven  of  his  men  to  go  and  do  the  work, 
among  whom  was  O'Bryan.  They  approached  the  car  from 
the  west.  The  first  man  who  came  up  was  Cunningham,  who 
t«>ok  his  place  upon  the  east  side  of  the  car;  then  two  others 
came  and  took  their  positions  to  the  right  of  the  bumper; 
then  O'Bryan  exactly  in  front  of  the  bumper;  then  three 
others  behind  the  car  and  to  the  left  of  the  bumper. 

Just  before  this,  White  had  sent  some  of  his  men,  under 
one  of  his  workmen  named  Kinealy — who  was  a  common 
laborer,  receiving  the  same  pay  as  the  rest — to  get  some 
wheels,  fastened  together  by  tiieir  axles,  upon  this  same  track, 
farther  south  than  tlie  car  where  O'Bryan  was.  Three  empty 
cars  were  in  the  way  and  had  to  be  moved  north  before  tliese 
wheels  could  be  put  u}>on  tlie  track.  One  car  had  been  sent 
down  and  a  brake  slightly  set  on  it  by  Ready,  one  of  White's 
men,  before  O'Bryan  and  those  with  him  had  taken  tlieir 
positions.  This  car  stopped  but  a  few  feet,  perhaps  from  three 
to  five  feet,  from  the  car  O'Bryan's  gang  was  to  move.  Those 
with  Kinealy  then  pushed  the  second  car  down  in  like  man- 
ner and  had  started  for  the  third  car.  This  second  car  going 
down,  struck  the  first  car  with  force  sufficient  to  push  it 
against  the  car  O'Bryan  was  pushing,  so  that  O'Bryan  was 
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caught  between  the  bumpers  and  sustained  injuries  from 
which  he  died  two  davs  afterward.  None  of  the  other  work- 
men  with  O'Bryan  were  hurt,  and  he  would  not  have  been  hurt 
liad  he  not  been  standing  between  the  bumpers. 

The  trial  of  the  cause  resulted  in  a  verdict  and  judgment 
against  the  railroad  company  from  which  it  appeals  to  tliis 
court,  and  assigns  numerous  errors. 

There  was  but  little  or  no  conflict  in  the  evidence  as  to  the 
principal  facts  of  the  case.  Did  they,  in  any  reasonable  view 
that  can  be  taken  of  them,  justify  the  verdict?  Waiving  all 
question  as  to  the  degree  gf  negligence,  if  any,  attributable  to 
deceased  in  voluntarily  placing  himself  directly  between  the 
bumpers  of  the  cars  where  he  received  his  injury,  we  are  of 
opinion  that  the  case  made  by  the  proofs  discloses  no  such 
omission  of  duty  or  wrongful  act  on  the  part  of  appellant's 
servants  as  to  render  it  liable  for  the  death  of  deceased.  When 
White's  men  went  between  the  cars,  where  deceased  received 
liis  injury,  tl:ey  neither  saw  nor  heard  Kinealy's  men.  The 
approaching  car  moved  so  slowly  and  noiselessly  that  the  men 
did  not  hear  it  even  when  it  struck  the  car  just  back  of  them, 
and  within  from  three  to  six  feet  of  the  car  they  were  work- 
ing? at. 

Kinealy's  men  were  moving  the  cars  in  the  usual  manner 
of  moving  them  on  the  tracks  in  the  yard;  they  saw  no  one 
about  the  cars  below,  nor  had  they  any  reason  to  suspect  there 
was  any  person  on  the  track  or  near  it  when  they  started 
either  of  the  cars.  The  distance  the  cars  had  to  go  before  they 
wo  lid  be  stopped  by  striking  the  car  below  was  probably  not 
exceeding  two  hundred  feet;  the  grade  was  slight;  the  cars 
moved  slowly,  giving  ample  time  for  any  one  who  saw  them 
to  get  out  of  their  way;  the  track  was  in  plain  view  between 
them  and  the  cars  below,  and  no  danger  was  apparent  or 
could  have  been  foreseen  by  a  reasonably  prudent  person. 
The  manner  of  moving  the  cars  was  not  dangerous  in  itself, 
certainly  not  more  so  than  if  Kinealy's  men  had  been  behind 
the  car  pushing  it  to  the  place  where  it  was  wanted. 

The  act  of  moving  the  cars  Was  not  necessarilj'  or  appar- 
ently dangerous  to  persons  using  ordinary  care;  the  accident 
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must  tiierefore  be  regarded  ad  without  fault,  and  the  injury  re- 
Bulting  therefrom,  as  one  the  risk  of  wliicli  deceased  assumed 
when  he  accepted  the  service,  and  for  which  the  law  affords 
no  remedy.  Addison  on  Torts,  Sec.  3;  Cooley  on  Torts,  p« 
530;  T.  W.  &  W.  Ry.  Co.  v.  Muthersbaugh,71  111.  572. 

It  is  next  contended  that  the  relation  of  the  parties  who 
caused  the  injury  to  O'Bryan  was  that  of  fellow  servants  i» 
the  service  of  a  common  master  in  the  same  line  of  employ 
roent,  and  that  therefore  no  action  lies  for  the  injury. 

The  briefs  of  the  parties  contain  a  very  full  and  elaborate 
review  of  the  authorities  upon  the  subject  of  who  are  fellovi 
servants  within  the  meaning  of  the  law  in  this  State,  and  much 
stress  is  placed  upon  certain  expressions  used  in  the  opinion 
of  the  court  in  the  case  of  C.  &  N..W.  Ry.  Co.  v.  Moranda, 
93  111.  302.  We  have  again  carefully  examined  that  case  as 
M'ell  as  all  the  cases  so  ably  reviewed  by  it,  and  will  content 
ourselves  with  the  announcement  of  our  conclusions  without 
any  extended  discussion  of  the  question.  If  there  is,  as  is 
claimed,  a  want  of  harmony  in  the  numerous  cases  upon  this 
subject,  it  should  be  corrected  in  the  court  of  last  resort,  not 
here.  It  is  not  our  province  or  pleasure  to  indulge  in  any  dis- 
cussions or  criticisms  upon  that  subject.  Our  only  duty  is  to 
extract  the  true  rule  from  the  numerous  decisions  and  apply 
it  to  the  case  in  hand. 

After  a  full  and  careful  examination  of  the  facts  developed 
by  the  evidence  in  the  case,  and  of  all  the  autliorities  referred 
to,  applying  what  is  said  by  the  learned  judge  in  the  Moranda 
case  to  the  facts  of  the  case  under  consideration,  and  in  view 
of  the  full  indorsement  in  that  case  ot  the  doctrine  of  the  case 
of  C.  &  A.  R.  R.  Co.  V.  Murphy,  53  111.  336,  we  are  very  clearly 
of  opinion  that  the  deceased  and  the  persons  who  caused  the 
injury  resulting  in  his  death  were  fellow  servants  of  a  com- 
mon master,  engaged  in  the  same  line  of  employment. 

The  question  of  who  are  fellow  servants,  as  well  as  that  of 
negligence,  is  held  by  the  Supreme  Court  to  be  a  question  of 
fact  to  be  determined  by  the  jury  from  the  evidence.  I.  &  St. 
L.  R.  R.  Co.  V.  Morgenstern,  106  111.  216, 

And  in  this  view  the  verdict  of  the  jury  ought  not  to  be 
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disturbed  by  this  court  unless  it  is  so  manifestly  unsupported 
by  the  evidence  as  to  show  that  injustice  has  been  done;  but  in 
a  case  where  the  main  facts  are  uncontroverted  and  we  are  fnllv 

• 

convinced  that  in  no  view  of  the  case  made  can  the  plaintiif 
rightfully  recover,  and  so  long  as  it  is  made  our  duty  by  law 
to  review  the  facts,  and  more  especially  since  that  right  has 
been  taken  from  the  Supreme  Court,  we  must  not  hesitate  to 
do  our  duty  and  reverse  the  judgment,  notwithstanding  the 
fact  that  the  jury  saw  the  witnesses  on  the  stand  and  had 
better  means  of  giving  proper  weight  to  their  evideuce  than 
we  have. 

On  the  trial  of  the  cause  the  court,  on  behalf  of  the  plaint- 
iffs below,  gave  to  the  jury  the  following  instruction: 

"  You  are  instructed  tliat  even  though  two  servants  may  be 
employed  by  the  same  master,  yet  if  they  are  not  by  their 
usual  duties  brought  into  habitual  association,  and  are  not  at 
the  particular  time  in  question  co-operating  with  each  other 
in  any  particular  business  or  work,  they  are  not  fellow  ser- 
vants in  the  same  line  of  employment." 

The  terms  "brought  into  habitual  association "  and  "co- 
operating with  each  other  in  any  particular  business  or  work" 
are  so  geueral  and  vague  that  they  would  convey  to  the  mind 
of  a  juror  unlearned  in  the  law  a  very  indefinite  idea  of  the 
law  of  fellow  servants,  and  as  applied  to  the  facts  of  the  case 
before  the  jury,  could  hardly  have  failed  to  mislead  them. 

To  co-operate  in  a  particular  work  would  most  likelj'  be 
understood  as  requiring  the  parties  to  be  engaged  in  doing 
exactly  the  same  work  at  the  same  time  and  place  and  under 
the  same  foreman.  In  all  such  work  there  must  necessarily 
be  division  of  labor  among  servants;  one  does  one  thing  and 
another  a  different  thing.  In  performing  different  parts  of 
the  work  it  is  not  uncommon  for  the  servants  to  work  under 
different  overseers  or  foremen,  but  all  are  alike  the  servants 
of  a  common  master;  and  when  engaged  in  the  same  line 
of  employment,  if  there  is  a  rational  and  necessary  connection 
between  the  different  parts  thereof,  siich  as  necessarily  brings 
the  servants  into  frequent  contact  with  each  other  in  the  pros- 
ecution of  their  work,  they  are  co-servants.      We  do   not 
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understand  this  view  of  the  law  to  be  in  conflict  with  tlie 
doctrine  of  the  Moranda  case.  On  the  contrary  it  is  fully 
supported  by  the  Murphy  case  there  quoted  and  approved  as 
unquestionable  law.  Again,  long  after  the  decision  of  this 
case  the  Supreme  Court,  in  an  opinion  tiled  in  the  Morgen- 
stern  case,  sujpra^  held  that  a  car  inspector  who  was  injured 
while  in  the  discharge  of  his  duties,  and  a  baggagennan  who 
caused  the  injury  while  wheeling  baggage,  both  working  in 
the  same  yard,  were  fellow  servants,  notwithstanding  their 
duties  were  essentially  diiFerent  and  one  was  employed  by 
and  reported  to  the  master  mechanic  and  the  other  was  em- 
ployed by  and  reported  to  the  superintendent.  And  the  Mo- 
randa case  was  referred  to  as  authoritv  for  so  holding.  Sub- 
sequently  a  rehearing  was  granted  and  the  case  finally  de- 
cided on  other  grounds,  but  the  opinion  in  this  respect  was 
not  changed  or  modified,  and  may  therefore  be  considered  as 
correctly  expressing  the  opinion  of  the  court  upon  this  ques- 
tion. 

For  the  reasons  here  given,  the  judgment  is  reversed  and 
the  eanse  remanded. 

Keversed  and  remanded. 


V. 

Horace  B.  Shinn  et  al. 

1.  FonBCiiOSTTntt— Purchase  by  MonroAOOR— Fraudulewt,  held  a 
BEBEMPTiON.-^When,  for  the  purpose  of  defeating:  a  junior  mortgasree  or 
creditor,  a  prior  mortga^  is  foreclosed  and  the  property  is  bought  in  at  the 
foreclosure  sale  with  money  furnished  by  the  mortgagor,  a  court  of  equity 
has  the  undoubted  right  to  defeat  the  intended  fraud  by  treating  the  hold- 
ers of  the  legal  title,  who  are  mer3  volunteers  having  pa  d  nothing  for  it, 
and  those  holding  under  them  with  notice  of  the  mortgagees'  rights,  as 
trustees  of  the  insolvent  mortgagor,  and  subject  the  title  in  their  hands  to 
the  rights  of  his  mortgagee;  or  if  necessary,  to  prote  t  the  rights  of  the 
mortgagee  against  the  title  bought  with  the  money  of  the  mortgagor  and 
held  in  trust  for  him,  to  hold  the  payment  of  his  money  for  the  certificate  of 
purchase  as  a  redemption  from  the  foreclosure  sale. 
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2.  Parties. — The  purchasers  of  a  deceased  mortgagee's  interest,  not  his 
executor,  are  the  representatives  of  the  righls  secured  to  the  mortgagee,  and 
are  the  proper  persons  to  be  made  parties  to  a  foreclosure  proceeding  under 
an  adverse  mortgage. 

3.  Title — Notice. — Title  purchased  with  notice  of  adverse  claims  will 
not  be  rendered  invalid  thereby ,  if  derived  from  a  bona  fide  owner  without 
notice. 

Error  to  the  Circuit  Conrt  of  Moultrie  county;  the  Hon. 
J.  W.  Wilkin,   Judge,  presiding.     Opinion  filed   May  22, 

1884. 

Mr.  S.  M.  SMYSERand  Messrs.  Craio  &  Craig,  for  plaintiffs 
in  error;  as  to  res  adjudlcata^  cited  Kinney  v.  Krioeble,  51 
111.  112. 

A  purchaser  in  ignorance  of  any  fraud  will  be  protected:  1 
Story  on  Equity  Jurisprudence,  §§  381,  434;  3  Washburn  on 
Real  Property,  299;  Dennis  v.  McCagg,  32  111.  429;  Gavagan 
V.  Bryant,  83  111.  380;  Peck  v.  Arehart,  95  111.  117;  Bradley 
V.  Luce,  99  111.  234. 

As  to  purchase  lis  pendens:  2  Blackford  R  259;  Stone  v. 
Connelly,  1  Met.  (Ky.)654;  Jones  v.  Lusk,  2  Met.  (Ky.)356; 
Clarkson  v.  Morgan,  C.  B.  Mon.  441;  Gates  v.  Franklin  Sav- 
ings  Bk.,  85  111.  256;  Fergus  v.  Wood  worth,  44  111.  385:  Wade 
on  Notice,  §  336. 

It  is  not  proper  in  a  foreclosure  suit  to  try  a  title  paramount 
to  that  of  the  mortgagor.  The  only  proper  object  of  the  suit 
is  to  bar  the  mortgagor  and  those  claiming  under  him :  Pel  ton 
V.  Farmin,  18  Wis.  234;  Summers  v.  Bromley,  28  Mich.  125; 
Rath  bone  v.  Hooney,  58  N.  Y.  463;  Merchants  Bank  v. 
Thompson,  55  N.  Y.  7;  Brundage  v.  D.  &  F.  (Miss.)  60;  San 
Francisco  v.  La^vton,  18  Cal.  465;  Helsey  v.  Abbott,  13  Cal. 
609. 

Messrs.  Eden,  Clark  &  Mouser,  for  defendant  in  error; 
cited  Diinlap  v.  Wilson,  32  111.  523;  Oliver  v.  Piatt,  3  How. 
(U.  S.)  333. 

HiOBEE,  J.  This  was  a  bill  filed  in  the  Moultrie  Circuit 
Court  by  Horace  B.  Shinn  against  OIcmentL.  Shinn,  William 
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11.  Shinn,  Mary  A.  Kenney,  Hezekiah  M.  Ashmcire,  Jacob 
Zimmerman,  administrator  of  H.  J.  Ashraore,  and  Albert  C. 
Burnham,  as  trustee  of  Austin  M.  Ward,  defendants,  to  fore- 
close a  mortgacje  executed  to  the  said  Horace  B.  by  Clement 
L.  on  January  6,  1865,  to  secure  the  sum  of  $5,000. 

Prior  to  the  execution  of  this  raortp^ore  the  parties  thereto, 
Horace  B.  and  Clement  L.  Shinn,  had  been  joint  owners  of 
the  mortgaged  premises,  having  purchased  the  same  from  one 
Ebenezer  Noyes  on  the  13th  day  of  September,  1864,  on 
which  day  they  executed  to  him  a  mortgage  on  said  premises 
to  secure  tlie  purchase  money  amounting  to  $3,000,  which 
was  duly  recorded  on  the  day  of  its  execution. 

At  the  November  term,  1869,  of  the  Moultrie  Circuit 
Court,  a  decree  of  foreclosure  was  rendered  on  the  Noyes 
mortgage  in  favor  of  one  Thomas  B.  Trower,  who  had  pur- 
chased the  same,  against  the  mortgagors,  Clement  L.  and 
Horace  B.  Sliinn,  both  of  whom  were  parties  and  had  been 
served  with  process.  A  sale  of  the  mortgaged  premises  was 
made  under  this  decree  by  the  master  in  chancery,  and 
Trower  became  the  purchaser,  and  subsequently  sold  and 
assigned  his  certificate  of  purchase  to  William  H.  Shinn  and 
Mary  A.  Kenney,  in  consideration  of  $5»140.91,  to  him  paid; 
and  on  the  25th  day  of  March,  1871,  the  time  of  redemption 
having  expired,  they  received  a  deed  from  the  master  therefor, 
which  was  recorded  on  the  same  day. 

The  bill  in  the  case  now  under  consideration  seeks  to  sub- 
ject  the  title  of  William  H.  Shinn  and  Mary  A.  Kenney  thus 
acquired,  to  the  payment  of  a  mortgage  debt  due  from  Clem- 
ent L.  to  Horace  B.  upon  the  ground,  as  alleged  in  the  bill, 
that  they  purchased  the  same  with  full  knowledge  of  the 
rights  of  the  complainant,  Horace  B.,  and  paid  for  it  with 
the  money  of  the  said  Clement  L.  Shinn. 

Answers  were  tiled  to  this  bill  by  the  defendants,  except 
Burnham,  who  was  defaulted.  Clement  L.  Shinn  also  tiled  a 
cross-bill  asking  that  an  account  be  taken  of  certain  partner- 
ship accounts  alleged  to  exist  between  him  and  the  said  Hor- 
ace B.  Shinn,  and  that  the  amount  found  to  be  due  him  be 
applied  in  satisfaction  of  his  mortgage  debt  to  Horace. 
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It  further  appears  that  on  June  25,  1872,  while  the  title  of 
record  stood  in  the  names  of  William  li.  Shinn  and  Mary  A. 
Kenney,  they  borrowed  from  one  Anstin  M.  Ward  the  sum 
of  $5,000,  J2;iving  their  n4>te  payable  in  live  years  with  inter- 
est at  the  rate  of  ten  per  cent,  per  annum  therefor,  and  to 
secure  the  same,  executed  to  Albert  C.  Burnham  a  trust  deed 
in  the  usual  form  upon  the  premises  in  controversy,  wliich 
was  then  recorded. 

On  a  former  hearing  of  the  cause  the  court  found  as  to  the 
rights  of  William  H.  Shinn,  that  the  title  conveyed  to  him 
was  purchased  and  paid  for  with  the  money  of  Clement  L. 
Shinn;  that  the  conveyance  was  fraudulent  as  against  the 
rights  of  complainant,  and  that  he  held  the  title  by  him  so 
acquired  in  trust  for  Clement  L.,  subject  to  his  mortgage  to 
Horace  B.,  and  as  to  such  interest  the  mortgage  was  fore- 
closed by  the  decree.  The  cross-bill  of  Clement  L.  was  dis- 
missed; the  court  found  that  Mary  A.  Kenney  was  an  inno- 
cent purchaser  without  notice;  that  her  rights  were  superior 
to  those  of  the  complainant,  and  that  as  such  purchaser  she 
was  entitled  to  120  acres  of  the  lands  in  controversy,  and  the 
said  William  H.  Shinn  to  280  acres,  subject  to  the  lien  of 
complainant's  mortgage. 

From  this  decree  an  appeal  was  prosecuted  to  the  Supreme 
Court,  where  the  same  was  reversed  and  the  cause  remanded 
at  the  January  term,  1879,  and  reported  as  Shinn  et  al.  v. 
Shinn  et  al.,  91  111.  483. 

That  court  held  that  the  crossbill  of  Clement  L.  was  prop- 
erly dismissed;  that  the  decree  of  the  trial  court  was  erro- 
neous and  must  be  reversed  for  two  reasons.  First,  because 
Austin  M.  Ward  was  not  only  a  proper,  but  a  necessary  party 
to  the  bill.  Second,  because  the  conveyance  to  William  H. 
Shinn  and  Mary  A.  Kenney,  vested  each  with  an  undivided 
moiety  of  the  whole,  and  not  to  separate  and  distinct  interests 
in  proportion  to  the  money  paid  by  them,  and  that  the  decree 
finding  that  Shinn  owned  and  was  entitled  to  280  acres  and 
Mrs.  Kenney  to  only  120,  was  not  in  accordance  with  the 
rights  of  the  parties.  In  the  opinion  of  the  court,  satisfaction 
was  expressed  with  the  tinding  of  the  trial  court  that  Mrs. 
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Kenuey  was  a  bona  fide  purchaser  for  a  valuable  consider- 
ation, and  dissatisfaction  witli  the  finding  that  tlie  money  of 
Clement  L.  paid  for  the  part  of  the  premises  conveyed  to 
William  H.  Shinn.  It  was  said  bv  the  court  that  the  evi- 
dence  did  not  sustain  this  conclusion.  The  decree  was  reversed 
and  the  cause  remanded  for  further  proceedings  in  consonance 
with  the  opinion. 

On  a  second  hearing  the  decree  was  the  same  as  the  first, 
except  as  to  the  interests  of  William  H.  Shinn  and  his  sister, 
Mrs.  Kenney,  which  were  made  to  conform  to  the  views  of 
the  Supreme  Court,  by  giving  to  each  a  moiety,  and  from  this 
decree  the  present  writ  of  error  is  prosecuted  to  this  court. 

It  is  now  contended  by  counsel  for  plaintifi>j  in  error,  that 
the  Supreme  Court  having  found,  as  stated  in  the  opinion^ 
that  the  evidence  did  not  sustain  the  allegation  that  the  con- 
veyance from  the  master  to  William  H.  was  paid  for  by  the 
money  of  his  father,  Clement  L.  Sliinn,  that  question  was  re^ 
adjudicataj  and  the  circuit  court  erred  in  not  so  treating  it, 
and  in  receiving  additional  evidence  on  that  subject. 

This  contention  is  not  well  founded.  Under  the  Practice 
Act,  the  Supreme  Court  has  the  power  in  case  of  partial  re- 
versal to  give  such  judgment  or  decree  as  the  case  may  re- 
quirei  or  to  remand  the  same  for  further  proceedings,  cither 
with  or  without  instructions,  for  the  guidance  of  the  trial 
court,  which  are  obligatory  on  the  inferior  court  and  must  be 
obeyed  by  it  in  all  further  proceedings  had  in  the  cause;  but 
when,  as  here,  the  cause  is  remanded  for  a  new  trial  in  con- 
sonance with  the  opinion  of  the  appellate  court,  without  any 
specific  directions,  what  was  said  by  that  court  in  reference  to 
the  weight  of  evidence  must  be  understood  as  applying  only 
to  the  facts  as  disclosed  in  the  record  then  being  considered, 
and  only  the  legal  principles  announced  are  binding  on  the 
inferior  court,  and  are  to  be  observed  in  the  future  trial  of  the 
cause.  It  is  the  duty  of  the  trial  court,  when  justice  demands 
it,  to  permit  amendments  to  the  pleadings  and  the  taking  of 
additional  evidence,  and  tlie  case  should  be  tried  upon  all  the 
proof  in  the  record  at  the  liearing,  tlie  new  as  well  as  the  old. 
As  was  said  in  Chickering  v.  Failes,  29  111.  302,  it   by  no 
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means  follows  that  other  facts  may  not  be  proved,  within  the 
principle  announced,  which  Avill  obviate  the  objections  to 
granting  the  relief  sought,  or  to  the  allowance  of  the  defense 
interposed.  As  sustaining  the  views  here  expressed,  see  also 
Eising  V.  Carr,  70  111.  697;  Hugh  v.  Harvey,  84  111.  310; 
Blatchford  v.  Newberrv,  100  111.  484. 

The  additional  evidence  admitted  by  the  court  on  the  new 
trial  of  the  cause,  so  far  as  the  purchase  of  William  H.  Shinn 
was  concerned,  tended  most  strongly  to  sustain  the  charge  in 
the  bill  that  it  was  paid  for  by  the  money  of  his  father,  and  it 
was  properly  admitted  and  considered  by  the  court. 

It  is  next  insisted  by  plaintiffs  in  error,  that  William  H. 
Shinn  and  Mrs.  Kenney,  and  those  holding  under  them,  rep- 
resent a  prior  adverse  title  which  can  not  be  litigated  in  this 
suit,  and  numerous  authorities  are  referred  to  to  sustain  the 
doctrine  that  in  a  suit  to  foreclose  a  mortage,  one  who  holds 
adversely  to  the  title  of  the  mortgagor  and  prior  to  the 
mortgage  can  not  be  made  a  party  defendant  for  the  purpose 
of  trying  the  validity  of  his  adverse  claim  of  title.  The  cor- 
rectness of  the  rule  contended  for  is  not  controverted,  but  it 
has  no  application  to  the  case  under  consideration.  It  is  true, 
as  contended,  tliat  the  deed  from  the  master  in  chancery  to 
William  H.  Siiinn  and  his  sister,  relates  back  to  the  date  of 
the  Noyes  mortgage,  which  was  anterior  to  the  date  of  tlie 
mortgage  sought  t(»  be  foreclosed,  but  the  bill  does  not  attack 
the  validity  of  the  title  under  the  Noyes  mortgage.  Its  scope 
and  object  is  not  to  litigate  the  validity  of  that  title  but  to 
postpone  it  to  the  rights  of  Horace  B.  Shinn,  under  his  mort- 
gage from  Clement  L.  Shinn,  for  the  reason,  as  alleged,  that 
it  was  purchased  and  paid  for  with  the  money  of  Clement  L., 
and  the  conveyance  made  to  his  children.  If  these  allegations 
are  true,  a  court  of  equity  has  the  undoubted  right  to  defeat 
the  intended  fraud  by  treating  the  holders  of  the  legal  title, 
who  are  mere  volunteers  having  paid  nothing  for  it,  and  those 
holding  under  them  with  notice  of  complainants'  rights,  as 
trustees  of  the  insolvent  mortgagor  and  subject  the  title  in 
their  hands  to  the  rights  of  his  mortgagee;  or  if  necessary  to 
tect  the  rights  of  the  mortgagee  against  a  title  bought 
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with  the  money  of  the  mortgagor  and  held  in  trust  for  him, 
we  see  no  reason  why  the  conrt  should  not  hold  the  payment 
of  his  money  for  the  certificate  of  purchase  as  a  redemption 
from  the  foi-eclosure  sale  of  the  Noyes  mortgage. 

The  bill  is  very  defective  and  meager  in  its  statement  of 
facts,  but  it  is  not  obnoxious  to  the  objection  under  consider- 
ation. 

It  is  also  contended  by  plaintiffs  in  error  that  the  decree 
must  be  reversed  for  want  of  proper  parties  to  the  suit. 

As  already  stated,  the  Supreme  Court  held  that  Ward  was 
not  only  a  proper  but  a  necessary  party  to  the  suit,  and  re- 
versed the  decree  for  the  reason,  among  others,  that  he  was 
not  made  such;  and  under  this  ruling,  unless  he  or  those  hold- 
ing liis  interest  and  representing  his  rights  were  made  par- 
ties before  the  final  trial  of  the  cause,  the  decree  must  again 
be  reversed. 

"While  the  case  was  pending  in  the  Supreme  Court,  Austin 
M.  Ward  died,  and  after  it  was  reinanded,  but  before  any 
steps  were  taken  toward  making  new  parties,  Burnham,  the 
trustee  named  in  the  deed  of  trust,  by  virtue  of  the  power 
therein  contained,  at  the  request  ot*  the  executor  of  Austin  M. 
Ward,  default  having  been  made  in  the  payment  of  the  money 
thereby  secured,  sold  the  premises  to  Julian  J.  Beall  for 
$4,100,  cash,  being  more  than  sufficient  to  pay  the  amount 
remaining  due  said  estate,  and  on  September  2,  1879  (the 
day  of  the  sale),  the  said  trustee  jcxecuted  and  delivered  to 
Beall,  the  purchaser,  a  deed,  and  thereupon  Beall  conveyed 
by  deed  to  Isaac  B.  Craig.  Both  of  said  deeds  were  recorded 
on  the  day  they  were  executed,  September  2,  1879.  On  the 
4th  day  of  September,  1879,  two  days  after  said  deeds  had 
been  recorded,  the  complainants,  by  leave  granted  by  the 
judge,  at  chambers  in  vacation,  filed  an  amendment  to  the  bill, 
makino:  Delia  B.  Ward  executrix  of  Austin  M.  Ward,  de- 
ceased,  a  party  defendant  to  the  suit.  Before  she  was  made 
a  party  she  had  received  the  money  due  the  estate  by  the  sale 
of  the  land  under  the  deed  of  trust.  She  had  no  covenants  to 
protect,  neither  she  nor  the  estate  she  represented,  had  any 
interest  in  the  subject-matter  of  the  suit,  and  she  was  not  a 
proper  party  to  the  bill. 
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The  title  lield  under  the  trnstee's  sale  related  back  to  the 
date  of  the  trust  deed,  and  the  owners  thereof  were  possessed 
of  all  Ward's  former  rights,  and  were  the  only  persons  inter- 
ested in  sustaining  their  validity.  They,  not  Ward's  execu- 
trix, were  the  representatives  of  the  rights  secured  to  Waixl, 
nnd  as  such,  entitled  to  their  day  in  court,  and  the  court  erred 
in  proceeding  to  a  final  hearing  without  making  them  parties. 

To  enable  the  court  to  control  the  legal  title,  Burnham,  the 
trustee,  was  a  proper  party  to  the  bill;  he  had  no  inter- 
est in  the  trust  property,  nor  was  he  bound  to  defend  the  in- 
terests of  the  cestui  que  trust;  his  default  therefore  established 
nothing  prejudicial  to  the  rights  of  the  real  parties  in  interest. 
Fergus  v.  Wood  worth,  44  III.  385;  Bayard  v.  McGraw,  1 
Brad  well,  143;  Clark  v.  Manning,  4  Brad  well,  653;  Perry  on 
Trusts,  Sec.  520;  Gates  v.  Franklin  Savings  Bank,  85  111.  256; 
McGraw  v.  Bayard,  96  111.  146;  Clark  v.  Manning,  95  111.  580. 
•  Before  the  trial  of  the  cause,  David  K.  Morrison  and  Cora 
K.  Shinn  presented  a  petition  to  the  court,  stating  that  they 
were  the  owners  by  purchase  of  the  title  conveyed  by  Burn- 
liam  to  Beall  and  by  him  to  Craig,  and  asking  leave  of  the 
court  to  be  permitted  to  appear  and  defend  the  same.  This 
tlie  court  refused,  and  proceeded  to  decree  that  tlie  lien  of 
complainant  to  the  one  half  of  the  premises  held  by  William 
IL  Shinn  was  prior  and  superior  to  the  lien  of  the  Ward  deed 
of  trust,  under  which  petitioners  claimed  title.  In  this  we 
think  the  court  erred. 

It  is  claimed  by  defendant  in  error  that  the  holders  of  this 
title  purchased  pending  the  suit,  and  that  they  were  chargeable 
with  both  actual  and  constructive  notice  of  the  rights  of  com- 
])lainant  They  claimed  through  Ward,  who  as  a  mortgagee 
must  be  treated  as  a  purchaser.  At  the  time  he  loaned  his 
money  to  William  II.  Shinn  and  Mrs.  Kenney,  there  was  no 
suit  pending;  the  title  of  record  stood  in  their  names;  their 
father  professed  to  be  in  possession  as  their  tenant,  and  we  are 
unable  to  discover  by  the  record  before  us  that  Ward,  when 
lie  parted  with  his  money  and  took  the  deed  of  trust  to  secure 
it,  had  any  notice  that  the  land  had  been  paid  for  by  the 
money  of  their  father^  or  that  he  had  any  rights  adverse  to 
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their  title.  And  even  if  the  present  owners  of  the  title 
through  the  Ward  trust  deed  purchased  with  notice,  that 
would  not  render  their  title  invalid  if  they  derived  it  from  a 
bona  fide  owner  without  notice.  Bradley  et  al.  v.  Luce  et  al., 
99  111.  234. 

But  whatever  the  rights  of  the  "complainant  in  the  bill  as 
against  the  holders  of  this  title  may  be,  no  binding  decree  can 
be  made  until  they  are  afforded  an  opportunity  to  be  heard  in 
defense  of  their  rights. 

Decree  reversed  and  cause  remanded. 


60    6{c» 


Wabash,  St.  Louis  &  Pacific  Ry.  Co.  ji^  hdj 

V. 

Maria  Peterson. 

Bill  of  exoeptionb. — As  what  purports  to  be  a  bill  of  exceptions  in 
this  case  is  neither  signed  nor  sealed  by  the  judge  who  tried  the  cause,  and  is 
oUierwise  irregular,  it  is  fatally  defective. 

Appeal  from  the  Circuit  Court  of  Mason  county;  the  Hon. 
C.  Epler,  Judge,  presiding.     Opinion  tiled  July  3,  1884. 

Mr.  William  Brown  and  Mr.  W.  H.  Campbell,  for  appellant. 

Mr.  H.  R.  NoRTHBUP  and  Mr.  John  W.  Pitman,  for  appellee. 

Per  Curiam.  In  this  case  the  clerk  of  the  circuit  court  in 
making  up  the  transcript  of  tlie  record  has  copied  into  the 
same  that  which  purports  to  be  a  bill  of  exceptions,  but  upon  in- 
spection of  the  same  we  find  it  so  entirely  defective  in  its 
material  parts  that  we  can  not  regard  it  as  part  of  the  record. 
It  purports  to  contain  all  of  the  evidence  introduced  upon 
the  trial,  the  instructfons  given  on  the  part  of  both  parties, 
and  those  asked  by  appellant  but  refused  by  the  court.  At 
this  point  it  abruptly  terminates  without  giving  any  history 
of  the  proceedings  upon  motion  for  a  new  trial  or  any  excep- 
tions to  the  ruling  of  the  court  in  overruling  the  same  or  in 
rendering  judgment.  Neither  is  it  signed  nor  sealed  by  the 
judge  who  tried  the  cause.     The  latter  are  fatal  objections. 
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James  v.  Sprague,  2  Scam.  55;  Miller  v.  Jenkins,  44  111.  443; 
Hill  V.  Johnson,  12  Bradwell,  255;  111.  Cent  R.  R  Co.  v. 
Gilchrist,  9  Bradwell,  135;  Gale  v.  Rector,  10  Bradwell,  262. 
There  being  no  bill  of  exceptions  in  the  record  we  are  pre- 
cluded from  examining  the  errors  assigned  by  appellant.  The 
judgment  of  the  circuit  court  will  therefore  be  affirmed. 

Affirmed. 


Ida  B.  Parker 

V. 
TiRZAH    BURNHAM. 


As  the  evidence  objected  to  in  this  case  was  properly  admitted,  and  no 
other  exception  has  been  taken  and  preserved,  as  required  by  section  61  of 
the  Practice  Act,  this  court  can  not  inquire  whether  the  finding  of  the  court 
below  is  sustained  by  the  evidence  oi  not. 

Appeal  from  the  Circuit  Court  of  Mason  county;  the  Hon. 
Lyman  Lacey,  Judge,  presiding.     Opinion  filed,  July  3, 1884. 

Messrs.  Harts  &  Cochran  and  Mr.  I.  R.  Brown,  for  ap- 
pellant. 

Mr.  G.  W.  Ellsbebry,  for  appellee. 

Per  Curiam.  This  cause  was  tried  bv  the  court  without 
the  intervention  of  a  jury,  and  the  only  exception  taken  to  the 
rulings  of  the  court,  as  appears  by  the  bill  of  exceptions,  was 
to  the  admission  of  certain  evidence  in  behalf  of  appellee. 

The  evidence  objected  to  is  set  out  in  the  bill  of  exceptions, 
and  we  perceive  no  reason  why  the  same  was  not  properly 
admitted,  nor  is  any  objection  to  the  same  pointed  out  in  ap- 
pellant's brief. 

No  other  exception  having  been  taken  and  preserved,  as 
required  by  section  61  of  the  Practice  Act,  we  can  not  inquire 
whether  the  finding  of  the  court  is  sustained  by  the  evidence 
or  not.     Brooks  et  al.  v.  The  People,  11  Bradwell,  422. 

Judgment  afiirmed. 
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Minnie  B,  Henry  et  al, 

V. 

Trustees  of  Grand  Lodge  L  O.  M.  A. 

1 .  Ben  >  FIT  CKRTiFic  ATK — BuRDEN  OF  PROOF. — Where  a  benefit  certifi- 
cate is  made  payable  to  a  certain  person,  in  its  inception,  the  burden  of 
proof  is  upon  parties  claiming^  an  assii^ment  of  such  certificate  to  them,  to 
show  a  prima  facie  valid  transfer  of  the  benefit  accruing  from  siid  certifi- 
cate to  themselres  in  parsuance  of  the  constitution  and  by-!a«r6  of  the  order. 

2.  Recohd. — As  neither  the  certificate,  the  assignment  nor  the  by-laws 
prescribing  the  form  in  which  the  assignment  shall  be  made,  nor  the  con- 
stitution of  the  order  applicable  thereto*  although  the  same  were  given  in 
evidence  in  the  court  below,  have  been  copied  into  the  record,  this  court 
must  presume  in  favor  of  the  finding  of  the  court  below. 

Errob  to  the  Circuit  Conrt  of  Fuiton  county;  the  Hon.  S. 
P.  SiioPE,  Judge,  presiding.     Opinion  filed  July  3,  1884. 

Messrs.  Whitney  &  Bautz,  for  plaintiffs  in  error. 

Mr.  W.  H.  Ba&nes,  for  defendants  in  error. 

Per  Curiam.  This  suit  originated  in  a  bill  of  interpleader 
brought  by  the  trustees  of  the  Grand  Lodge  of  Illinois  Inde- 
pendent Order  of  Mutual  Aid  against  Clara  C.  Henry,  widow 
of  John  B.  Henry,  deceased,  of  the  one  part,  and  appellants, 
-who  are  sisters  of  said  John  B.  Henry,  deceased,  of  the  other 
part,  to  determine  the  ownership  of  a  certain  beneficiary  cer- 
tificate of  membership  issued  by  said  trustees  to  said  John  B. 
Henry  in  his  lifetime,  and  payable  in  case  of  his  death  to  the 
said  Clara  C.  Henry,  his  wife,  which  certificate  appellants 
claim  to  hav^o  been  duly  assigned  and  transferred  to  them  by 
the  said  John  B.  Henry,  in  his  lifetime,  in  the  manner  pro- 
vided for  by  the  constitution  and  by-laws  of  said  order.  We 
have,  in  the  record  now  before  us,  but  one  section  of  said  con- 
stitution or  by-laws  of  said  order.  That  provides,  in  sub- 
stance, that  any  member  holding  such  certificate,  desiring  at 
any  time  to  make  a  new  direction  as  to  its  payment,  may  do 
ao  by  authorizing  such  change  in  writing  on  the  back  of  his 
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certificate,  in  the  form  prescribed^  attested  h^  the  secretary, 
with  the  seal  of  the  Iodide  attached,  and  shall  be  forwarded  to 
the  Grand  Secretar}',  who,  on  payment  to  the  Grand  Lodge 
of  the  snm  of  fifty  cents  shall  make  snch  change.  Appellants 
allege  that  the  assignment  nnder  wliich  they  claim,  was  exe- 
cuted in  due  form  and  in  compliance  with  the  constitution 
and  by-laws  of  the  order.  This  is  denied  by  the  widow,  who 
also  sets  up  that  appellants  could  not,  under  the  constitution 
and  by-laws  of  the  order,  take  an  interest  in  said  certificate 
by  assignment  She  also  alleges  that  at  the  time  of  said  al- 
leged  assignment,  the  said  John  B.  Henry  was  mentally  in- 
competent to  make  the  same,  and  that  it  was  procured  by 
means  of  a  conspiracy  between  appellants  and  one  William 
Henry,  their  brother. 

The  certificate  having  been  made  payable  to  said  Clara  C. 
Henry,  in  its  inception,  the  burdan  of  proof  is  upon  appel- 
lants to  sliow  ^  prinui  facie  valid  transfer  of  the  benefit  ac- 
cruing from  said  certificate  to  themselves,  in  pursuance  of  the 
constitution  and  by-laws  of  the  order,  and  until  this  is  done 
it  is  unnecessary  for  us  to  look  into  the  evidence  bearing  upon 
the  question  of  a  want  of  mental  capacity  on  the  part  of  the 
deceased  to  make  the  transfer. 

But  at  the  very  threshold  of  the  case  we  are  confronted 
with  the  fact  that  neither  the  certificate^  which  lies  at  the 
foundation  of  the  rights  of  all  the  parties  claiming  under  it, 
nor  the  assignment  of  it,  nor  the  by-laws  prescribing  the 
form  in  which  the  assignment  shall  be  made,  nor  the  consti- 
tution of  the  order  apj:Jicable  thereto,  except  as  above  recited, 
although  the  same  were  given  in  evidence  in  the  court  below, 
have  been  copied  into  this  record.  Tl>e  court  below  found 
against  the  validity  of  the  assignment,  and  we  must  presume 
in  favor  of  that  finding  until  it  is  shown,  by  the  evidence 
then  before  the  court,  to  have  been  erroneous. 

The  title  of  ap[>ellant8  to  the  fund  in  court  depends  upon 
their  abilitv  to  show  a  valid  transfer  of  the  certificate  to  them 
in  pursuance  of  the  constitution  and  by-laws  of  the  order. 
In  the  absence  of  this  documentary  evidence,  which  the  rec- 
ord shows  to  have  been  before  the  circuit  court,  we  can  not 
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find  that  the  judgment  of  that  court  in  finding  against  the 
vah'dity  of  that  transfer  was  in  any  respect  erroneous. 
The  decree  of  the  circuit  court  will  thei-efore  be  affirmed. 


The  People,  etc., 

V. 

John  D.  Johnson  et  al. 

1.  Fah^urb  to  return  execution— Bek a ch  of  bond. — Unless  the 
delay  is  occasioned  by  some  act  of  the  plaintiff  in  the  ezecutioD,  a  failure 
to  return  it  within  the  time  fixed  by  law  is  a  breach  of  official  duty  of  the 
sheriif,  for  which  an  action  will  lie  against  his  bondsmen.  (4  Brad  well, 
346.) 

2.  Duty  to  levy  and  sell — Property  subject  to  mortgage. — 
Where  the  defendant  in  the  execution  gave  the  deputy  leave  to  levy  upon 
certain  property,  and  the  deputy  indorsed  the  levy  but  took  no  steps  to  take 
possession,  and  it  was  claimed  that  the  'property  was  subject  to  a  chattel 
mortgage.  Held^  that  so  far  as  the  record  shows,  it  might  have  been  seized 
and  sold  subject  to  the  mortgage. 

Error  to  the  Circuit  Court  of  Champaign  county;  the 
Eon.  C  B.  Smith,  Judge,  presiding.     Opinion  filed  July  3, 

1884. 

Mr.  E.  L.  Sweet,  for  plaintiff  in  error;  that  a  conditional 
Balls  renders  the  property  liable  to  execution  against  the  ven- 
dee, cited  Lucas  v.  Campbell,  88  111.  447;  Murch  v.  Wright, 
46  III.  487;  Brandt  v.  Daniels,  45  111.  453;  McCormick  v. 
iladden,  37  111.  370. 

A  refusal  to  return  the  writ  within  the  time  prescribed  by 
law  is  a  breach  of  the  sheriff's  bond:  People  v.  Johnson,  4 
Bradwell,  346. 

Mr.  Fbancis  M.  "Wright,  for  defendants  in  error. 

Per  Ccrtam.  This  case  was  before  this  court  on  a  former 
occasion  and  will  be  found  reported  iu  4  Bradwell,  346,  where 
the  principal  lacts  are  stated.     !No  attempt  appears  to  have 
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been  luade  to  levy  the  execution  until  the  afternoon  of  the 
last  day  of  its  litetima  The  defendt^nt  in  the  execution  then 
gave  the  deputy  leave  to  levy  the  same  upon  two  brown  mules 
and  two  gray  mares.  The  deputy  indorsed  the  levy  but  took 
no  steps  to  take  pc^session  of  the  property  which  was  not  then 
present     No  satisfactory  reason  is  given  for  his  not  doing  so. 

We  held  on  the  former  occasion  that  the  failure  to  return 
the  execution  within  the  time  fixed  by  law  was  such  a  breach 
of  official  duty  as  to  entitle  the  plaintiff  to  recover  at  least 
nominal  damages.  We  see  no  reason  to  modify  the  conclu- 
sion at  which  we  then  arrived.  The  rule  seems  to  be  well  es- 
tablished, that  unless  the  delav  is  occasioned  bv  some  act  of 
the  plaintiff  in  the  execution,  a  failure  to  return  it  within  the 
time  fixed  bylaw  is  a  breach  of  official  duty  for  which  an 
action  will  lie  against  the  bondsmen.  Freeman  on  Executions, 
Sec.  368. 

The  proof  in  this  case  shows  that  the  defendant  owned  the 
two  mules  and  the  two  gray  mares.  It  is  claimed  that  the 
mules  were  subject  to  a  chattel  mortgage,  but  so  far  as  this 
record  shows  they  might  have  been  seized  and  sold  subject  to 
the  same.  Dnrfee  v.  Grinnell,  69  111.  371;  Merritt  v.  Niles, 
25  111.  282.  It  is  now  claimed  that  one  Orton  had  possession 
of  the  mares  under  a  pledge  for  certain  moneys  advanced  by 
him  to  complete  the  purchase  of  them.  It  appears  from  the 
evidence  that  the  mares  were  on  the  farm  of  the  defendant  in 
the  execution;  that  he  turned  them  out  or  attempted  to  do  so, 
upon  the  execution,  and  that  the  deputy  indorsed  the  levy.  He 
does  not  afterward  appear  to  have  made  any  effort  to  get  pos- 
session of  them.  Orton  does  not  appear  to  have  taken  them 
away,  and  some  time  afterward  the  defendant  in  the  execution 
paid  off  his  claim.  We  do  not  think  the  property  described 
in  the  lew  has  been  sufficientiv  accounted  for. 

There  were  also  some  cattle  on  the  place  and  some  corn  on 
the  ground  all  of  which  belonged  to  the  defendant  in  the  ex- 
ecution. No  claim  was  set  up  under  the  exemption  law.  We 
can  not  see  why  they  were  not  levied  on.  Reed  v.  Johnson, 
14  111.  257. 

In  fact,  so  far  as  this  record  shows,  there  was  little  if  any 
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attempt  made  to  collect  the  money  dne  the  plain tiifd  in  the 
execation,  bat  the  deputy  in  charge  of  it  relied  upon  the 
fair  promises  of  the  debtor.  For  a  similar  neglect  a  surety 
has  been  discharged  from  the  payment  of  a  debt.  Allison  v. 
Waldham,  2^  111.  132.  If  such  consequences  are  likely  to 
follow  it  is  ot  the  greatest  importance  that  officers  of  the  law 
should  be  held  to  a  strict  performance  of  duty  in  the  collection 
of  executions.  They  can  not  be  allowed  to  take  upon  them- 
selves to  say  when  they  shall  levy  and  when  they  shall  not.  If 
they  would  relieve  themselves  from  the  duty  of  making  a  levy 
upon  property  owned  by  and  in  possession  of  the  defendant  in 
the  execution,  they  must  be  prepared  to  show  a  legal  excuse  for 
not  doing  so. 

For  these  reasons  the  judgment  of  the  circuit  court  will  be 
reversed  and  the  cause  remanded. 

Eeversed  and  remanded. 


Peoria,  Decatur  &  Evansville  Ey.  Co. 

V. 

Benjamin  N.  Berry,  Adm'r,  etc, 

Ikbtruction — "  Sufficient  wabnino.'* — An  instruction  "that it  is  the 
duty  of  railroad  companies  where  engines  and  trains  of  cars  arc  approaching 
public  highways  apon  their  roads,  to  give  a  sufficient  warning  of  their  ap- 
proach, that  a  reasonably  careful  person,  approaching  their  road  upon  such 
highways,  using  ordinary  care,  may  be  apprised  of  such  approaching  en- 
gine,'" is  erroneous.  The  term  **  sufficient  warning  "  might  be  understood 
by  the  jury  to  mean  more  than  what  the  statute  requires. 

Appeal  from  the  Circuit  Court  of  Coles  countv;  the  Hon. 
C.  B.  Smfth,  Judge,  presiding.     Opinion  filed  July  3,  18S4. 

Messrs.  Stevens,  Lee  &  Horton,  and  Messrs.  Wiley  & 
Neal,  for  appellant;  as  to  instructions,  cited  P.  P.  &  J.  E. 
R  Co.  V.  Siltman,  67  III.  72. 
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Mr.  Horace  S.  Clark,  for  appellee;  as  to  instruction  upon 
"sufficient  warning"  cited  St.  L.,  V.  &  T.  H.  R.  R  Co.  v. 
Dunn,  78  111.  197. 

Davis,  J.  This  was  an  action  brought  by  appellee  to  re- 
cover damages  for  the  death  of  Cora  Berry,  caused  by  the 
alleged  negligence  of  appellant 

Cora  Berry,  who  at  the  time  of  the  accident  jwas  about 
seven  and  a  half  years  old,  was  traveling  in  a  two-horse 
wagon  toward  a  railroad  crossing  of  the  Peoria,  Decatur  & 
Evansville  Railway  Company,  operand  upon  Marion  avenue, 
a  highway  in  the  city  of  Mattoon,  accompanied  by  hei* 
motlier  and  her  brother-in-law,  Edward  Scott.  Scott  was 
driving  the  team  and  the  party  rode  slowly  along  the  south- 
ern part  of  the  city  and  through  Marion  avenue,  until  they 
liad  reached  within  about  nineteen  feet  of  the  railwav  track 
crossing  the  avenue,  when  a  freight  train  on  appellant's  road 
approaching  the  crossing  at  the  usual  rate  of  speed  frightened 
the  horses.  Scott  attempted  to  hold  them,  but  in  the  effort 
the  horses  turned  suddenly  at  the  distance  of  nineteen  feet 
from  the  track  and  cramped  the  wagon  and  threw  the  occu- 
pants out  to  the  ground.  In  the  fall  Cora  Berry  broke  her 
neck  and  died  immediately. 

The  negligence  charged  upon  appellant,  and  which,  it  is 
averred,  caused  the  death  of  said  Cora  Berry,  was  the  build- 
ing and  maintaining  a  tool  house  which  was  an  obstruction, 
which  obstructed  the  view  of  the  railroad  track  from  a  por- 
tion of  Marion  avenue  where  it  crossed  said  railroad;  in 
driving  a  locomotive  and  train  of  cars  along  the  railway 
past  said  tool  house  across  the  said  highway  at  an  unlawful 
and  unusual  rate  of  speed;  and  in  failing  to  ring  a  bell  or 
blow  a  whistle  on  the  locomotive  at  a  distance  of  eighty  rods 
from  the  crossing  and  continuing  such  blowing  or  whistling 
until  such  crossing  was  reached  as  required  by  law. 

No  evidence  was  given  on  the  trial  below  of  the  rate  of 
speed  at  which  appellant  was  permitted  to  run  its  trains 
throngh  the  city  of  Mattoon.  The  evidence  which  was  given 
shows  that  the  train  at  the  time  of  the  accident  was  not  run- 
ning at  an  unlawful  or  unusual  rate  of  speed. 
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Tiie  evidence  on  the  question  of  ringing  a  bell  or  blowing 
a  whistle  was  conflicting,  though  we  think  it  preponderated 
in  favor  of  the  claim  of  appellee,  that  no  bell  was  rung  or 
wlnstle  blown  as  required  by  the  statute.  In  the  case  of  a  con- 
flict of  testimony,  the  rnle  requires  that  the  instructions  given 
to  the  jury  should  be  accurate.  In  this  case  the  fourth  in- 
struction given  for  appellee  was  erroneous.  It  is  "  The  court 
instructs  the  jury  that  it  is  the  duty  of  railroad  companies 
when  engines  and  trains  of  cars  are  approaching  public  high- 
ways upon  their  road,  to  give  a  sufficient  warning  of  their 
approach  that  a  reasonably  careful  person  approaching  their 
road  upon  such  highways  using  ordinary  care  may  be  apprised 
of  such  approaching  engine." 

A  similar  instruction  was  condemned  in  C.  &  A.  R.  R.  Co. 
V.  Robinson,  106  111.  142,  on  the  ground  that  the  warning 
the  law  requires  the  servants  on  the  train  to  give,  is  to  sound 
a  whistle  or  ring  a  bell,  and  that  "due  warning,"  which  was 
the  term  used  in  the  Robinson  case,  might  be  understood  yq 
the  jury  to  mean  more  than  what  the .  statute  requires. 
** Sufficient  warning''  and  "due  warning"  are  open  to  the 
same  objection.  The  judgment  for  appellee  which  was  for 
$2,000,  must  therefore  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Wabash,  St.  Louis  &  Pacific  Ry.  Co. 

V. 

Clioton  L.  Conk  lino,  AdmV,  etc. 

!•  MASTEtt  Al?D  sfittVAST  — An  employe  when  he  enters  upon  any  serv- 
ice, aasumea  all  the  ordinary  hazards  aris^nj^  from  the  performance  of  the 
duties  of  his  volontary  engagement. 

2.  Hazards  or  suti»iiOifiiENT.— Where  a  fireman  employed  by  appel* 
i^tt  Was.  while  cleaning  the  ash  pan  of  his  locomotive,  fatally  injured 
through  the  negligence  of  appellant's  employes  having  charge  of  a  work 
traitii  in  not  observing  the  rules  of  the  road  adopted  by  appellant  to  govern 
the  runoing  Of  trains  and  which  wetD  ample  and  sufficient  to  afford  every 
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protection  to  the  deceased  and  the  employes  of  the  road,  had  they  been 
strictly  observed  and  obeyed.  Held^  that  the  negligence  of  the  employes 
was  one  of  the  ordinary  hazards  arising  from  the  performance  of  the  duties 
of  the  voluntary  engagement  which  the  deceased  entered  into  when  he  took 
service  with  appellant. 

Appeal  from  theCircait  Court  of  Pike  county;  the  Hon.  S. 
P.  Shope,  Judge,  presiding.     Opinion  filed  July  3,  1884. 

Mr.  Geo.  B.  Burnett,  for  appellant;  that  when  a  servant  en- 
ters the  service  of  another,  he  assumes  all  the  risks  ordinarilv 
incident  to  the  business,  cited  Clark  v.  C.  B.  &  Q.  Ry.  Co., 
92  111.  43;  C.  B.  &  Q.  R  R.  (Jo.  v.  Clark,  2  Brad  well,  596; 
Wood  on  Master  and  Servant,  §  326;  C.  &  N.  W.  Ry.  Co.  v. 
Ward,  61  111.  131;  Gnnderson  v.  Peterson,  66  111.  193;  I.,  B. 
&  W.  Ry.  Co.  V.  Flanigan,  77  111.  365. 

Messrs.  Orr  &  Crawford,  and  Mr.  J.  C.  Scoo,  for  ap- 
pellee. 

Davis,  J.  This  was  an  action  brought  by  the  administrator 
of  the  estate  of  Felix  L.  Rogers,  deceased,  to  recover  damages 
for  the  death  of  said  Rogers,  caused  by  the  alleged  negligence 
of  appellant. 

It  appears  from  the  record  that  on  the  day  of  the  accident 
which  resulted  in  the  death|of  appellee's  intestate,  Rogers  was 
in  the  employment,  and  had  been  for  some  time  previously, 
of  the  Wabash,  St.  Louis  &  Pacific  Railway  Co.  as  a  fireman, 
running  between  Hannibal  and  Springfield,  and  at  the 
time  he  was  killed  was  working  in  that  capacity  on  an  engine 
attached  to  a  regular  freight  train.  On  May  6,  1883,  while 
making  his  run  from  Hannibal  to  Springfield,  his  train 
stopped  at  ]^ew  Salem,  a  station  on  appellant's  road,  at  which 
it  had  arrived  a  few  minutes  in  advance  of  time,  and  was 
waiting  until  the  time  of  the  departure  of  the  train  eastward 
should  arrive,  which  would  be  in  about  seven  minute?.  When 
the  train  stopped  at  New  Salem,  Rogers  got  down  under  the 
engine  to  clean  his  ash  pan.  It  was  his  custom  to  clean  it 
out  whenever  the  train  stopped,  and  it  was  his  duty  to  clean 
it  out  whenever  necessary. 
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While  he  was  discharging  this  duty,  a  work  train  on  the 
road  of  appellant,  wliich  was  engaged  every  day  in  picking 
up  bridge  timbers  along  the  road  and  distributing  others 
where  they  expected  to  nse  them,  in  ntter  violation  and  dis- 
regard of  the  rules  of  the  road,  came  aronnd  a  curve  of  the 
road,  near  the  station,  at  a  rapid,  reckless  rate,  and  ran  at  full 
Bpecd,  crushing  into  the  train  on  which  Kogers  was  nnder  his 
engine  cleaning  out  the  ash  pan.  The  collision  of  the  two 
trains  resulted  in  the  immediate  death  of  Rogers,  and  the 
collision  was  caused  by  the  negligence  of  the  employes  of  the 
work  train  in  disobeying  the  rules  of  the  road,  which,  if 
obeyed,  would  have  prevented  the  accident. 

At  the  time  of  the  accident  the  rules  governing  the  running 
of  all  trains  over  the  road  were  printed  on  the  time  cards,  and 
were  distributed  liberally  to  the  employes  of  the  road,  to  the 
train  men,  brakemen,  engineers,  firemen,  station  agents, 
bridge  builders,  and  all  others  who  had  to  be  governed  by  the 
rales  of  the  company.  Rule  No.  20  was  in  force  on  appel- 
lant's road  at  the  time  of  the  accident,  and  a  similar  rule  is 
generally  in  force  on  the  leading  railroads  of  the  country, 
particularly  the  Chicago  &  Alton  and  Illinois  Central.  Tiiis 
rnle  is  as  follows:  "When  one  train  follows  another,  it  must 
keep,  while  running,  at  least  two  miles  behind  the  preceding 
train,  and  must  cautiously  approach  all  stations,  including 
those  for  fuel  and  water,  expecting  to  find  the  leading  train 
occnpving  the  main  track." 

It  was  shown  in  evidence  that  had  this  rule  been  observed  it 
would  have  been  impossible  for  the  accident  to  have  occurred, 
^>ecau9e  the  work  train  would  have  approached  the  station 
at  New  Salem  with  the  train  under  perfect  control,  and  see- 
ing the  freight  train  on  the  track  would  have  stopped  before 
coining  inside  the  switches. 

The  following  rule  was  also  printed  on  the  same  time  card, 
ftttd  was  in  force  on  appellant's  road  at  the  time  of  the  acci- 
dent: "Conductors  and  engineers  of  freight  trains,  work 
t^iuB  and  detached  engines,  must  approach  all  stations  slowly 
and  wi^cantion.  They  must  know  that  the  main  track  is 
clear  and  switches  properly  placed  before  passing  through, 
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and  will  in  no  case  run  at  a  higher  rate  of  speed  than  six 
miles  per  hour  while  passing  between  the  station  switclies." 

The  negligence  of  which  appellee  complains  is,  that  appel- 
lant did  not  adopt  proper  and  adequate  rules  and  regulations 
for  the  running?  of  trains  on  its  road  with  safetv  to  its  em- 

O  at 

ployes  and  deceased,  and  negligence  generally,  and  negli- 
gent conduct  of  its  servants  in  charge  of  the  work  train. 

The  jury  found  a  verdict  for  appellee  of  $550,  and  judg- 
ment against  appellant  for  that  amount  was  rendered,  and  an 
appeal  taken  to  this  court. 

The  evidence  clearly  establishes  that  the  accident  which  re- 
sulted in  the  death  of  Eogers  was  caused  by  the  negligence 
of  the  employes  of  appellant  having  charge  of  the  work  train, 
in  not  obeying  the  rules  of  the  road,  which  had  been  adopted 
by  appellant  to  govern  the  running  of  trains,  and  which  were 
ample  and  sufficient  to  afford  every  protection  to  the  deceased 
and  the  employes  of  the  road,  had  they  been  strictly  observed 
and  obeyed.  But  the  negligence  of  the  employes  of  the  work 
train  gives  no  right  of  action  to  appellee  against  the  appellant. 
Their  negligence  was  one  of  the  ordinarj'  hazards  arising  from 
the  performance  of  the  duties  of  the  voluntary  engagement 
which  the  deceased  entered  into  when  he  took  service  with  ap- 
pellant as  a  fireman  on  one  of  the  engines  on  its  road.  He 
knew  when  he  commenced  work,  that  as  a  fireman  it  would 
be  his  duty  to  clean  the  ash  pan  of  his  locomotive  whenever  it 
became  necessary.  He  knew  that  in  discharging  this  part  of 
his  duty  it  would  become  necessary  for  him  to  get  between 
the  inside  of  the  drive  wheels  in  order  to  reach  the  ash  pan 
under  the  furnace  of  the  engine.  He  knew  that  when  in  this 
position  he  would  be  at  the  mercy  of  his  fellow  employes, 
rind  dependent  on  their  faithfulness  in  observing  and  obeying 
the  rules  adopted  to  prevent  trains  from  running  into  eacli 
other  while  at  stations.  He  knew  there  was  a  work  train  on 
the  road  every  day  picking  up  timbers,  and  that  extra  trains 
frequently  followed  regular  trains,  and  he  knew  he  was  liable 
at  any  moment  to  serious  injury  or  death  from  the  negligence 
of  his  fellow  employes. 

The  law  has  been  established  in  this  State  by  numerous  de- 
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cisions,  that  an  emploje.  when  he  enters  upon  any  service, 
assumes  all  the  ordinary  hazards  arising  from  the  performance 
of  the  duties  of  his  voluntary  engagement.  Clark  v.  C.  B.  & 
Q.  R.  R  Co.,  92  III.  44;  C.  B.  &  Q.  E.  li.  Co.  v.  Clark,  2 
Bradwell,  596. 

The  deceased  was  not  injured  by  any  cause  outside  of  the 
ordinary  perils  of  the  service  in  which  he  was  engaged.  He 
was  exposed  to  no  new  danger  by  any  negligent  conduct  of 
appellant  that  he  could  not  have  anticipated  before  he  entered 
upon  the  performance  of  his  engagement. 

The  law,  therefore,  will  aflbrd  no  remedy  to  appellee,  and 
the  judgment  of  the  court  below  must  be  reversed  and  cause 
remanded. 

Judgment  reversed. 


City  of  Jersey ville 

V. 

Thomas  A.  Kingston. 

1.  "Want  op  ordinary  care — Instruction. — An  instraction  in  which 
the  jury  are  told  that  '*  slight  negligence  with  want  of  ordinary  care''  will 
not  defeat  a  recovery,  is  erroneous.  In  every  case  the  want  of  ordinary  care 
on  the  part  of  the  ixgured  party  will  preclude  a  recovery. 

2.  Instruction — Assuming  facts. — An  instruction  which  assumed 
that  the  sidewalk  where  the  accident  in  question  happened  was  in  a  defect- 
ive condition  was  erroneous.  The  jury  should  be  left  free  to  determine 
whether  certain  facts  exist  without  the  court  determining  in  advance  that 
Bttch  facts  do  exist. 

AiTEAL  from  the  Circuit  Court  of  Jersey  county;  the  Hon. 
6.  W.  Hebdhan,  Judge,  presiding.  Opinion  filed  July  3, 
1884. 

Mr.  A.  A.  Goodrich  and  Messrs.  Hamilton  &  Slaten,  for 

appellant,  as  to  instructions  upon  use  of  "ordinary  care," 

cited  C.  B.  &  Q.  R.  R  Co.  v.  Johnson,  103  111.  512;  Village  of 

Warren  v.  Wright,  3  Bradwell,  602;  Baldwin  v.  Killian,  63 

UL  650;  0  &  A.  R  R  Co.  v.  Murray,  62  111.  326;  I.  C.  R 
Vofc.xy.  u 
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R  Co.  V.  Maffitt,  67  111.  431;  C.  B.  &  Q.  R  R  Co.  v.  Payne, 
49  111.  499;  Qiiinn  v.  Donovan,  85  111.  194;  111.  Linen  Co.  v. 
Hough,  91  111.  63;  Joliet  v.  Walker,  7  Bradwell,  267. 

Mr.  G.  E.  Warrkn,  Mr.  James  W.  English,  Mr.  Wm.  M. 
Jackson  and  Mr.  Wm.  H.  Pogue,  for  appellee. 

Davis,  J.  This  suit  was  bronght  by  appellee  to  recover 
damages  for  injuries  he  sustained  by  tailing  down  a  cellar- 
way,  or  entrance,  leading  from  a  sidewalk  into  the  basement 
of  a  building  situated  on  one  of  the  principal  streets  of  the 
city  of  Jersey  ville. 

In  1866  the  bnildinor  at  which  the  accident  occurred  was 
erected,  and  in  front  was  a  sidewalk  extending  some  forty  feet. 
In  the  building  was  a  basement,  which  since  its  erection  has 
been  occupied  for  business  purposes.  The  entrance  to  this 
basement  was  bv  means  of  a  stairwav  of  seven  or  eifi:ht  stone 
steps,  about  two  feet  wide,  commencing  at  the  sidewalk  above, 
and  descending:  alonj;  the  side  of  the  front  of  the  bnildinor  to 
the  entrance  of  the  basement  door.  The  opening  for  the  steps 
occupied  three  feet  and  nine*  inches,  and  took  that  much  from 
the  sidewalk,  which  was,  including  the  opening  for  the  stone 
steps,  twelve  feet  wide.  The  opening  for  the  stone  steps  de- 
scending to  the  basement,  was  surmounted  by  an  iron  railing 
on  the  outside  which  protected  passers  by  from  falling  into 
the  cellarway  entrance  from  the  side,  and  there  remained  of 
the  sidewalk  between  the  iron  railing  and  the  curbstone  h 
space  of  seven  feet  for  the  unobstructed  passage  of  pedestrians. 

On  the  night  of  December  6, 1882,  appellee,  in  going  from 
his  office  to  his  home,  between  ten  and  eleven  o'clock,  walk- 
ing close  to  the  building,  on  the  inside  of  the  sidewalk,  fell  or 
walked  down  the  open  cellarway  or  stone  steps  leading  to  the 
basement  and  was  injured  so  that  he  was  confined  to  his  house 
about  two  months. 

The  negligence  charged  against  the  city  was  in  permitting 
an  open  stairway  without  any  guard  at  its  opening  or  entrance 
to  occupy  more  than  one  third  of  the  sidewalk  on  the  main 
and  most  traveled  street  in  the  city. 

)pellant  denies  negligence  on  its  part  and  insists  that  ap- 
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pellee  at  the  time  of  the  accident  was  intoxicated,  and  was 
guilty  of  want  of  ordinary  care. 

The  jury  tonnd  a  verdict  for  appellee  and  assessed  his  dam- 
ac^es  at  $650.  A  jndgment  was  rendered  against  appellant 
for  that  amount  and  an  appeal  taken  to  this  court. 

Errors  are  assigned  by  appellant  to  many  of  the  instructions 
given  by  the  court  below  for  appellee.  We  will  notice  some 
of  them  to  which  we  think  the  errors  are  well  assigned. 

The  thirteenth  instruction  reads  as  follows: 

^'The  court  instructs  for  the  plaintiff  that  a  traveler  on  a 
public  street  is  held  to  the  exercise  of  only  ordinary  care. 
Slight  negligence  with  want  of  ordinary  care  will  not  defeat  a 
recovery  for  an  injury  received  in  consequence  of  a  defect  in 
the  sidewalk  of  a  street,  provided  the  evidence  shows  that  the 
city  authorities  were  gnilty  of  negligence  in  permitting  the 
defect  to  exist  in  the  street,  and  that  a  traveler  was  injured 
and  was  using  ordinary  care  to  avoid  the  injury." 

By  this  instruction  the  jury  are  told  that  slight  negligence 
with  want  of  ordinary  care  will  not  defeat  a  recovery.  This  is 
not  the  law.  In  every  case  the  want  of  ordinary  care  on  the 
part  of  the  injured  party  will  preclude  a  recovery.  C.  B.  &  Q. 
R.R.  Co.  V.  Johnson,  Adni'r,  103  111.  513. 

In  the  instructions  given  by  the  court  generally,  on  this 
branch  of  the  case,  the  court  properly  instructed  the  jury  that 
if  the  plaintiff  was  gnilty  of  negligence  in  not  usinn:  ordinary 
care  while  passing  along  the  sidewalk  he  could  not  re- 
over.  Bat  the  unfortunate  use  of  the  language  ^'slight  neg- 
ligence with  want  of  ordinary  care"  in  this  instruction  was  so 
contradictory  to  the  other  utterances  of  the  court,  that  the 
danorer  was  that  the  iurv  misfht  be  confused  or  misled. 

The  sixteenth  instruction  was  erroneous  in  assuming  that 
the  sidewalk  where  the  accident  happened  was  in  a  defective 
condition  or  was  defective. 

The  jury  should  be  left  free  to  determine  whether  certain 
facts  exist  without  the  court  determining  in  advance  that  such 
facts  do  exist. 

For  these  errors  the  judgment  of  the  court  must  be  reversed 
and  the  cause  remanded. 

Judgment  reversed. 
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Harry  E.  Holmes 

V. 

Ariel  Nooe. 


1.  Dr.vat  shop  act— Dam.\gb8. — In  actions  commenced  "under  the 
DiMiu  Shop  Act,  exemplary  damages  are  only  properly  given  in  cases  where 
aggravating  circumstances  are  shown,  and  are  not  awarded  as  punishment 
or  as  compensation  over  and  above  actual  damages  sustained,  but  operate 
as  an  example  or  a  warning  to  dater  the  party  or  others  from  similcu:  trans- 
actions. 


Appeal  from  the  Circuit  Oonrt  of  Coles  county;  the  Hon. 
C,  B.  Smitu,  Judge,  presiding.     Opinion  filed  July  3,  1884. 

Messrs.  Craio  &  Craig,  for  appellant;  as  to  exemplary  dam- 
ages, cited  Kellerman  v.  Arnold,  71  III.  634. 

Mr.  Horace  S.  Clark,  for  appellee. 

Davis,  J.  This  was  a  snit  commenced  by  appellee  under 
Chapter  43  of  the  Revised  Statutes,  entitled  "  Dram  Shops,"  to 
rec(iver  damages  for  alleged  injuries  to  her  property  and  her 
means  of  support,  in  consequence  of  the  intoxication  of  her 
husband  by  the  sale  to  him  of  intoxicating  liquors  by  appel- 
lant which  caused  habitual  intoxication. 

The  evidence  did  not  very  clearly  prove  habitual  intoxica* 
tion,  nor  by  liquor  procured  by  the  husband  from  appellant, 
nor  that  appellee  was  injured  in  her  property  or  means  of  sup- 
port, in  consequence  of  intoxication  caused  by  the  sale  of  liq- 
uor to  him  by  appellant,  but  it  tended  to  prove  such  facts,  and 
the  jury  had  the  right  under  it  to  find  the  issue  for  appellee, 
and  to  give  her  such  actual  damages  as  they  believed  the  evi- 
dence showed  she  had  stistained.  But  their  finding  should 
have  been  confined  to  actual  damages.  It  is  evident,  however, 
from  the  amount  of  the  verdict,  which  was  for  $754,  and  on 
which  judgment  was  rendered  in  hex'  favor,  that  the  jury  al- 
lowed her  exemplary  damages. 
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This  was  not  a  case  which  justified  the  jury  in  awarding 
exemplary  damages.  Such  damages  are  only  properly  given 
iu  cases  where  aggravating  circumstances  are  shown,  and  are 
not  awarded  as  punislnnent,  or  as  compensation,  over  and 
above  actual  damages  sustained,  but  operate  as  an  example  or 
a  warning  to  deter  the  party  or  others  from  similar  transac- 
tions. Xadgin  v.  Miller,  13  Bradwell,  474;  Meidel  v.  Anthis, 
76  III.  243;  Kellerman  v.  Arnold,  71  III.  634. 

In  this  case  no  aggravating  circumstances  whatever  were 
shown. 

It  is  an  ordinary  case  where  the  injury  to  the  little  property 
possessed  by  the  wife  on  her  marriage,  and  to  her  means  of 
8up|K)rt  afterward  derived  from  her  husband,  was  apparently 
occasioned  more  by  the  indolence  and  indisposition  of  the 
hasband  to  labor  for  the  support  of  himself  and  wife  than  to 
the  iew  instances  of  intoxication  proved  to  have  occurred  after 
the  marriage. 

The  court  therefore  erred  in  giving  to  the  jury  the  follow- 
ing instructions  for  appellee. 
^   *    *    «    *    u  ^jj^  |.jjj^j.  g^Q]J  ^jfg  jg  entitled  to  recover  of 

such  person  so  giving  intoxicating  liquor  to  the  said  husband 
as  aforesaid,  whatever  actual  damages  she  may  have  sustained 
by  reason  thereof,  and  if  the  proof  shows  she  has  sustained 
actual  damages,  then  she  may  also  recover  exemplary  dam- 
aijes." 

"The  court  further  instructs  the  jury,  for  the  plaintiff,  that 
they  may  give  exemplary  damages  against  the  defendant  in 
case  the  jury  find  from  the  evidence  and  the  instructions  of 
the  court  that  the  plaintiff  is  entitled  to  actual  damages,  such 
actual  and  exemplary  damages  not  to  exceed  the  amount 
claimed  in  the  plaintiff's  declaration." 

The  court  also  erred  in  refusing  to  give  the  following  in- 
struction to  the  jury,  as  asked  for  by  the  defendant.  "The 
court  further  instructs  the  jury  that,  unless  they  find  that  the 
defendant  acted  wantonly  and  willfully  in  selling  intoxicat- 
ing liquor  to  the  husband  of  the  plaintiff,  and  the  circum- 
stances  of  the  selling  were  not  aggravating,  then  they  should 
not  fiud  exemplary  or  vindictive  damages  against  the  defend- 
ant in  this  case." 
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For  these  errors  the  judgment  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


Samuel  H.  Black 

V. 

Fountain  Bowman,  use,  etc. 

1.  Altehation  of  note  in  material  part. — ^The  fraudulent  alteration 
of  a  note  in  a  material  part  thereof,  by  the  payee  or  holder,  not  only  destroys 
the  instrument,  but  it  also  eztin^ishes  the  debt  for  which  it  was  fifiven,  and 
no  recovery  can  be  had  upon  either.  But  if  the  alteration,  thougrh  material, 
be  made  without  any  fraudulent  purpose,  it  is  to  be  regarded  as  a  mere 
spoliation  (if  the  instrument,  and  the  holder  may  surrender  it  up  and  resort 
to  the  original  indebtedness.  The  effect  of  the  alteration  depends  upon  its 
nature,  the  person  by  whom  and  the  intention  with  which  it  wus  made. 

2.  Evidence  of  fraudui^nt  intention. — The  law  presumes  that 
every  sane  man  contemplates  and  intends  the  natural  and  probable  conse- 
quences of  his  own  acts,  and  when  a  note  is  knowingly  and  deliberately 
altered  by  the  payee  or  holder  bo  as  to  increase  the  liability  of  the  maker, 
not  only  without  his  consent,  but  after  such  consent  had  been  anked  and 
refused,  the  natural  tendency  of  the  act  would  be  to  defraud  the  maker,  and 
the  only  reasonable  inference  that  can  be  drawn  from  such  acts  is  that  fraud 
was  intended. 

il 

-j  Appeal  from  the  Circuit  Court  of  Vermilion  county;  the 

•I  Hon.  J.  W.  Wilkin,  Judge,  presiding.     Opinion  filed  July  3, 

•■  1884. 


Mr.  W.  R  Lawrence  and  Mr.  W.  D.  Lindset,  for  appel- 
lant; as  to  instructions,  cited  Wheelock  v.  Freeman,  18  Pick. 
168;  Moshier  v.  Kitchell,  87  111.  22;  Ferber  v.  Balenseifer,  74 
III.  183;  Henderson  v.  Henderson,  88  111.  251;  C.  B.  &  Q. 
K.  R  Co.  V.  Hale,  2  Brad  well,  159;  2  Pai*8ons  on  Notes  and 
Bills,  583. 

Messrs.  Mann,  Calhoun  &  Fbazier,  for  appellee;  that  if 
the  «lteration  is  material  but  not  fraudulently  done,  a  recovery 
may  be  had  on  the  original  consideration,  cited  Elliot  v. 
Blair,  47  111.  342;  2  Parsons  on  Notes  and  Bills,  571. 
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IIioBEB,  P.  J.  Bowman  declared  against  Black  in  assump- 
sit on  a  promissory  note,  adding  the  common  counts.  Black 
denied  tlie  execution  of  the  note  by  his  plea  veriiied  by  affi- 
davit On  the  trial,  Bowman  w.is  permitted  to  surrender  up 
the  note  to  Black  and  recover  upon  the  original  consideration 
for  which  it  was  given. 

At  the  instance  of  plaintiff  below  the  court  gave  to  the  jury 
the  following  instructions: 

1st.  Tiie  court  instructs  the  jury  for  the  plaintiff,  that  if 
they  believe  from  the  evidence  tiiat  the  payee  of  the  note  in 
question  altered  the  same  in  a  material  part,  but  that  such 
alteration  was  not  fraudulently  done,  then  the  plaintiff  is  en- 
titled to  recover  upon  the  original  consideration  for  which  the 
note  was  given. 

2d.  The  court  further  instructs  the  jury  for  the  plaintiff, 
that  in  passing  on  tlie  question  as  to  whether  the  alteration  in 
the  note  was  fraudulently  made,  tliey  have  a  right  to  take  in- 
to consideration  all  the  facts  and  circumstances  surroundin<r 
the  alteration  as  the  same  appeared  from  the  testimony;  and 
refused  to  give  the  following  iustrnction  in  behalf  of  the  de- 
fendant: 

The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  Bowman,  the  plaintiff,  materially  altered  the 
note  in  question,  without  the  consent  of  the  maker  of  the  note, 
and  without  reason  to  believe  such  consent  was  had,  then  the 
jury  should  consider  that  such  alteration  was  done  with  a 
fraudulent  purpose. 

The  fraudulent  alteration  of  a  note  in  a  material  part 
thereof  by  the  payee  or  holder,  not  only  destroys  the  instru- 
ment, but  it  also  extinguishes  the  debt  tor  which  it  was  given, 
and  no  recovery  can  be  had  n]x>ii  either.  It  is  necessary  that 
the  forfeiture  of  the  debt  should  be  imposed  upon  the  person 
who  fraudulently  tampers  with  the  instrument  which  evi- 
dences or  secures  it,  and  it  is  done  upon  the  well  known  prin- 
ciple that  ^^  no  man  shall  be  permitted  to  take  the  chances  of 
gain  by  the  commission  of  a  fraud  without  running  the  risk 
of  loss  in  the  case  of  detection." 

On  the  other  hand,  we  may  concede  that  if  the  alteration. 
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though  material,  be  made  wichout  any  fraudulent  purpose,  it 
18  to  be  regarded  as  a  mere  spoliation  of  the  instrument,  and 
the  holder  may  surrender  it  up  and  resort  to  the  original  in- 
debtedness.    2  Daniell  on  Negotiable  Instruments,  p.  382. 

The  eifect  of  the  alteration  depends  upon  its  nature,  the 
person  by  whom  and  the  intention  with  which  it  was  made. 
Vogle  V.  Eipper,  34  III.  100. 

The  note  in  controversy  was  directly  between  the  parties  to 
the  suit.  It  bore  date  on  the  23d  day  of  December,  1882, 
was  payable  on  the  first  day  of  June  following,  and  was  to 
draw  interest  at  the  rate  of  eight  per  cent..  j)er  annum  from 
7ruituritj/   until  paid. 

Bowman  himself  testified  that  he  read  the  note  when  it  was 
signed  by  Black  and  handed  to  him;  thought  it  ought  to  bear 
interest  from  date,  but  noticed  before  he  left  that  it  did  not; 
some  two  weeks  after  he  got  the  note  he  went  to  Black  and 
asked  him  to  change  the  note  and  make  it  bear  interest  from 
date,  and  inferred  from  what  he  said  that  he  did  not  care 
whether  it  drew  interest  from  date  or  not.  On  cross-exami- 
nation, appellee  says  he  will  not  say  that  Black  said  he  could 
change  the  note,  and  does  not  remember  that  anything  was 
said  about  the  note  drawing  interest  from  date  at  the  time  the 
same  was  given.  It  was  given  for  corn  purchased  of  him  by 
Black.  Subsequently  to  the  time  he  applied  to  Black  to 
change  the  note,  he  altered  it  himself  by  scratching  out  the 
word  maturity,  thereby  making  it  draw  interest  from  date. 
Black  testified  that  there  was  nothing  said  when  the  note  was 
given  about  its  drawing  interest  from  date,  and  that  when 
^jljl  Bowman  called  on   him  afterward  and  asked  him  to  change 

the  note,  he  refused  to  do  so,  and  told  Bowman  that  he  had 
not  agreed  to  do  so,  and  would  not  make  any  such  change. 

The  question  as  to  the  proper  inference  to  be  drawn  from 
the  production  by  the  payee  of  an  instrument  bearing  an  al- 
teration on  its  face,  is  not  here  presented.  It  is  admitted 
that  this  note  was  not  only  altered  while  in  the  possession  of 
the  payee,  but  that  he  made  the  alteration  himself.  lie  does 
not  pretend  that  it  was  altered  in  conformity  with  any  agree- 
ment made  before  the  note  was  executed,  nor  by  any  subse- 
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quent  autliority  conferred  upon  him  by  Black.  The  alteration 
increased  the  liability  of  the  maker  of  the  note,  and  was 
therefore  material. 

The  law  presnraes  that  every  sane  man  contemplates  and 
intends  the  natural  and  probable  consequences  of  his  own 
acts,  and  when  a  note  is  knowingly  and  deliberately  altered 
by  the  payee  or  holder  so  as  to  increase  the  liability  of  the 
maker,  not  only  without  his  consent  but  after  such  consent 
hJd  been  asked  and  refused  or  withheld,  the  natural  tendency 
of  the  act  would  be  to  defraud  the  maker,  and  the  only  reason- 
able inference  that  can  be  drawn  from  such  acts  is  that  fraud 
was  intended. 

The  instructions  given  for  the  plaintiff  below  were  not 
based  upon  the  evidence.  They  authorized  an  inference 
which  was  not  supported  by  the  proof.  Had  there  been  evi- 
dence before  the  jury  tending  to  show  that  the  alteration  was 
innocently  made,  by  accident,  mistake  or  otherwise,  the  in- 
structions would  have  been  justified;  but  instructions  not 
based  upon  the  evidence  usually  mislead  the  jury,  and  ought 
never  to  be  given. 

We  are  also  of  the  opinion  that  the  instruction  refused  on 
the  part  of  defendant  correctly  stated  the  law,  and  that  it 
fihonld  have  been  given. 

For  these  reasons  the  judgment  is  reversed  and  the  cause 
remanded. 

Keversed  and  remanded. 


William  H.  Sconce 

V. 

David  A.  F.  Sconce. 


1.  Whekb  accounts  are  complicatkd,  rbferencb  to  master. — 
Wihere,  as  in  this  case,  the  accounts  consist  of  many  items  coverinfif  a  great 
length  of  time,  it  is  error  in  the  court  to  proceed  to  a  final  hearing  until  an 
account  has  been  stated  by  the  master,  and  exceptions  thereto,  if  any,  have 
been  heard  and  settled  by  him. 
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j!  2.    Tenants  in  common. — As  between  co-tenants,  where  there  is  no  dis- 

Iji  seizin,  it  is  error  to  charge  a  co-tenant  not  only  with  what  he  received  or 

f  realized,  but  for  what  he  could  have  realized  by  prudent  management  of  ,the 

property. 

3.  Co-tenants,  wrbn  liable  for  krnt. — ^To  render  one  tenant  in 
common  liable  to  ano:her  tor  rent,  or  for  use  and  occupation,  there  must  be 
something  more  than  an  occupancy  of  the  estate  by  one,  and  forbearance  to 
occupy  by  the  other. 

4.  Go-tenants — Occupation  and  cultivation  of  vacant  and  un- 
occupied LANDS. — Where  one  tenant  in  common  enters  upon  vacant  and 
unoccupied  lands,  and  by  his  own  labor  and  money  reduces  the  same  to  cul- 
tivation, and  without  renting  or  ever  having  received  rent  therefor,  occu- 
pies and  cultivates  the  same  without  objection,  if  liable  at  all,  it  is  only  for 

4  a  share  of  the  actual  profits  m-ide  from  the  use  of  the  premises  after  deduct- 

i  ing  taxes  paid,  the  costs  of  improvements,  and  all  other  expenses. 

Appeal  from  the  Circuit  Court  of  Vermilion  county;  the 
Hon.  J.  W.  Wilkin,  Judge,  presiding.     Opinion  filed  July  3, 

1884. 

Mr.  W.  R.  Lawrence,  for  appellant;  that  appellant  is  not 
liable  for  rant,  cited  CUapin  v.  Foss,  75  111.  280;  Sargent  r. 
Parsons,  12  Mass.  149;  Calhoun  v.  Curtis,  4  Met.  413;  1 
Washburn  on  Real  Property  (3d  Ed.),  570;  Dixon  v.  NiccoUs, 
39  III.  37i';  Crosby  v.  Loop,  13  111.  625;  Coke's  Littleton, 
317a;  Gilbert  on  Rents,  173. 


I 
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Messrs.  Mann,  Calhoun  &  Fraztkr,  for  appellees;  cited 
Chambers  v.  Jones,  72  111.  275;  Mahoney  v.  Mahoney,  65  111. 
406;  Roberts  v.  Beckwith,  79  111.  246. 

HioBEE,  P.  J.  On  a  bill  filed  for  partition  of  lands  between 
tenants  in  common,  it  became  necessary  on  the  heariuir  to 
State  an  account  of  the  rents,  issues  and  profits  received  by 
one  of  the  parties  from  the  exclusive  use  of  the  premises  for 
twentv-six  years,  and  to  ascertain  and  deduct  therefrom  taxes 
paid  and  the  value  of  improvements  made  during  his  occu- 
pancy. The  trial  court  lound  that  after  deducting  the  amount 
of  taxes  paid  by  appellant  and  the  value  of  the  iraproyements 
made  by  him,  he  had  received  the  sum  of  $2,222.98  more  than 
his  just  proportion  on  account  of  rents  and  profits.     The  evi- 
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dence  upon  which  this  finding  was  based  is  contained  in  the 
record,  but  we  are  wholly  unable  to  see  from  it  iiow  the  court 
reached  its  conclusions.  The  case  was  not  referred  to  the 
master  nor  was  any  account  stated  by  the  court  from  which 
we  can  see  what  items  were  allowed  and  what  rejected.  Where, 
as  in  this  case,  the  accounts  consist  of  many  items  covering  a 
great  length  of  time,  it  is  error  in  the  court  to  proceed  to  a 
final  hearing  until  an  account  has  been  stated  by  the  master, 
and  exceptions  thereto,  if  any,  have  been  heard  and  settled  by 
him.  Brockman  V.  Aulger,  12  111.  277;  Sallee  v.  Morgan,  67 
111.  376;  Danforth  v.  Mclntyre,  11  Brad  well,  417. 

While  we  are  unable  to  discover  from  the  record  just  what 
rule  was  adopted  by  the  court  in  reaching  its  conclusions,  it 
seems  probable  that  appellant  was  charged  not  only  with  what 
he  received  or  realized,  but  for  what  he  could  have  realized  by 
prudent  management  of  the  property.  This  may  be  the  cor- 
rect rule  in  cases  of  wrong-doers,  but  as  between  tenants  in  com- 
mon when  there  is  no  disseizin  it  is  not.  In  tenancies  of  this 
character,  each  has  an  equal  right  to  the  possession  of  every 
part  and  parcel  of  the  subject-matter  of  the  tenancy,  and  one 
tenant,  whether  in  possession  or  not,  owes  no  duty  to  his  co- 
tenant  which  requires  him  to  improve,  cultivate  or  rent  the 
premises.  The  utmost  that  can  be  said  is,  that  when  he  does 
receive  rents  or  profits  arising  from  use  and  occupation,  he  is 
required  to  account  for  them.  To  render  one  tenant  in 
common  liable  to  another  for  rent  or  tor  use  and  occupation, 
there  must  be  something  more  than  an  occupancy  of  the  estate 
by  one,  and  forbearance  to  occupy  by  the  other.  Ohapin  ot  al. 
V.  Foss,  75  111.  280.  Neither  can  make  improvements  on  va- 
cant land  at  the  expense  of  the  other  without  his  consent.  But 
when  one  tenant  in  common  does  enter  upon  vacant  and  unoc- 
cupied lands,  and  by  his  own  labor  and  money  reduces  the  same 
to  cultivation,  and  without  renting  or  ever  having  received  rent 
therefor,  he  occupies  and  cultivates  the  same  without  objec- 
tion, if  liable  at  all,  it  is  only  for  a  share  of  the  actual  profits 
made  from  the  use  of  the  premises  after  deducting  taxes  paid, 
the  costs  of  improvements,  and  all  other  expenses.  And  in 
this  case,  unless  at  the  time  the  bill  was  tiled  there  was  a  bal- 
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ance  dne  appellees  which  appellant  had  realized  from  the  use 
of  the  joint  property,  after  deductini^  all  just  charges,  they 
were  entitled  to  no  decree,  and  this  can  only  bo  ascertained 
when  a  proper  acconnt  shall  have  been  stated  becween  them. 
Freeman  on  Co-Tenancy,  §  277. 

Decree  reversed  and  cause  remanded. 
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Wabash,  St.  Louis  &  Pacific  Ry.  Go. 

V. 

George  W.  Neikirk. 

1.  Warnfnq  at  public  crossing. — Where  appellee's  horses  were 
killed  while  on  the  right  of  way  of  a  railroad  company  at  the  farm  crossing 
of  appellee,  and  the  latter  claim  id  that  if  the  employes  of  the  railroad  had 
rung  the  bell,  or  blown  the  whistle,  on  approaching  a  public  crossing  about 
a  third  of  a  mile  distant  from  the  place  of  accident,  his  attention  would  have 
been  attracted  to  the  approaching  train,  and  the  accident  thereby  avoided. 
Held,  that  the  statute  requiring  such  warnings  on  approaching  a  highway 
ci'Odsinof  was  d3signed  for  the  protection  of  persons  crossing  the  track  on 
the  highway,  and  not  for  the  safety  of  those  crossing  at  a  distance  there- 
from over  ^private  crossings,  constructed  by  the  railroad  for  their  con- 
venience. 

2.  Rate  of  speed. — In  this  State  there  is  no  general  law  imposing  any 
restraint  as  to  the  rate  of  speed  a  railroad  company  may  run  its  trains,  and 
when  not  prohibited  by  municipal  regulation,  it  may  adopt  such  rate  as  it 
shall  deem  advisable,  provided  the  same  is  reasonably  safe,  and  the  com- 
pany  will  not  be  subject  to  any  liability  for  the  rate  adopted,  if  it  is  not 
otherwise  at  fault. 

3.  Duty  op  person  approaching  railroad  track. — It  is  the  duty 
of  a  person  about  to  cross  a  railroad  track  to  look  and  listen  for  approaching 
trains,  and  the  neglect  of  that  duty  is  such  gross  negligence  us  precludes  all 
right  of  recovery  in  case  of  collision. 

Appeal  from  the  Circuit  Court  of  Mason  county;  the  Hon. 
C.  Eplee,  Judge,  presiding.     Opinion  tiled  July  3,  1884. 

Mr.  W,  H.  Campbell,  for  appellant;  cited  C.  B.  &  Q.  E. 
R.  Co.  V.  Lee,  68  III.  565;  W.  St.  L.  &  P.  Ey.  Co.  v.  Nei- 
kirk, 13  Brad  well,  387;  C.  &  A.  R  R  Co.  v.  Robinson,  9 
Brad  well,  89;  C.  B.  &  Q.  R  R.  Co.  v.  Ilarwood,  80  III.  88. 
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As  to  duty  of  person  crossing  railroad  track:  C.  B.  &  Q. 
R  R.  Co.  V.  Van  Patten,  64  111.  514;  St.  L.  A.  &  T.  H.  R  R. 
Co.  V.  Manly,  58  111.  800;  C.  &  R.  I.  R.  R  Co.  v.  McKean, 
40  111.  218;  C.  B.  &  Q.  R.  R.  Co.  v.  Damerell,  81  111.  450; 
Mas^rath  v.  N.  T.  C.  &  H.  R.  R  Co.,  59  N.  Y.  468;  Penn. 
R  R  Co.  V.  Beall,  73  Penn.  504. 

Messrs.  Conwell  &  Jackson,  for  appellee;  that  an  omission 
to  ring  the  bell  or  blow  the  whistle  as  required  by  statute  is 
prima  facie  negligence,  cited  I.  C.  R  R  Co.  v.  Gillis,  68 
111.  317;  T.  H.  &  I.  R  R  Co.  v.  Jones,  11  Brad  well,  322;  I. 
&  St.  L.  R  R  Co.  V.  Blackman,  63  III.  120;  C.  &  A.  R  R 
Co.  V.  McDaniels,  63  111.  122;  C.  B.  &  Q.  R  R  Co.  v.  Van 
Patten,  64  111.  510. 

HiGBEE,  P.  J.  This  case  was  before  us  at  the  May  term, 
1883,  when  a  judgment  in  favor  of  appellee  was  reversed  and 
tlie  cause  remanded.  (13  Brad  well,  387).  On  a  second  trial  a 
judgment  was  rendered  against  appellant  from  which  it  again 
appeals  to  this  court. 

The  suit  was  brought  to  recover  damages  for  killing  stock 
and  injuring  harness  by  appellant's  locomotives  and  cars 
while  being  operated  on  its  road.  The  alleged  ground  of 
recovery  as  to  all  the  property,  except  three  horses  and  the 
harness,  was  that  appellant's  road  had  been  open  for  use  more 
than  six  months  prior  to  the  injuries  complained  of,  and  that 
it  had  failed  to  erect  and  keep  in  repair  fences,  etc.,  in  conse- 
quence whereof  certain  cattle  and  hogs  of  appellee  got  upon 
the  track  and  were  killed  by  appellant's  locomotive  and  cars. 
There  was  no  dispute  that  the  cattle  and  hogs  strayed  upon 
the  track  of  the  road  for  want  of  a  sufficient  fence  to  keep 
them  off  and  were  killed  as  alleged;  but  appellant  attempted 
to  relieve  itself  from  its  statutory  duty  to  fence,  by  showing 
that  appellee  had  agreed  to  erect  said  fences  and  keep  them 
in  repair.  The  evidence  failed  to  sustain  this  defense.  The 
mere  fact  that  appellee  planted  a  hedge  and  built  a  part 
of  the  fence  as  a  laborer  for  appellant,  or  in  some  other  way 
not  explained,  does  tiot  justify  the  inference  that  appellee  wa« 
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responsible  for  the  bad  condition  of  the  fence.  The  law  has 
imposed  upon  the  railroad  company  the  duty  of  erecting  and 
maintaining  fences  on  the  line  of  its  road,  and  to  shift  this  duty 
npon  the  owner  of  the  adjacent  land  whose  stock  has  been 
injured  for  want  of  sufficient  fence,  the  burden  of  proof  is 
upon  the  company  to  show  the  terms  of  the  contract  under 
wliich  such  duty  is  assumed.  No  such  evidence  is  to  be  found 
in  the  record  and  the  jury  were  justified  in  charging  the  re 
sponsibility  for  the  loss  of  this  stock  upon  the  company. 

As  to  the  three  horses  killed  and  the  harness  injured  upon 
the  private  crossing,  a  recovery  was  sought  upon  the  grounds 
that  appellant's  servants  did  not  ring  a  bell  or  blow  a  whistle, 
and  that  the  train  was  running  at  an  unusual  and  dangerous 
rate  of  speed. 

Appellee  lived  on  the  south  side  of,  and  near  to  the  track 
of  the  railroad,  which  ran  nearly  northeast  and  southwest, 
where  he  had  a  farm  crossing  over  the  track  almost  directly 
in  front  of  Jiis  house;  and  between  his  house  and  the  railroad 
there  was  a  fence  with  a  gate  just  opposite  the  crossing  and 
about  twenty-five  feet  therefrom,  opening  toward  the  track 
of  the  road.  Appellee  had  been  plowing  on  the  right  of  way 
of  the  company  with  his  three  horses  and  was  preparing 
to  move  a  log  that  was  opposite  to  his  crossing  on  the 
north  side  of  the  railroad  and  lying  in  the  highway,  when  his 
wife  called  him  to  supper.  There  was  no  gate  between  tl\e 
highway  and  the  railroad  track;  appellee  took  hold  of  the  lines 
'  and  drove  his  horses  toward  the  crossing  to  within  about  eight 

:  or  ten  feet  of  the  track  of  the  railroad,  then  stopped  them, 

and  left  them  in  charge  of  his  boy,  twelve  years  old,  and  went 
across  to  the  south  side,  some  twenty-five  or  twenty-eight 
feet  from  the  track,  to  the  gate,  for  the  purpose  of  opening  it. 
In  his  evidence,  appellee  himself  gave  the  following  account 
•  of  the  accident:     **As  I  crossed  the  railroad  I  looked  up  it; 

can't  say  I  looked  down,  to  the  beet  of  my  recollection.  If  I 
had  looked  down,  I  would  have  seen  the  locomotive  approach- 
ins:  for  two  miles."  On  direct  examination  he  swore  "  I  could 
have  seen  it  for  two  miles  where  I  crossed  the  track;  did  not 
look  down  while  on  the  track;  my  attention  was  first  attracted 


Third  District — May  Term,  1884.         175 

W..  St.  L.  &  P.  Ry.  Co.  V.  Neikirk. 

r 

when  all  of  a  sudden  it  was  right  onto  me.  The  horses  lifted 
np  their  ears;  that  was  the  first  I  noticed;  the  horses  were 
frightened;  that  was  the  indication;  they  saw  the  engine  be- 
fore I  did;  the  two  ontside  horses  attempted  to  ran  across 
the  track;  the  other  was  holding  them  back,  and  I  called  to 
my  boy  to  tnrn  around;  they  ran  on  or  backed  onto  the  track; 
can't  say  they  got  on  throngh  fright;  throwing  up  their  heads 
in  fright  was  the  first  indication  I  saw;  they  were  standing 
on  the  track;  they  got  onto  the  track;  they  wanted  to  get 
into  the  yard;  the  boy  was  not  able  to  control  them;  while 
on  the  track  they  were  struck  by  the  locomotive  and  killed, 
and  the  harness  injured." 

When  this  case  was  before  us  at  the  May  term,  ISSSy  supra^ 
we  said:  "  Here  the  horses  were  killed  while  on  the  riijht  of 
w^ay  of  the  company,  at  the  farm  crossing  of  apj^ellee.  At 
snch  a  crossing  a  railroad  company  is  not  required  by  our 
statute  to  ring  a  bell  or  blow  a  whistle.  It  is  only  where  a 
railroad  crosses  or  intersects  any  public  highway  that  such  a 
duty  is  imposed  by  the  statute." 

Appellee  insists  that  if  the  employes  of  the  railroad  had 
rung  the  bell  or  blown  the  whistle  on  approaching  a  public 
highway  crossing  about  a  third  of  a  mile  west  of  the  place 
of  the  accident,  his  attention  would  have  been  attracted  to 
the  approaching  train,  and  the  accident  thereby  avoided. 
Tlie  statute  requiring  the  ringing  of  the  bell  or  the  blowing 
of  the  whistle  on  approaching  a  highway  crossing  was  de- 
signed for  the  protection  of  persons  crossing  the  track  on  the 
highway,  and  not  for  the  safety  of  those  crossing  at  a  distance 
therefrom,  over  private  crossings  constructed  by  the  railroad 
lor  their  convenience. 

It  is  also  contended  by  appellee  that  the  servants  of  ap- 
pellant in  charge  of  the  locomotive  that  struck  and  killed 
the  horses  and  injured  the  harness,  were  guilty  of  gross  neg- 
ligence in  running  the  same  at  a  high  and  dangerous  rate  of 
speed  at  the  time  of  the  accident.  In  this  State  there  is  no 
general  law  imposing  any  restraint  as  to  the  rate  of  speed  a 
railroad  company  may  run  its  trains,  and  when  not  prohibit- 
ed by  municipal  regulation,  it  may  adopt  such  rate  as  it  shall 
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deem  advisable,  provided  the  same  is  reasonably  safe,  and  the 
company  will  not  be  subject  to  any  liability  for  the  rate 
adopted  if  it  is  not  otherwise  at  fault.  C.  &  A.  R.  R.  Co.  v- 
Robinson,  9  Bradwell,  89;  C.  B.  &  Q.  R.  R  Co.  v.  Lee,  68 
111.  576. 

It  is  said  that  if  the  train  had  been  runninir  at  a  less  rate 
of  speed,  it  could  have  been  stopped  in  time  to  have  avoided 
the  accident.  On  seeing  the  team  near  the  track,  in  the  pos- 
session and  apparently  under  the  control  of  the  person  in 
charge  of  it,  the  engine-driver  would  naturally  suppose  that 
the  person  in  charge  would  keep  it  off  from  the  track  and  out 
of  danger  until  the  train  passed,  and  it  was  not  his  duty  to 
have  stopped  his  train  to  avoid  a  collision  which  he  had  no 
reason  to  suppose  would  occur.  C.  B.  &  Q.  R.  R.  Co.  v. 
Damerell,  81  III.  450,  and  authorities  there  cited. 

But  even  if  the  servants  of  appellant  were  guilty  of  some 
degree  of  negligence,  it  was  not  wanton  or  willful,  and  was 
slight  compared  with  the  negligence  of  appellant.  When  he 
attempted  to  cross  he  knew  he  was  approaching  a  place  of 
danger,  and  it  was  his  duty  before  attempting  to  cross,  or 
driving  so  near  as  to  endanger  his  team,  to  have  looked  in 
b;)th  directions.  Had  he  done  so,  instead  of  relying  upon 
hearing  a  bell  or  whistle  at  a  distant  crossing,  he  would  have 
discovered  a  train  rapidlv  approaching  in  time  to  have  avoid- 
ed the  accident.  That  he  failed  to  take  this  precaution  for 
the  safety  of  his  property  was  his  own  fault,  and  he  can  not 
charge  his  loss  upon  others.  If  he  was  not  in  the  exercise  of 
ordinary  care  and  diligence  for  the  protection  of  his  property 
when  the  same  was  injured,  the  law  affords  him  no  renied}*. 

The  settled  doctrine  of  the  courts  of  this  State,  supported 
by  a  long  line  of  unbroken  authorities,  is  that  it  is  tlie  duty 
of  a  person  about  to  cross  a  railroad  track  to  look  and  listen 
for  approaching  trains,  and  the  neglect  of  that  duty  is  such 
gross  negligence  ns  precludes  all  right  of  recovery  in  case  of 
collision.  C.  &  R.  I.  R.  R.  Co.  v.  Still,  19  III.  499;  G.  &  C. 
U.  R.  R.  Co.  v.  DilK  22  Id.  265;  C.  *&  A.  R  R.  Co.  v.  Gretz- 
ner,  46  Id.  83;  T.  P.  6z  W.  Ry.  Co.  v.  Riley,  47  Id.  515;  St. 
L.  A.  &  T.  H.  Ry.  Co.  v.  Mfinly,  58  Id.  300;  C.  &  A.  R  R. 
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Co.  7.  Jacobs,  63  Id.  179;  C.  B.  &  Q.  R.  R  Co.  v.  Lee,  68 
Id.  576;  T.  W.  &  W.  Ry.  Co.  v.  Jones,  76  Id.  312;  C.  R  L 
&P.  R  R  Co.  V.  Bell,  70  Id.  102;  C.  B.  &  Q.  R  R  Co.  v. 
Tan  Patten,  64  Id.  516;  C.  B.  &  Q  R  R  Co.  v.  Damerell,  81 
111.455;  W.  St.  L.  &  P.  Ry.  Co.  v.  Hicks,  13  Brad  well,  407. 
From  appellee's  own  showing  the  verdict  of  the  jury  as  to 
the  horses  and  harness  was  not  authorized,  and  the  court  erred 
in  not  setting  it  aside  and  granting  a  new  trial. 

Judgment  reversed  and  cause  remanded. 


Wabash,  St.  Louis  &  Pacific  Ry.  Co. 

V. 

Noah  Pratt. 

1.  Pleading. — Where  a  Bait  in  case  was  broaght  against  appellant  by 
appellee  for  failing  to  furnish  water  to  a  car  load  of  hogs  shipped  by  ap-, 
pellee,  and  appellant  pleaded  the  general  issue,  and  two  special  pleas  setting 
np  a  written  contract  under  wh'ch  the  stock  was  shipped,  and  averring 
breaches  of  the  terms  thereof.     Held,  that  appellant  was  not  injured  by  the- 

I  coart  below  sustaining  a  demurrer  to  one  of  the  special  pleas,  as  the  same* 

matter  of  defense  could  be  given  in  evidence  under  the  general  issue. 

2.  Contract — Duty  of  uailroad  to  furnish  water. — Where  there- 
is  B  written  contract  of  shipment  in  whijh  the  shipper  agrees  that  he  will 
accompany  the  stock  and  feed  and  water  at  his  own  risk,  it  is  the  duty  of 

\  the  railroad  to  provide  water  to  the  shipper  at  suitable  points  on  the  line  of 

,  its  road  for  the  use  of  the  stock. 

3.  NoTicK. — When  the  notice  is  not  of  that  character  that  the  mere 
fflailing  of  it  is  sufficient  to  charge  the  party  with  notice,  sach  mailing 
would,  however,  be  a  step  in  the  direction  of  actual  notice,  and  slight  con-ob- 
orative  evidence  would  warrant  the  inference  that  such  notice  was  received. 

4.  Secondary  evidence  as  to  contents  of  letter. — ^The  court  is 
}  of  opinion  that  the  testimony  of  appellee  in  raference  to  the  contents  of  the 
I             letter  claimed  to  be  lost  was  properly  admitted,  as  sufficient  foundation  was 

laid  to  jnstify  secondary  evidence  as  to  its  contents. 

5.  Evidence. — Where  the  question  at  issue  was  in  regard  to  overload- 
ing a  car  load  of  hogs,  and  appellant  introduced  a  witness  who  stated  that  he 
bad  been  in  the  habit  of  shipping  hogs  in  cars  for  many  years,  and  appollant 
then  offered  to  pi-ove  by  him  that  hogs  of  the  number  and  weight  of  the 
hogs  in  controversy  could  not  be  safely  shipped  in  one  car  in  hot  weather. 
Held^  that  such  evidence  was  proper.  This  was  not  expert  evidence.  It 
was  the  proof  of  a  fact  that  could  be  testified  to  by  any  one  wiio  knew  it. 
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Appeal  from  the  Circuit  Court  of  Vermilion  conntj;  the 
Hon.  J.  W.  Wilkin,  Judge,  presiding.  Opinion  filed  July 
3,  1884. 

Messrs.  Mann,  Calhoun  &  Fraziwr,  for  appellant;  as  to 
pleading,  cited  C.  B.  &  Q.  R.  R.  Co.  v.  Hale,  2  Bradwell,  159; 
Angell  on  Carriers,  440,  446. 

Mr.  F.  BooKWALTRB,  for  appellee;  tliat  letters  duly  mailed 
are  presumed  to  reach  their  destination,  cited  1  Greenleaf  on 
Evidence,  §  40. 

HiGBEE,  P.  J.  This  suit  is  in  case,  to  recover  against  appel- 
lant as  a  common  carrier  for  failing  and  neglecting  to  furnish 
water  for  a  car  load  of  hogs  while  in  the  care  of  appellant, 
being  carried  from  Catlin,  Illinois,  to  Indianapolis,  for  appel- 
lee, by  reason  whereof  said  hogi  became  heated  and  a  portion 
of  them  died  and  others  were  greatly  damaged. 

The  general  issue  was  pleaded,  and  also  two  special  pleas, 
setting  up  a  written  contract  under  which  the  stock  was 
shipped,  and  averring  breaches  of  the  terms  thereof.  To  the 
first  special  plea'the  court  sustained  a  demurrer  and  the  ruling 
in  this  reorard  is  assiijned  for  error. 

We  think,  notwithstanding  the  shipment  was  made  nnder 
a  written  contract,  that  the  suit  was  properly  bn)ught  in  case, 
and  in  this  form  of  action  the  special  plea  to  which  the  de- 
murrer was  sustained  was  not  necessary,  as  the  same  matter 
of  defense  set  np  in  it  could  be,  and  was  given  in  evidence 
nnder  the  general  issue,  and  therefore  no  injury  resulted  to 
appellant  by  sustaining  the  demurrer  to  said  plea. 

On  M'^y  17,  18S0,  appellee  delivered  to  appellant  atCatlin, 
seventy-two  head  of  hogs,  weighing  in  the  aggregate,  15,840 
pounds,  to  be  shipped  to  Indianapolis.  They  were  loaded 
about  five  o'clock  p.  m.  of  that  day;  left  Catlin  forty  minutes 
later  and  arrived  at  Danville  about  six  o'clock,  where  they 
were  allowed  to  stand  on  a  side  track  until  between  eight  and 
nine  o'clock,  when  they  were  delivered  to  the  Indianapolis, 
Bloomington  &  Western  Railway  to  be  forwarded  by  it  to 
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the  place  of  destination.  When  the  hogs  were  loaded  they 
were  brought  out  of  water  in  a  ditch  and  they  were  cool; 
when  they  arrived  at  Danville,  a  distance  of  six  miles,  they 
were  hot  and  panting,  the  day  being  very  warm.  On  arriving 
at  Danville,  appellee  went  to  the  agent  of  the  road  and  in- 
formed him  that  the  hogs  needed  water;  he  was  then  directed 
to  the  yard-master,  who  refused  to  water  them,  and  when 
applied  to  a  second  time  by  appellee  and  told  that  the  hogs 
would  die  if  not  watered,  he  replied  that  he  did  not  care  if 
they  all  died.  There  was  no  water  near,  and  appellee  was 
unable  to  water  them  until  after  they  had  been  transferred  to 
the  track  of  the  I.  B.  &  W.  about  nine  o'clock,  when  thev 
were  watered;  they  were  again  watered  at  Covington  and 
arrived  at  Indianapolis  about  nine  o'clock  the  next  morning; 
they  were  then  cool;  nine  of  tliem  were  dead  and  eight  more 
badly  injured. 

The  contract  of  the  parties  was  read  in  evidence  from  which 
it  appeared  among  other  things,  that  in  consideration  of  a  re- 
duced rate  for  carrying  the  stock,  appellee  agreed  that  he 
would  accotnpany  the  same  and  feed  and  water  them  at  his  own 
risk.  This  agreement  could  only  be  performed  by  him  upon 
the  company's  furnishing  liiin  with  proper  facilities  for  so  do- 
ing. It  was  as  much  tiie  duty  of  the  company  to  provide 
water  at  suitable  points  on  the  line  of  its  road  for  the  use  of 
stock,  as  to  carr}'^  it,  and  as  it  owned  the  trains,  the  tanks  a*iid 
the  water  within  them,  and  had  entire  and  exclusive  control 
of  all  the  movements  and  stoppages  of  the  trains,  with  which 
no  shipper  could  interfere,  appellee  was  at  its  mercy  and  could 
only  water  the  stock  when  permitted  to  do  so  by  the  employes 
of  the  company.  I.  C.  R.  R.  Co.  v.  Adams,  42  111  487;  T. 
W.  &  W.  Ry.  Co.  V.  Thompson,  71  111.  439. 

The  evidence  tends  to  show  that  appellant  had  a  tank  at 
Danville,  and  when  its  employes  were  informed  that  the  stock 
would  die  if  not  watered,  it  was  their  plain  duty,  instead  of  in- 
sulting appellee  with  taunting  remarks,  to  have  hauled  the 
car  containing  his  stock  to  the  tank  and  afforded  him  an  op- 
portunity to  have  watered  it,  and  for  the  neglect  of  this  duty 
the  company  is  liable  if  damage  resulted  therefrom. 
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It  is  next  claimed  by  appellant's  attorneys  that  appellee 
failed  to  comply  with  a  provision  of  the  contract  to  the  effect 
that ''  no  claim  for  damas^es  should  be  allowed  or  paid  by  the 
company,  or  sued  for  in  any  court,  unless  a  claim  for  such  loss 
in  writing,  verified  by  the  aflSdavit  of  the  claimant  or  his  agent, 
and  delivered  to  appellant's  general  freiglit  agent  at  his  office 
in  St.  Louis,  within  five  days  from  the  time  said  stock  should 
be  removed  from  the  cars."    The  stock  was  unloaded  on  May 
18th,  and  on  the  19th,  appellee  made  a  claim  upon  tiie  companj^ 
for  his  damages,  and  after  verifying  it  by  affidavit,  forwarded 
it  by  mail  addressed  to  A.  C.  Bird,  General  Freight  Agent 
of  W.,  St  L.   &  P.  Ry.  Co.,  at  St.  Louis,  Mo.     The  mail  left 
Danville  at   12  o'clock  m.,  on   the  19th,  and    should   have 
reached  St.  Louis  the  same  evening.     On  the  25th  or  26th,  ap- 
pellee received  an  answer  to  his  letter  from  Mr.  Bird,  saying 
that  the  road  was  under  no  obligation  to  pay  the  claim.     Ap- 
pellee stated  as  a  witness  that  the  letter  had  been  lost  and  that 
he  did  not  remember  its  date.     In  Sec.  501   of  Wade  on  the 
Law  of  Notice,  it  is  stated,  that  when  the  notice  is  not  of  that 
character  that  the  mere  mailing  of  it  is  sufficient  to  charge  the 
party  with  notice,  such  mailing  would,  however,  be  a  step  in 
the  direction  of  actual  notice,  and  slight  corroborative  evi- 
dence would  warrant  the  inference  that  such  notice  was  re- 
ceived.    Take  the  whole  of  the  evidence  in  this  case,  especially 
the  fact  that  an  answer  was  so  promptly  received,  and  we  are 
inclined  to  think  the  finding  of  the  jury  upon  this  point  was 
justified. 

"  Appellant  complains  of  the  ruling  of  the  trial  court  in  per. 
mitting  appellee  to  testify  to  the  contents  of  the  letter  re- 
ceived from  Bird,  instead  of  producing  the  letter  itself.  We 
have  carefully  examined  the  evidence  of  appellee  in  reference 
to  its  loss«  and  think  sufficient  foundation  was  laid  to  justify 
secondary  evidence  of  its  contents.  It  was  not  necessary  to 
produce  all  the  persons  who  had  merely  handled  the  letter  to 
testify  as  to  their  ability  to  produce  it.  It  was  not  shown  to 
have  been  in  their  custody,  nor  did  it  belong  there,  and  to  at« 
i;ernpt  to  trace  it  through  all  such  sources  would  be  endless. 

Tlie  next  error  assigned^  we  regard  as  more  substantial* 
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By  the    contract    for  the  shipment  of  the    hogs   signed   by 
appellee,  he  agreed  to  load  and  unload  the  stock,  and  tliat 
the  company  shoald   not   l»e    liable    for    suffocation  caused 
by  crowdinof  or  overloading.      One  of  the    theories  of    the 
defense  below  was  tliat  the  injury  to  the  hogs  was  caused 
by  appellee's  overloading  the  car,  and  to  support  this  defense, 
appellant   introduced  as    a  witness  William  Sanduky,  who 
stated  that  he  had  been  in  the  habit  of  shipping  hogs  in  cars 
for  many  years,  and  appellant  then  offered  to  prove  by  him, 
that  hogs  of  the  number  and  weight  of  the  hogs  in  controver- 
sy could  not  be  safely  shipped  in  one  car  in  hot  weather,  but 
iin  objection  by  appellee  was  sustained,  and  the  court  refused 
to  receive  the  evidence,  to  whicli  appellant   at  the  time  ex- 
cepted.    This  was  not  expert  evidence.     It  was  the  proof  of 
a  fact  that   could  be  testified  to  by  any  one  who  knew  it. 
Alexander  v.  Town  of  Mt.  Sterling,  71  III.  *d(j6.     It  was  espe- 
cially important  to  appellant  in  this  case,  in  view  of  the  evi- 
dence upon  which  appellee  relied  for  a  recovery.     The  first  we 
bear  of  a  part  of  the  hogs  being  dead  and  others  permanently 
injured,  was  on  their  arrival  at  Indianapolis.     The  jury  must 
have  inferred  in  the  absenceof  proof  tending  to  show  the  con- 
trary, that  the  injury  was  caused  by  the  failure  to  water  the 
hogs  before  they  were  transferred  by  appellant  to  the  L,  Ji. 
&  W.,  at  Danville.     This  evidence  tended  to  show  that  the 
injury  was  caused  by  the  fault  of  appellee  in  overloading,  and 
Wiis  therefore  important  as  tending  to  rebut  the  case  made  by 
plaintiff,  and  should  have  been  admitted  by  the  court. 
Judgment  reversed  and  cause  remanded. 

Beversed  and  remanded. 


Lincoln  Coal  Mining  Co. 

V. 

Bryant  McNally  et  al,,  etc. 

1.  DBCiiARATiONS  OF  AQRNT.— The  declarations  of  an  ngent  of  a  com- 
pany, whether  it  corporated  or  not,  are  only  admissible  in  evidence  against 
the  company  when  they  form  part  of  the  re8  geaim  of  some  bnsiness  trans- 
acted 1  y  bim  for  his  principal  within  the  scope  of  his  authority. 
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2.  Declarations. — Where  it  was  claimed  that  the  evidence  failed  to 
show  that  appellant  was  incorporated, as  it  appeared  that  the  two  parties  whose 
declarations  were  received,  were  interested  in  the  company  as  stockholders, 
that  their  evidence  was  agrainst  their  interest,  and  therefore  pro[  eriy  ad~ 
mitted.  Held,  that  if  admitted  on  that  ground,  the  declarations  should 
have  been  received  only  as  evidence  against  the  parties  making  them,  and 
not  permitted  to  affect  the  ri^'hts  of  the  other  parties  in  interest. 

3.  Damnum  absque  iNjrniA. — Where  the  death  of  a  party  is  the  result 
of  a  purely  accidental  occurrence,  without  the  fault  of  those  causincr  it,  no 
action  will  lie,  for  though  there  is  damage,  the  thing  amiss,  the  injuria,  is 
wanting. 

4.  Master  and  servant. — Where  a  party  voluntarily  enters  service 
and  continues  therein,  with  full  knowledge  of  its  dangerous  character,  he 
assumes  all  the  risks  incident  to  the  service  in  which  he  is  engaged. 

5.  Fellow  servants. — Where  the  parties  causing  the  death  of  deceased 
were  in  the  s(*rvice  of  a  common  master,  both  actually  co-operating  at  the 
time  of  the  injury  in  the  same  thing — putting  a  pipe  in  a  shaft,  the  deceased 
in  the  shaft,  the  oHvm-^i  at  the.  top»  all  in  the  presence  and  hearing  of  each 
other,  their  relations  being  such  that  they  could  have  exercised  an  influence, 
one  upon  the  other,  promotive  of  proper  caution  in  respect  of  their  mutual 
safety,  they  were  fellow  servants  within  the  rule  which  exempts  the  master 
for  liability  for  an  ii^'uiy  inflicted  upon  one  by  the  carelessness  of  the  other. 

6.  Same. — Where  at  the  time  of  the  accident  D.  and  deceased^  with 
other  employes,  were  performing  the  labor  of  common  servants,  neither 
exercising  any  authority  over  the  other,  but  being  co-servants  as  to  the  labor 
then  being  performed,  the  mere  fact  that  D.  may  have  had  the  power  to 
employ  and  discharge  other  servants  and  to  superintend  them  when  at  work, 
would  not  change  his  character  from  that  of  a  co-servant  to  that  of  a  lepre  - 
sentative  of  the  company. 

Appeal  from  the  Circuit  Court  of  Lo^an  county;  the  Hon. 
G.  W.  IIerdman,  Judge,  presidium.     Opinion  filed  July  3, 

1884. 

Messrs.  Bea.ch  &  Hodnett  and  Mr.  E.  E.  M.  Cochran,  for 
appellant;  that  for  injury  to  the  deceased  through  the  neg- 
ligence of  the  foreman,  the  company  is  not  responsible, 
because  they  were  fellow  servants  in  the  same  line  of  employ- 
ment, cited  Ilonner  v.  I.  C.  R.  R.  Co.,  15  111.  550;  I.  C.  R^ 
R.  Co.  V.  Cox,  21  111.  20;  Moss  v.  Johnson,  22  III.  633;  C.  & 
A.  R.  R.  Co.  V.  Keefe,  47  III.  108;  C.  &  A.  R.  R  Co.  v. 
Murphy,  53  111.  336;  C.  C.  &  I.  C.  R.  W.  Co.  v.  Troesch,  68 
111.  545;  St.  Louis  &  S.  E.  Ry.  Co.  v.  Britz,  72  111,  257;  I.  C. 
R.  R.  Co.  V.  Keen,  72  111.  512;  T.  W.  &  W.  R.  R.   Co.   v. 
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Durkin,  etc.,  76  111.  395;  C.  &  A.  R  R.  Co.  v.  Rush,  84  111. 
671;  0.  &  N,  W.  Ry.  Co.  v.  Moranda,  93  111.  302;  C.  &  T. 
R  R  Co.  et  al.  v.  Siiuinoiis,  11  Brad  well,  147;  0.  &  N.  W. 
Rv.  Co.  r.  Schenrino:,  4  Bradwell,  533. 

Declarations  or  admissions  of  the  officers  of  a  corporation 
of  and  concerning  a  past  transaction  are  placed  upon  the 
same  grounds  as  the  declarations  or  admissions  of  an  agent 
that  are  not  a  part  of  the  res  gestm  and  are  not  competent:  1 
Phillippson  Evidence,  p.  402,  u.  134;  1  Grcenleaf  on  Evidence, 
113,  114;  Abbott,  Trial  Evidence,  44;  Cov.  Mnt  Ben.  Asso. 
V.  Conwav,  10  Bradwell,  348;  G.  &  M.  R  R  Co.  v.  Burns, 
92  111.  302;  Connty  of  La  Salle  v.  Simmons,  5  Gilman,  513; 
School  Directors  v.  Wallace,  9  Bradwell,  312;  Thomas  v. 
Rntledge,  67  111.  213;  Jeuks  v.  Burr,  56  111.  450;  Mix  v. 
Osby,  62  111.  193;  Luiblom  v.  Ramsey, '75  III.  246;  Waggon- 
seller  V.  Rexford,  2  Bradwell,  455;  Angell  &  Ames  on  Corpo- 
rations, 324. 

Messrs.  Bunn  &  IIoblit  and  Messrs.  Forrest  &  Hum- 
phrey «  for  appellees;  as  to  admission  of  agent's  declarations, 
to  prove  knowledge  of  the  existence  of  the  fact,  cited  Abbott's 
Trial  Evidence,  p.  45,  §  53;  Chapman  v.  Erie  Ry.  Co.,  55  N. 
Y.  582;  Lanning  v.  N.  Y.  C.  R  R  Co.,  49  N.  Y.538;  Wilson 
V.  McCullough,  23  Pa.  440;  Commercial  Bk.  v.  Woods,  7  W. 
&  S.  89. 

As  to  duty  of  master  to  furnish  safe  appliances:  Tarrant  v. 
Webb,  18  C.  B.  797;  Gilman  v.  Eastern  R  R  Co.,  10  Allen 
(Mass.),  238;  Cayzer  v.  Taylor,  10  Gray  (Masr.),  274;  Keegan 
V.  R  R  Co.,  8  N.  Y.  175. 

When  the  negligent  act  complained  of  arises  out  of  and  is 
the  direct  result  of  the  exercise  of  the  authority  conferred 
npon  one  by  the  master  over  his  co-laborer,  the  master  will 
be  liable.  In  such  case,  he  is  not  the  fellow  servant  of  those 
under  his  charge  with  respect  to  the  exercise  of  such  power: 
C.  &  A.  R  R  Co.  V.  May,  108  III.;  C.  B.  &  Q.  R  R  Co.  v. 
Doufifliertv,  Chicago  Legal  News,  April  5, 1884,  p.  240;  Lann- 
ing  V.  RR  Co.,  49  K.  Y.  521;  Flick  v.  R  R  Co.,  53  N.  Y, 
549. 
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HiOBEB,  P.  J.  This  suit  was  brought  by  appellees  as  ad- 
ministrators of  Sainnel  Gainbrel,  deceased,  a^^ainst  appellant^ 
a  coal  mining  company,  to  recover  damages  for  wrongfully 
and  negligently  causing  the  deatli  of  deceased.  The  trial  of 
the  cause  in  tlie  court  below  resulted  in  a  verdict  and  judg- 
ment for  appellees,  and  the  company  brings  the  case  here  for 
review. 

The  first  reason  urged  for  a  reversal  is  that  the  trial  court 
erred  in  admitting  certain  evidence  in  behalf  of  appellees 
against  the  objections  of  appellant.  The  suit  was  against  the 
company  as  a  corporation  created  under  the  Jaws  of  this  State; 
and  for  the  purpose  of  proving  that  deceased  was  wrongfully 
and  negligently  killed  b}'  the  servants  of  the  company  while 
engaged  in  the  service,  as  alleired  in  the  declaration,  appellees 
were  permitted,  against  the  objections  of  appellant,  to  read  in 
evidence  to  the  jury  an  affidavit  of  Frank  Frorer,  the  super- 
intendent of  the  company  at  the  time  deceased  was  killed, 
i»iade  befoi*e  the  coroner  at  the  inquest  held  by  him  over  the 
remains  of  deceased;  and  also  to  prove  the  verbal  declarations 
of  said  Frorer  and  one  Harts,  one  of  the  directors  of  the  com- 
pany, giving  their  account  of  what  transpired  at  and  before 
the  time  of  the  accident. 

The  declarations  of  an  airent  of  a  company,  whether  incor- 
porated or  not,  are  only  admissible  in  evidence  against  the 
company  when  they  form  a  part  of  the  res  gestm  of  some 
business  transacted  by  him  for  his  principal  within  the  scope 
of  his  authoritv. 

1  Phillipps  on  Evidence,  page  402,  note  134;  Ist  Green- 
leaf's  Evidence,  panigraphs  113,  114;  Abbott's  Trial  Evi- 
dence, page  44,  paragraph  51;  The  Covenant  Mutual  Benefit 
Association  of  Illinois  v.  Catherine  Conway,  10  Bradwell, 
348;  The  Grayville  &  Mattoon  E.  R.  Co.  v.  Burns,  92  111.  302; 
County  of  La  Salle  v.  William  Simmons,  5  Gilman,  513; 
School  Directors,  etc.,  V.  Wallace,  9  Bradwell,  312;  Thomas 
V.  Rutledge,  67  111.  213;  Jenks  v.  Burr,  56  111.  450;  Mix  v. 
Osby,  62  111.  193;  Linblom  v.  Ramsey,  75  111  246;  Waggon- 
seller  V.  Rexford,  2  Bradwell,  455;  Angell  &  Ames  on  Corpo- 
rations, paragraph  309,  page  324. 
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Both  tlie  verbal  and  written  declarations  received  in  evi- 
dence were  made  after  the  happeninor  of  the  accident  to  which 
they  referred  and  not  in  the  course  of  any  business  then  being 
transacted  by  the  parties  making  them  for  the  company.  The 
persons  making  them  were  both  competent  witnesses,  and 
instead  of  proving  their  declarations  made  out  of  court,  in 
reference  to  the  disputed  facts  of  the  case,  they  should  have 
been  produced  as  witnesses  in  open  court  and  there  examined 
on  oath,  subject  to  cross-examination. 

But  it  is  insisted  by  appellees'  counsel  that  the  evidence 
failed  to  siiow  that  appellant  was  incorporated,  and  as  it  ap- 
peared that  both  Frorer  and  Harts  were  interested  in  the  com- 
pany as  stockholders  their  evidence  was  against  their  interest 
and  therefore  properly  admitted.  If  admitted  upon  that  ground 
the  declarations  should  have  been  received  only  as  evidence 
against  the  parties  making  them  and  not  permitted  to  affect 
the  rights  of  the  other  parties  in  interest.  Again,  appellees 
having  declared  against  the  company  as  a  corporation,  they 
were  estopped  from  denying  that  fact  on  the  trial.  These 
witnesses  were  subsequently  called  and  testified  as  witnesses 
in  behalf  of  appellant  and  it  is  claimed  by  appellees  that  their 
evidence  was  in  conflict  with  the  declarations  received  in  evi- 
dence and  that  the  same  was  proper  as  impeaching  evidence. 
No  foundation  had  been  laid  for  admitting  it  as  impeaching 
evidence,  nor  was  it  offered  or  received  for  any  such  purpose, 
butas  evidence  in  chief  for  which  purpose  it  was  improperly 
admitted  by  the  court.  But  it  is  said  by  appellees  that  the 
affidavit  and  declarations  admitted  in  evidence  did  not  tend  to 
prejudice  the  rights  of  appellant,  and  therefore  the  judgment 
should  not  be  reversed  for  that  reason.  What  effect  this 
evidence  had  in  producing  a  verdict  which  we  think  was  not 
warranted  by  any  evidence  in  the  record  we  can  not  certainly 
know,  but  we  are  not  prepared  to  say  that  appellant  was  not 
seriously  prejudiced  by  it. 

It  is  next  contended  by  appellant  that  the  court  erred  in 
overruling  a  motion  for  a  new  trial,  for  the  reason,  as  alleged, 
that  the  evidence  did  not  show  that  the  death  of  appellees'  in- 
test^ite  was  caused  by  the  negligence  of  appellant's  servants. 
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At  the  time  deceased  received  the  injury  which  ciiused  his 
death,  he  and  one  William  Moore  were  working  on  a  scaffold 
ill  an  escapement  shaft,  putting  up  a  water  pipe.  The  shai't 
WHS  275  feet  deep,  and  the  scaffold  on  which  these  parties 
were  working  had  been  bnllt  up  from  the  bottom  about  100 
feet,  leaving  them  still  below  the  surface  175  feet.  The  pipe 
was  in  joints  or  sections  of  sixteen  feet,  and  had  to  be 
fastened  together  as  it  was  put  up,  and  then  secured  in  its 
place  by  staples  driven  into  the  wood  work;  cleats  were  nailed 
to  the  timbers  in  the  shaft,  and  oak  boards  six  to  eight  feet 
long,  ten  to  twelve  inches  wide  and  two  inches  thick,  were 
laid  thereon.  This  formed  the  scaffold  upon  which  the  men 
stood  while  putting  up  the  pipe.  Timothy  Downey,  the  shilt 
boss,  and  William  McFaden,  a  laborer,  were  letting  the  boards 
down,  as  they  were  needed,  with  a  rope  or  hand  line  fastened 
around  each  one  sent  down  by  a  loop  or  slip  knot  about  three 
feet  above  the  lower  end  and  two  half-hitches  above  the  looj>, 
the  last  one  coming  up  within  a  foot  of  the  top.  While  one  of 
tlie  boards  was  being  lowered  in  this  way  it  slipped  out  of  the 
rope  and  fell  upon  deceased,  inflicting  the  injury  which  caused 
his  death.  The  accident  was  not  the  result  of  anv  defect  in 
tlie  line  or  rope  used,  nor  of  any  want  of  skill  on  the  part  of 
those  handling  it.  Downey,  who  had  hold  of  it  at  the  time, 
was  a  skillful  and  careful  miner,  thoroughly  versed  in  his 
business,  and  accustomed  to  letting  scaffolding  boards  down 
as  this  was  done.  The  overwhelming  weight  of  evidence, 
from  a  great  number  of  experienced  miners,  very  clearly 
shows  that  the  manner  in  which  the  board  was  fastened,  witli 
a  loop  or  slip  knot  and  two  half-hitches,  was  in  general  use 
among  miners,  and  was  regarded  as  perfectly  safe,  and  no  ac- 
cident was  known  ever  to  have  happened  from  its  nse.  No 
one  knew  this  fact  better  than  deceased.  He  had  had  consid- 
erable experience  in  mining,  had  frequently  been  employed 
as  siiift  boss,  and  had  been  accustomed  to  letting  down  scaf- 
folding board:)  with  the  hand  line  fastened  as  this  was.  When 
working  below  and  untying  some  of  the  boards  sent  down  by 
Downe}^  he  remarked  that  there  was  no  use  in  putting  more 
than  one  half-hitch  on  them,  it  was  so  much  bother  to  untie 
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them;  that  they  had  tied  them  as  it*  they  expected  them  to 
stay  tied  always.  For  two  days  prior  to  the  accident  Downey 
liad  worked  on  the  scaffold  below  with  deceased,  and  went  to 
the  top  to  take  the  place  of  tlie  person  handling  the  line  at 
the  request  of  deceased,  who  had  the  greatest  confidence  in 
his  skill  and  cantion,  and  at  the  time  expressed  the  belief  that 
it  would  be  safer  to  have  Dow!iey  let  the  boards  down.  No 
witness  seems  to  be  able  to  give  any  satisfactory  reason  for 
the  board  slipping  from  the  line;  they  do  not  attribute  the 
accident  to  any  defect  in  the  line  used,  the  manner  of  fasten- 
ing it,  or  to  the  want  of  care  or  skill  on  the  part  of  those 
liolding  it;  and,  so  far  as  we  can  see,  the  verdict  of  the  jury 
finding  appellant  guilty  of  negligence  in  causing  the  death 
of  deceased  iinds  no  support  in  the  evidence  contained  in  the 
record  before  us.  On  the  contrary,  the  proof  leaves  no  doubt 
but  that  the  death  of  deceased  was  the  result  of  a  purely  ac> 
cidental  occurrence,  without  the  fault  of  those  causing  it,  for 
which  no  action  will  lie;  for  though  there  is  damage,  the 
thing  amiss — the  injuria — is  wanting.  Cooley  on  Torts,  p. 
80.  It  is  suggested  by  some  of  the  witnesses  that  the  acci- 
dent could  have  been  avoided  by  a  swinging  scaffold  or  plat- 
form for  the  workmen  to  stand  on  while  putting  up  the  pipe. 
This  was  tried,  and  the  workmen,  including  deceased,  refused 
longer  to  work  on  it,  and  it  was  discarded.  Again,  the  evi- 
dence of  those  best  informed  on  the  subject  declares  that 
scaffolding  from  the  bottom  is  generally  used  and  regarded  as 
much  safer.  Other  means  have  been  suggested  by  which  the 
accident  could  have  been  avoided,  but  they  seem  not  to  have 
been  generally  adopted  or  to  have  met  the  approval  of  those 
best  informed  upon  the  subject.  But  even  if  a  less  hazard- 
ous manner  of  scaffolding  and  letting  down  the  boards  could 
have  been  adopted,  the  deceased,  in  voluntarily  entering  the 
service  and  continuing  therein  with  full  knowledge  of  its 
dangerous  character,  assumed  all  the  risks  incident  to  the  serv- 
ice in  which  he  was  engaged.  I.  B.  &  W.  K.  E.  Co.  v.  Flan- 
igan,  77  III.  365^  W.  St.  L.  &  P.  Ry.  Co.  v.  Few,  at  the 
present  term  of  this  court;  C.  &  E.  K.  R  Co.  v.  Geary,  109 
111.  — . 
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The  relation  of  master  and  servant  imposes  no  obligation 
on  the  master  to  take  any  more  care  of  the  servant  than  lie 
may  reasonably  be  expected  to  take  of  himself,  and  he  can  not 
jnstl}'  complain  of  injuries  received  in  the  service  if  he  con- 
tin  nes  therein  with  full  knowledge  of  his  danger.  Wharton 
on  Negligence,  Sees.  214  and  217. 

It  is  also  contended  that  the  deceased  and  Downey,  and  t}ie 
person  assisting  him  at  the  top  of  the  shaft,  bore  such  relation 
to  each  other  in  the  service  of  appellant,  that  one  could  not  re- 
cover of  the  co!nmon  employer  damages  caused  by  the  negli- 
gence of  the  other. 

As  we  have  already  seen,  the  parties  causing  the  death  and 
the  deceased  were  in  the  service  of  a  common  master,  both 
actually  co-operating  at  the  time  of  the  injury  in  the  same 
thing,  putting  the  pipe  in  the  shaft,  the  deceased  in  the  shaft 
and  the  others  at  the  top,  all  in  the  presence  and  hearing  of 
each  other,  their  relations  being  such  that  they  could  have 
exercised  an  influence,  one  upon  the  other,  promotive  of 
proper  caution  in  respect  of  their  mutual  safety,  and  they 
were  fellow  servants  within  the  rule  which  exempts  the  master 
from  liability  for  an  injury  inflicted  upon  one  by  the  careless- 
ness of  the  other.     C.  &  N.  W.  Ry.   Co.  v,  Moranda,  93  111, 

302. 

But  it  was  claimed  that  Downey  had  the  power  to  hire  and 
discharge  other  employes  of  the  company  working  at  the  shaft 
and  to  superintend  them  when  at  work,  and  therefore  he 
was  a  representative  of  the  master  and  not  a  fellow  servant 
with  deceased.  It  is  not  necessary  to  inquire  how  far,  if  at 
all,  he  represented  the  power  of  the  common  master.  The 
mere  fact  that  he  may  have  had  the  power  to  employ  and  dis- 
charge other  servants,  if  conceded,  and  to  superintend  them 
when  at  work,  did  not,  as  to  the  particular  alleged  act  of  negli- 
gence by  which  deceased  was  killed,  change  his  character  from 
that  of  a  co-servant  to  that  of  a  representative  of  the  company. 
The  death  of  deceased  was  not  the  result  of  the  exercise  of  any 
authority  conferred  upon  Downey.  He  exercised  no  power 
that  placed  deceased  in  a  more  exposed  or  dangerous  position 
than  he  would  otherwise  have  occupied,  nor  did  any  power 
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exercised  by  him  contribute  to  the  accident.  The  authority 
possessed  by  Downey,  whatever  it  may  have  been,  had  no  in- 
fluence or  bearing  npon  the  accident  which  caused  the  injury, 
and  at  the  time  of  the  accident  Downey  and  deceased  were 
performing  the  labor  of  common  servants,  neither  exercising 
any  authority  over  tlie other,  and  they  were  co-servants  as  to 
the  labor  then  being  performed  by  them. 

For  the  reasons  here  given  the  judgment  is  reversed  and  the 
cause  remanded. 

Keverscd  and  remanded. 


The  People,  etc., 

V. 

« 

A.  E.  Harmon  et  al. 

1.      ACTIOW  ON  PENAL  BOND— AssrONME^JT  OF    BRE AGUES. — Under    GOr 

statute  a  plaintiff  in  an  action  on  a  psnal  bond  is  at  tib3rty  to  assi$?n  in  b  b 
declaration  in  tbe  original  suit  sm  many  breaches  as  he  m  ly  think  fit,  and  he 
may  alflo  asnign  from  time  to  time  puch  farther  breaches  as  occasion  may  re- 
quire; and  when  assigned  nabsequently  to  the  rendition  of  the  origfinal  judg- 
ment the  proceeding  does  not  become  a  distinct  action,  bat  is  regarded  as  a 
part  of  the  original  suit.  The  assessment  of  damages,  however,  must  not 
exceed  in  the  aggregat3  the  amount  of  the  judgment  for  the  penalty  of  the 
bond. 

2.  DfilctTltRER. -'Where,  in  the  trial  of  the  original  cause  under  the  stip- 
ulation of  the  parties,  the  plaintiff  was  entitled  to  recover  damag)s  for  so 
many  breaches  of  the  conditions  of  the  bond  as  he  should  prove,  and 
breaches  not  litigated  on  that  trial  could  be  subsequently  assigned  and  re- 
covered for,  and  he  afterward  assigned  an  additional  breach  of  the  condi'' 
iion  of  the  bond  and  to  the  defense  of  the  previous  judgm3nt  as  a  bar  filed 
a  replication  that  the  damages  demanded  were  not  the  same,  etc.  Helif^ 
that  it  was  error  for  the  court  to  sustain  a  demurrer  to  such  replication. 

Erros  to  the  County  Court  of  Champaign  county.    Opinion 
filed  July  3, 1884. 

Mr.  J.  L  VLxrf  for  plaintiff  in  error. 
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Mr.  J.  S.  Wolfe,  for  defendants  in  error. 


HiGFiEE,  P.  J.  The  defendant,  A.  E.  Harmon,  was  ap- 
pointed guardian  of  William  F.  Goltra,  by  the  County  Court  of 
Champaign  county,  in  1866,  and  the  other  defendants  in  error 
were  the  sureties  on  his  bond.  Harmon  was  subsequently  re- 
moved, and  one  A.  G.  Pare  appointed  his  successor,  who 
brought  suit  in  said  court  in  the  name  of  "The  People  of  the 
State  of  Illinois,"  for  his  use  as  guardian  against  defendants 
in  error,  in  an  action  of  debt  upon  the  bond,  and  at  the  May 
term,  1879,  of  said  court,  recovered  a  judgment  for  $3,600 
debt,  the  penalty  of  the  bond,  and  $427.24  damages. 

A  number  of  breaches  of  the  condition  of  the  bond  were 
assigned  in  the  declaration,  and  several  pleas  filed  by  defend- 
ants, but  the  case  was  finally  tried  upon  an  agreement  of  the 
parties  tliat  all  pleas  should  be  witiidrawn,  that  plaintiff 
mii^lit  ojive  in  evidence  under  the  declaration  anv  matter  that 
could  properly  be  given  under  any  breach  well  assigned,  and 
that  the  defendants  might  give  in  evidence  any  matter  that 
could  be  given  if  well  pleaded. 

At  the  May  term,  1883,  of  said  court,  the  said  William  F. 
Goltra,  having  attained  his  majority,  assigned  in  said  cause 
as  an  additional  breach  of  the  condition  of  said  bond,  that 
Harmon  received,  while  acting  as  such  guardian,  the  sum  of 
one  thousand  dollars  belonsrinsf  to  his  ward,  which  he  failed 
to  account  for  and  pay  over. 

To  this  breach  the  defendants,  by  their  second  amemied 
plea,  setup  and  relied  upon  the  judgment  of  the  May  term, 
1879,  as  a  bar  to  the  damages  claimed. 

To  this  plea  the  plaintiff,  by  leave  of  the  court,  filed  several 
replications.  The  first,  second,  third  and  fourth  were,  that 
the  damages  demanded  in  the  present  breach  are  not  the 
same  for  which  plaintiff  recovered  judgment  on  the  former 
trial. 

The  court  sustained  a  demurrer  to  each  of  these  replica- 
tions, and  its  action  in  so  doing  presents  the  principal  question 
we  are  to  consider. 

Section  20  of  chapter  110  of  the  Revised  Statutes,  pro- 
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vides:  "  In  all  actioiiB  brought  on  penal  bonds,  conditioned 
for  tlie  performance  of  covenants,  the  plaintiff  shall  set  out 
tiie  conditions  thereof,  and  may  assign  in  his  declaration  as 
many  breaches  as  he  may  think  fit;  and  the  jury,  whether  on 
trial  of  the  issne  or  of  inquiry,  shall  assess  damages  for  as 
many  breaches  as  the  plaintiff  shall  prove,  and  the  judgment 
for  the  penalty  shall  stand  as  securit}'^  for  such  other  breaches 
as  may  afterward  happen,  and  the  plaintiff  may,  at  any  time 
afterw;ird,  sue  out  a  writ  of  inquiry,  to  assess  damages  for  the 
breach  of  any  covenant  or  covenants  contained  in  such  bond 
subsequent  to  the  former  trial  of  inquiry." 

The  jndi^ment  in  this  class  of  cases  is  for  the  entire  penalty 
of  the  bond,  and  stands  as  a  security  for  such  damau;es  as  may 
be  assessed  from  time  to  time.  The  oblio^ation  is  merited  in 
the  judgment,  and  no  further  proceedings  can  be  had  on  it 
except  in  the  manner  indicated  by  the  statute.  Originally, 
at  common  law,  but  one  breach  of  the  obligation  could  be 
assigned,  but  this  was  long  since  changed  by  a  British  stat- 
ute. Under  our  statute  a  plaintiff  is  at  liberty  to  assign  in 
his  declaration,  in  the  original  suit,  as  many  breaches  as  he 
may  think  fit,  and  he  may  also  assign,  from  time  to  time, 
such  further  breaches  as  occasion  may  require;  and  when  as- 
signed subsequently  to  the  rendition  of  the  original  judgment, 
the  proceeding  does  not  become  a  distinct  action,  but  is  re- 
garded as  a  part  of  the  original  suit.  The  assessment  of 
damages,  however,  must  not  exceed  in  the  aggregate  the 
amount  of  the  judgment  for  the  penalty  of  the  bond. 

In  the  trial  of  the  original  cause,  under  the  stipulation  of 
the  parties,  the  plaintiff  was  entitled  to  recover  damages  for 
so  many  breaches  of  the  conditions  of  the  bond  as  he  should 
prove,  and  breaches  not  litigated  on  that  trial  could  be  sub- 
sequently assigned  and  recovered  for.  In  The  People  v. 
Compher,  14  111.  465,  it  was  expressly  held  that  "  in  order  to 
authorize  a  further  assignment  of  breaches,  it  is  not  necessary 
that  the  default  should  arise  subsequent  to  the  former  assess- 
ment It  is  sufficient  that  it  is  for  another  and  different 
breach,"  It  follows  from  this  view  of  tlie  law  that  the  mat- 
ter set  up  in  defendant's  first,  second,  third  and  fourth  repli- 


192 


Appellate  Courts  of  Illinois. 


Peyton  v.  Shaw. 


cations  was  a  good  answer  to  defendant's  second  amended 
plea,  and  that  the  court  erred  in  sustaining  the  demurrer  to 
said  replications. 

After  the  demurrer  was  sustained  the  court  proceeded  to 
the  trial  of  the  cause  on  another  replication  to  said  plea, 
which  we  regard  as  presenting  an  immaterial  issue,  and  finally 
dismissed  the  suit  and  rendered  judgment  against  plaintiff 
for  costs. 

For  the  error  above  indicated  the  judgment  is  reversed  and 
the  cause  remanded. 

Heversed  and  remanded. 


JoH.v  Peyton 

V. 

John  D.  Shaw  et  al. 


1.  Public  highway — Presumption  from  twenty  years  user. — 
The  presumption  arisingf  from  twenty  years  user  of  a  way  is  not  conclusive, 
but  it  may  be  rebutted  by  showinf?  facts  to  overcome  such  presumption. 
(Kyle  V.  Town  of  Logan,  87  111.  64.) 

2.  Where  user  for  less  than  twenty  years.— Where  the  user  has 
been  for  a  shorter  period  than  twenty  years,  a  dedication  of  the  land  to 
public  use  may  be  shown  by  such  acts  or  conduct  on  the  part  of  the  owner 
as  indicate  an  intent  on  his  part  to  dedicate  the  same,  and  an  acceptance 
thereby  by  the  public. 

3.  Lands  lyinq  in  common  and  uninclosed  —In  the  case  of  lands 
lying  uninclosed  and  in  common,  until  circumstances  induce  owners  to  in- 
close, no  strength  of  inference  or  conclusions  can  be  deduced  from  mere 
travel  across  it  by  the  public,  without  objection  fVom  the  owner. 

»  4.  Inbtruction.— An  instruction  that  **if  the  public  continuously  use  a 
road  as  a  public  highway  for  more  than  twenty  years  without  interruption, 
interference  or  objeL-tion  on  the  part  of  the  owner  of  the  land  on  which 
such  road  is  located,  the  presumption  of  law  is  that  the  owner  of  the  land 
has  dedicated  such  road  to  the  public  use/'  Held^  to  be  erroneous,  in  that 
it  does  not  except  uninolosed  and  unimproved  lands  lying  in  common  from 
the  operation  of  the  general  rule. 

5.  Ctrcumstances  wrakenino  presumption  of  dedication.— Where 
the  lands  eadt  and  west  of  appellant*B  house  were  vacant  and  unoccupied, 
and  appellant  had  for  many  years  kept  the  road  fenced  without  any  objec- 
tion on  the  part  of  the  public*  and  the  people  of  the  vicinity,  including  two 
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of  th3  defendiiDts,  petitioned  for  the  new  road,  and  the  other  defendants 
asted  apon  said  petition  and  allowed  appellant  damages  for  taking  his 
land,  and  upon  appeal  to  supervisors,  the  action  of  the  comuiissioner<s  in 
laying  out  the  road  was  approved.  Held,  that  the  presumption  of  a  dedi- 
cation from  twenty  years  public  user  is  greatly  weakened. 

Appeal  from  the  Circuit  Court  of  Hancock  county;  the 
Hon.  J.  II.  W1LLIAM8,  Judge,  presiding.  Opinion  filed  July 
3,  1884. 

Messrs.  Hooker  &  Edmunds,  and  Messrs.  Manier  &  Mil- 
i-Ett,  for  appellants;  as  to  what  constitutes  a  highway  by  pre- 
eci-iption,  cited  Washburn  on  Keal  Property,  2d  Ed.  41-48; 
Washburn  on  Easements,  131,  178;  Angell  on  Highways, 
§  131;  Powell  v.  Bagg,  8  Gray,  441;  Smith  v.  Miller,  11  Gray, 
145;  Gentleman  v.  Soule,  32  111.  271;  Grube  v.  Nichols,  36 
111.  92;  Manrose  v.  Parker,  90  111.  581;  C.  AN;  W.  Ey.  Co. 
V.  Hoag,  90  111.  348;  Owen  v.  Crossott,  105  111.  354;  Parker 
V.  Foote,  19  Wend.  313. 

The  land  being  open  and  nninclosed  is  a  circumstance  from 
which  it  might  be  presumed  the  use  was  permissive,  especially 
when  connected  with  the  fact  that  all  such  lands  in  the  vicin- 
ity were  so  used:  Hewins  v.  Smith,  11  Me.  238;  Lawton  v. 
Eivcrs,  2  McCord,  452;  Capers  v.  Wilson,  3  McCord,  170; 
Eowland  v.  Wolf,  1  Bai.  58;  Walt  v.  Trapp,  2  Rich,  136; 
Gibson  V.  Durham,  3  Rich,  85;  Hults  v.  Truesdale,  6  Rich, 
396;  Short  v.  Walton,  61  Ga.  28;  Boyden  v.  Achenbach,  79 
N.  C.  539;  State  v.  Kansas  City  Ry.  Co.,  45  la.  139;  Angell 
Oil  Highways,  §151;  Phipps  v.  State,  7  Blackf.  512. 

Mr.  John  H.  Finlay,  Mr.  George  J.  Rogers  and  Messrs. 
ScoFiELD  &  SooFiELD,  for  appcllecs;  that  to  render  the  enjoy- 
ment of  any  easement  for  twenty  years  a  presumption  juris 
et  dejure^  or  conclusive  evidence  of  right,  it  must  have  been 
continued  uninterrupted,  or  under  claim  of  right  with  the  im- 
plied acquiescence  of  the  owner,  cited  3  Kent's  Com.  442; 
Uenning  v.  Roome,  6  Wend.  651;  Worral  v.  Rhodes,  2  Whart 
427;  Hill  V.  Crosb3%  2  Pick.  466;  Cuthbert  v.  Lawton,  3  Mc- 
Cord, 194;    Valentine  v.  Boston,  22  Pick.  75;    Greely  v. 
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Qninby,  2  Foster,  216;  Smith  v.  State,  3  Zahr,  130;  Hart  v. 
Trustees,  15  Ind.  226;  Onstott  v.  Miirry,  22  la.  457;  Ewell 
V.  Greenwood,  26  la.  377. 

As  to  proof  necessary  to  establish  a  highway  by  prescrip- 
tion: Garrett  v.  Jackson,  20  Ponn.  331;  Steffy  v.  Carpenter, 
37  Penn.  41;  Pence  v.  Cloud,  42  Penn.  102;  Marcy  v.  Tay- 
lor, 19  III.  634;  Town  of  Lewiston  v.  Proctor,  27  £11.  414;  Kees 
V.  City  of  Chicajro,  38  111.  336;  People  v.  Comrs.,  52  111,  498; 
2  Greenleaf  on  Er.,  §  662;  Smith  v.  Town  of  Flora,  64  III. 
93;  Wragg  v.  Penn.  Township,  94  111.  25;  Green  v.  Canaan, 
29  Conn.  157;  State  v.  Atherton,  16  N.  H.  203;  Stevens  v. 
Nashua,  46  N.  II.  192;  Conway  v.  Jefferson,  46  K  H.  521; 
Pritchard  v.  Atkinson,  4  N.  II.  9;  Hoole  v.  Attorney-Gen- 
eral, 25  Ala.  190;  Penquite  v.  Lawrence,  11  Ohio  (N.  S.), 
274;  Holcraft  v.  King,  25  Ind.  352;  Warren  v.  Town  of 
Jacksonville,  15  111.  236;' Vail  v.  Mix,  74  111.  127. 

As  to  a  higliway  being  acquired  over  vacant  and  nninclosed 
lands:  Worral  v.  Rhodes,  2  Whart.  427;  State  v.  Thomas,  8 
Harris,  458;  Wyman  v.  State,  13  Wis.  663;  Smith  v.  Lee,  14 
Gray,  473;  Shugart  v.  Haliday,  2  Brad  well,  45;  Owens  v. 
Crossett,  105  111.  354;  Galbraith  v.  Littiech,  73  111.  209., 

McCuLLOCH,  P.  J.  This  was  an  action  of  trespass  brought 
by  appellant  against  appellees  for  breaking  and  entering  his 
close,  tearing  down  his  fences,  taking  away  his  gates,  cutting 
down  his  trees,  and  otherwise  doing  damage  to  his  realty. 
The  defendants  interpo.sed  a  plea  in  justiiication  of  their  acts 
that  the  locus  in  quo  then  was,  and  of  right  ought  to  have 
been  a  public  highway,  established  by  public  user  for  twenty 
years,  and  that  the  same  had  never  been  vacated  in  pursuance 
of  law;  that  plaintiff  had  unlawfully  erected  and  built  gates, 
fences  and  other  obstructions  in  and  upon  the  same,  to  remove 
which  the  defendants,  as  highway  commissioners,  and  their 
servants,  entered  upon  the  premises  of  the  plaintiff,  as  they 
lawfully  might,  and  removed  the  same,  doing  no  unnecessary 
damage. 

It  appears  from  the  evidence  that  tbo  alleged  road  has'been 
feneed  up  since  about  the  year  1865  or  1869,  the  witnesses 
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being  nol  wholly  ao^reed  as  to  the  time.  Before  that  time  the 
lands  over  which  the  road  is  now  claimed  to  exist,  at  least  the 
places  where  the  alleged  trespasses  were  committed,  had  never 
been  inclosed.  Appellant  had,  however,  fenced  other  portions 
of  his  land,  in  close  proximity  to,  or  perhaps  to  the  very  line 
of  the  road  as  now  claimed,  leaving  for  a  short  distance  a 
narrow  lane  between  his  fields,  through  which  the  ]>ublic 
travel,  coming  from  the  prairie  lands  on  the  east,  was  accus- 
tomed to  pass  in  going  to  the  timber  lands,  and  a  sand  bank 
on  the  west,  where  it  also  connected  with  a  public  highway. 

In  order  to  establish  a  highway  by  user  for  twent3' years,  it 
is  necessary  to  go  back  for  that  period  of  time  prior  to  the 
date  when  appellant  fenced  up  the  road.  It  appears  from  the 
evidence  that  west  of  appellant's  house  the  road,  as  used  by 
the  public,  ran  in  a  sgutii westerly  direction,  but  whether  or 
not  it  was  confined  to  any  clearly  defined  track  or  locality 
does  not  appear  very  satisfactorily  from  the  evidence.  East 
of  his  house  it  is  claimed  the  line  of  public  travel  ran  along  or 
very  near  to  the  section  line,  except  at  one  place  where  the 
road  crossed  a  small  stream.  It  is  clear  from  the  evidence, 
however,  that  for  many  years  included  within  the  tw^enty 
next  prior  to  the  time  when  appellant  fenced  up  the  road  and 
put  up  his  gates,  these  lands  were  wild,  uncultivated  and  un- 
inclosed. 

The  right  of  way  which  the  public  acquires  by  twenty 
years  user  is  in  the  nature  of  a  prescription  at  common  law, 
and  rests  upon  the  presumption  of  a  dedication  by  the  owner. 
In  Kile  v.  Town  of  Logan,  87  111.  64,  it  was  sought  to  make 
the  presumption  arising  from  twenty  years  user  conclusive,  in 
analogy  to  the  operation  of  the  Statute  of  Limitations;  bnt^the 
Supreme  Court  held  it  not  conclusive,  but  that  it  might  be 
rebutted  by  showing  facts  to  overcome  such  presumption. 

Where  the  user  has  been  for  a  shorter  period  than  twenty 
years,  a  dedication  of  the  land  to  public  use  may  be  shown  by 
anch  acts  or  conduct  on  the  part  of  the  owner  as  indicate  an 
intent  on  his  part  to  dedicate  the  same,  and  an  acceptance 
thereof  by  the  public.  Whenever  an  act  of  dedication  has 
taken  place  and  the  same  has  been  accepted  by  the  public^ 
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the  right  of  way  at  once  becomes  vested  in  the  public. 
"Where  no  specific  act  of  dedication  can  be  shown,  a  ded- 
ication may  be  inferred  from  snch  a  course  of  conduct 
on  the  part  of  the  owner  as  evinces  an  intent  on  his  part 
to  dedicate  the  land  to  the  nseof  the  public.  In  this  con- 
nection his  acquiescence  in  tlie  nse  of  his  land  for  purposes 
of  public  travel,  seeing  the  public  authorities  expend- 
ing the  public  moneys  in  improving  and  building  bridges 
upon  it,  building  his  fences  in  such  a  way  as  to  not  interfere 
with  the  travel  upon  it,  and  other  such  acts,  are  circumstances 
from  which  a  dedication  may  be  inferred  by  a  jury;  and  when 
such  user  accompanied  by  such  circumstances  has  been  con- 
tinued for  a  period  of  twenty  years,  a  dedication  will  be  pre- 
sumed. Kile  V.  Town  of  Logan,  87  111.  64;  Alvord  v.  Ash- 
lev,  17  111.  369. 

But,  while  this  is  the  general  rule,  it  is  also  held  tliat  in 
case  of  lands  lying  uninclosed  and  in  common  until  circum- 
stances'induce  owners  to  inclose,]  no  strength  of  inference  or 
conclusions  can  be  deduced  from  mere  travel  across  it  bv  the 
public  without  objection  from  the  owner.  Warren  v.  Jack- 
sonville, 16  111.  236;  Kile  v.  Town  of  Logan,  supra;  Fox  v. 
Yirgin,  5  Bradwell,  615;  S.  C,  11  Bradwell,  613;  Harper  v. 
Town  of  Dodds,  3  Bradwell,  331. 

It  may  be  true,  therefore,  as  intimated  in  Owens  v.  Crossett, 
105  111.  354,  that  the  public  may  acquire  a  right  of  way  by 
prescription  over  uninclosed  lauds,  yet  the  proof  of  such  pre- 
scriptive right  must  rest  on  something  more  than  mere  travel 
over  it  by  the  public,  acquiesced  in  by  the  owner,  for  since  no 
inference  of  a  dedication  can  be  drawn  from  such  permk- 
sive  use  of  the  land,  it  is  very  evident  that  so  long  as  the  ad- 
joining lands  remain  uninclosed  such  use  could  never  ripen 
into  a  prescriptive  right. 

The  court  below  at  the  instance  of  the  defendants  gave  the 
jury  the  following  among  other  instructions: 

"  The  court  further  instructs  the  jury,  that  if  the  public 
continuously  nse  a  road  as  a  public  highway  for  more  than 
twenty  years  without  interruption,  interference  or  objection 
on  the  part  of  the  owner  of  the  laud  on  which  such  road  is  lo- 
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cated,  the  presumption  of  law  is  that  the  owner  of  the  land  has 
dedicated  such  road  to  the  pablic  use." 

This  instruction  does  not  conform  to  the  principles  of  the 
decisions  above  cited,  in  tliat  it  does  not  except  uninclosed 
and  unimproved  lands,  lying  in  common,  from  the  operation 
of  the  general  rule. 

We  forbear  commenting  upon  the  sufficiency  of  the  evi- 
dence to  establish  a  right  of  way  by  prescription  any  further 
than  to  say,  that  in  view  of  the  fact  that  the  road  has  now 
been  fenced  up  for  a  period  of  at  least  fourteen  years,  the  evi- 
dence  contained  in  this  record  is  not  at  all  clear  and  con- 
vincing. 

But  there  is  another  circumstance  in  the  case  in  favor  of 
appellant  which  is  entitled  to  very  great  weight.  The  defend- 
ants set  up  in  their  plea  that  the  road  in  question  had  been 
established  by  public  user  for  twenty  years,  and  that  appellees 
Shaw,  Hughes  and  Harris,  as  commissioners  of  highways,  and 
appellees  Blake  and  Parker  as  their  assistants  and  servants,  en- 
tered upon  said  highway  and  committed  the  acts  complained 
of,  in  removing  obstructions  from  the  same  as  they  law- 
fully might.  Upon  the  trial  appellant  introduced  in  evidence 
the  record  of  a  certain  proceeding  by  the  public  authorities 
in  laying  out  a  highway  over  the  ground  in  question,  from 
which  it  appears  that  on  the  15tli  day  of  September  there  was 
filed  in  the  office  of  the  town  clerk  a  petition  duly  signed, 
with  proof  of  posting,  for  the  laying  out  of  a  highway  over  the 
ground  in  question,  which  petition  was  signed  by  appellees 
Blake  and  Parker;  that  on  the  same  day  an  order  was  made 
by  appellees  Shaw  and  Hughes,  as  commissioners  of  higli- 
ways,  granting  said  petition;  that  on  the  5th  day  of  Novem- 
ber, in  the  same  year,  a  final  order  was  made,  signed  by  ap- 
pellees Hughes  and  Shaw,  together  with  one  Hartman,  as 
commissioners,  establishing  said  road  as  prayed  for,  and  al- 
lowing appellant  $196  damages  for  taking  his  land  therefor; 
that  from  said  order  laying  out  said  road,  as  well  as  from  the 
order  allowing  him  damages,  appellant  took  an  appeal  to 
three  supervisors,  who  affirmed  the  order  of  the  commis- 
Bioners  in  laying  out  the  road,  but  made  no  disposition  of  the 
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qiiedtioii  of  damages.  Tiiereupon  the  defendants  (eaid  Harris 
in  the  meantime  having  come  into  the  board)  tendered  appel- 
lant the  damages  assessed  to  him  by  the  comniiEsioners  of 
highways,  and  gave  him  notice  to  open  said  road  nnder  the 
proceedings  had  before  the  commissioners  aforesaid,  wliich 
was  the  only  notice  served  upon  him.  Appellant  having 
failed  to  remove  his  fences,  appellees  proceeded  to  open  said 
road,  claiming  the  right  to  do  so  by  and  nnder  the  proceed- 
ings of  the  commissioners  aforesaid,  and  by  no  other  right. 

These  proceedings,  petitioned  for  by  two  of  the  defendants 
and  acted  upon  by  the  others  in  their  official  capacity  as  com- 
missioners of  highways,  are  so  clearly  in  the  nature  of  admi.?- 
sions  that  there  was  no  highway  in  existence  along  the  line 
where  the  new  road  was  laid  and  where  tlie  alleged  damasre 
was  done,  as  to  require  evidence  of  a  very  satisfactoi-y  natnre 
to  overcome  them.  Tiiis  evidence  we  do  not  find  in  the  rec- 
ord. Appellees  do  not  claim  that  there  ever  was  a  road  laid 
out  along  the  line  in  question,  prior  to  the  year  1881,  nor  do 
they  rely  for  their  defenscTupon  any  actual  dedication  of  tlie 
land  to  public  use  other  than  that  to  be  presumed  from  twenty 
years  user.  This  presumption  is  greatly  weakened  if  nut 
entirely  overcome  by  the  fact  that  the  hinds  both  east  and 
west  of  appellant's  house  were  vacant  and  unoccupied.  To 
this  must  be  added  the  further  fact  that  the  appelJnnt  had  for 
so  many  years  kept  the  road  fenced  up  without  any  objec- 
tion on  the  part  of  the  public.  Then  when  it  is  further  con- 
sidered that  the  people  of  the  vicinity,  including  two  of  the 
defendants,  petitioned  for  the  new  road,  that  the  other  dc- 
fendants  acted  upon  said  petition  and  allowed  appellant  dam- 
ages for  taking  his  land,  that  upon  appeal  to  three  supervis- 
ors the  action  of  the  commissioners  in  laying  out  said  road 
was  affirmed,  the  evidence  is. almost  overwhelming  against 
the  existence  of  any  such  road  by  prescription  as  is  claimed. 
When  appellant  was  claiming  larger  damages  than  those 
awarded  by  the  commissioners,  it  is  passing  strange  thatson^e 
tax  payer  of  the  neighborhood  did  not  suggest  the  existence 
of  a  road  by  prescription  if  there  had  been  any  such.  But 
tliis  idea  does  not  seem  to  have  occurred  to  any  one  until  af* 
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tcr  the  commencement  of  this  suit,  when  it  became  apparent 
that  appellees  could  not  justify  their  acts  under  the  proceed- 
ings for  the  laying  out  of  the  new  road,  on  account  of  appel- 
lant's damages  not  having  been  assessed  upon  his  appeal. 
For  these  reasons  we  are  of  the  opinion  the  defense  set  up  by 
appellees  was  not  sustained  by  the  evidence.  The  judirment 
of  the  circuit  court  will  be  reversed  and  the  cause  remanded. 

Heversed  and  remanded. 


John  Newlin,  Adm'r,  etc., 

V. 

Joseph  Bailey  et  al. 

1.  Partner  or  creditor. — The  court  is  of  opinion  that  the  written 
contract  in  this  ctise  does  not  conutitut^  a  contract  of  partnership,  but  that 
tbe  party  of  the  first  part,  not  participating  in  a  share  of  the  losses  or  profits 
and  receiving  interest  semi-annually  upon  the  amount  loaned,  was  a  cred- 
itor. 

2.  Holding  onb'b  self  out  as  partner  — Liabilttt. — Where  the  evi- 
dence tended  to  show  that  a  party  loaning  a  bank  $10,000,  held  himself  oat 
as  a  partner,  acted  as  its  president  and  took  part  in  most  of  its  business 
transactions.  Held,  that  should.it  appear  that  any  of  the  bank's  debts,  con- 
tracted before  such  party's  death,  were  created  under  such  circumstances  as 
to  hold  him  as  a  partner  as  to  third  persons,  the  share  coming  to  his  ad- 
ministrator out  of  the  assets  assigned  (the  officers  of  the  bank  having  made 
an  assigrnment)  should  be  subjected,  as  far  as  need  be,  to  the  payment  of  the 
balance  due  such  credit(A*8  after  receiving  their  pro  rata  dividends. 

3.  Jorisdiction  of  county  court.— For  adjusting  these  equities  a 
county  court  has  as  full  and  complete  jurisdiction  as  a  court  of  equity. 

Appeal  from  the  Circuit  Conrt  of  Vermilion  conntv;  the 
floi).  J.  W.  Wilkin,  Judge,  presiding.  Opinion  filed  July  3, 
1884. 

■ 

Mr.  W.  R.  Lawrenck,  for  appellant;  that  the  contract  did 
not  constitute  a  contract  of  partnership,  cited  Irvin  v.  N.  C» 
&  St.  L  Ry.  Co.,  92  111.  108;  Adams  v.  Funk,  53  111.  219; 
Smitii  V.  Tanderburg,  46   III.  39;   Price  v.  Alexander,  2  G. 
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Greene  (Iowa),  427;  Lowry  v.  Brooks,  2  McCord,  421;  Bailey 
V.  Clark,  6  Pick.  372;  Sinipson  v.  Feltz,  1  McCord,  Ch.  219; 
Heskith  v.  Blanchard,  4  East,  141;  Elgie  v.  Webster,  6  M.  & 
W.  518;  Parsons  on  Part,  (top  p.)  287;  Story  on  Part.  §  18; 
CoUyer  on  Part.  §  264;  Gow  on  Part.  p.  9;  8  Addison  on 
Contracts,  §§  1294,  1302. 

In  probate  matters,  equitable  claims  are  considered:  Hnrd 
V.  Slaten,  43  III.  348;  Garvin  v.  Stewart,  59  111.  229;  Moore 
V.  Rogers,  19  111.  347;  Moline  Water  Power  Co.  v,  Webster, 
26  111.  233. 

Messrs.  Mann,  Calhoun  &  Fbazieb,  for  appellees. 


McCuLLocH,  J.  About  the  first  day  of  Jnly,  1877,  Elam 
Henderson,  W.  O.  Mendenliall  and  William  F.  Henderson 
started  a  bank  in  Georgetown,  Illinois,  called  the  Citizens' 
Bank,  for  which  Elam  Henderson  furnished  all  the  capital, 
amounting  to  about  ten  thousand  dollars  in  money  and  notes. 
On  the  9th  day  of  April,  1878,  said  Mendenhall  went  out  and 
John  Henderson  came  into  the  bank.  An  agreement  in  writ- 
ing was  then  entered  into  between  Elam  Henderson,  William  . 
F.  Henderson  and  John  Henderson  as  follows: 

"  Agreement  between  Elam  Henderson,  first  party,  and 
William  F.  and  John  Henderson,  second  party,  made  April 
9,  1878.  S  lid  Elam  agrees  to  furnish  said  William  and 
John  from  $10,000  to  $15,000  in  money  and  approved  notes, 
to  be  used  by  them  in  the  banking  business  at  Georgetown, 
Vermilion  county,  Illinois,  under  the  name  of  The  Citizens' 
Bank,  for  which  they  agree  to  pay  the  said  Elam  interest  at 
the  rate  of  eight  per  cent,  per  annum,  payable  semi-annually, 
on  the  1st  day^  of  July  and  Ist  day  of  January  of  each  year. 
Said  agreement  to  be  in  force  from  January  1,  1878;  also 
to  pay  said  Elam  in  cash  or  approved  notes  whatever  amount 
may  be  furnished  by  him  to  be  used  in  said  banking  busi- 
ness, at  the  expiration  of  five  years.  Further  agreed  that  if 
any  of  the  notes  accepted  by  said  William  and  John  should 
prove  invalid,  said  Elam  agrees  to  take  such  notes  as  his  prop- 
erty, giving  proper  credit  for  the  same;  said  William  and 
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John  agreeing  to  use  dae  diligence  in  making  such  noteB  se- 
cure. 

That  said  parties  herein  named,  or  any  other  party  who  may 
in  the  future  be  associated  with  said  firm,  are  privileged  to 
take  additional  stock,  as  may  be  agreed  to  by  the  members  of 
the  firm. 

William  and  John  agree  to  perform  the  labor  necessary  fi^r 
the  carrying  on  of  said  business,  upon  terms  upon  which  tliey 
may  agree  among  themselves. 

The  member  becoming  dissatisfied  may  be  permitted  to. 
withdraw  from  the  firm,  and  shall  be  entitled  to  his  full  share 
of  stock  and  profits  that  may  accrue  therefrom." 

Elam  Henderson  furnished  all  the  capital  upon  which  tlie 

bank  was  operated  under  this  new  arrangement  until  July, 

1879,  when  John  Henderson  went  out  and  Titus  Bennett  took 

his  place  in  the  bank,  the  latter  assuming  all  its  liabilities  to 

the  same  extent  as  John  Henderson  had  been   liable  for  the 

same,  after  which  the  business  continued  as  before.     This  ar- 

rangjment  was  made  between  Titus  Bennett  and  William  F. 

Henderson,  the  latter  acting  for  Elam  and  John   Henderson, 

vrho  assented  to  the  arrangement. 

Elam  Henderson  died  intestate,  on  the  second  day  of  March, 
1881,  having  in  his  will  made  the  following  bequest: 

^*3.    I  give  and  bequeath  to  Olive  Newlin,  to  have  and  to 

hold  during  her  natural  life,  all  my  stock  in   the  Citizens' 

-Bank,  of  Georgetown,  and  at  her  death  to  her  heirs,  and  if 

she  die  without  issue,  then  to  her  sister  and  brother,  Florence 

AQd  William  Newlin,  and  to  be  turned  over  to  her  within  one 

y^r  frond  January  1st,  1882;"  and  having  by  the  same  will 

appointed  said  Titus  Bennett  and  William  F.  Henderson  his 

cxeentors,  who  took  upon   themselves  the  trust  thereby ^im- 

P08(H3. 

I*^  tHe  list  of  notes  and  accounts  belonging  to  the  estate  of 
said  -Elam  Henderson,  filed  in  the  county  court  by  said  exec- 
utors 51.^  part  Qf  their  inventory,  appears  the  following  item, 
VAz.:  «*  Bank  stock — principal,  $10,000."  In  said  inventory 
W8D  appears  the  following  item,  under  the  head  of  "  Moneys 
^^Q  credits,"  viz.:  "  Money  on  hand  at  time  of  decease  depos- 

^^  in  Citizens'  Bank,  $2,575.26." 
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It  appears  from  the  evidence  that  at  the  end  of  every  six 
months  durinja^  his  lifetime  the  sum  of  $400  was  placed  to 
tlie  credit  of  Elam  Henderson,  on  his  deposit  account,  for 
interest  upon  what  was  known  as  his  capital  or  capital  stock, 
after  which  the  profits  were  equally  divided  between  tiie  other 
two. 

After  the  death  of  Elam  Henderson  the  same  course  was 
pursued,  only  that  the  interest  upon  the  capital  or  stock  be- 
queathed to  her  by  the  will  was  paid  to  or  passed  to  the  credit 
of  Olive  Newlin. 

Matters  remained  in  this  situation  until  the  24th  dav  of  • 
February,  1882,  when  William  F.  Henderson,  acting  for  hira- 
scif  and  for  and  with  the  consent.of  Titus  Bennett,  made  a 
deed  of  assignment  to  appellees  of  all  the  property  and  assets 
of  the  Citizens'  Bank,  and  none  other,  for  the  benefit  of  all 
the  creditors  of  said  bank,  to  be  paid  pro  rata^  and  with  said 
deed  of  assignment  made  a  schedule  of  all  the  persons  who 
had  claims  against  the  said  bank,  as  provided  by  the  statute. 
Among  these  claimants  appears  the  following,  viz.:  ''Olive 
Xewlin,as  legatee  of  Elam  Henderson,  deceased,  Georgetown, 
111.,  $10,000." 

Tlie  assignees  then  proceeded  under  said  assignment  as  pro- 
vided by  law,  in  the  county  court,  when  Titus  Bennett,  as  one 
of  the  executors  of  Elam  Henderson,  deceased,  filed  a  claim 
ai^ainst  said  assignees,  supported  by  his  own  affidavit,  in  sub- 
stance that  Olive  Newlin  had  a  claim  against  the  Citizens' 
Bank  in  the  sum  of  $10,000,  on  account  of  legatee  of  Elam 
Henderson,  deceased,  and  that  the  same  was  justly  due  her 
from  said  bank  after  allowing  all  just  credits  and  set-ofi*8. 
Tliis  claim  was  filed  June  27, 1882.  To  this  claim  exceptions 
were  filed  on  July  13,  1882.  After  that  date  John  Newlin 
seems  to  have  been  appointed  administrator  de  bonis  no7i^ 
with  the  will  annexed,  of  the  estate  of  said  Elam  Henderson, 
deceased,  after  which  the  said  claim  was  prosecuted  in  his 
name.  The  assignees  again  filed  exceptions  to  the  allowance 
of  the  claim,  and  the  cause  having  been  heard  by  the  court 
without  a  jury,  the  claim  was  disallowed.  From  that  order 
the  administrator  appealed  to  the  circuit  court,  where,  upon  a 
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trial  before  a  jury,  a  verdict  was  rendered  in  bis  favor,  but 
the  same  was  set  aside  by  tbe  court  and  a  new  trial  granted. 
Upon  the  second  trial  a  jury  was  waived,  and  the  cause  sub- 
mitted to  the  court.  The  issues  were  found  for  appellees,  and 
a  judgment  rendered  in  their  favor,  from  which  judgment  the 
administrator  has  appealed  to  this  court. 

The  principal  question  in  the  case  is  whether  by  virtue  of 
the  contract  entered  into  April  9,  1878,  between  Elam  Hen- 
derson, William  F.  Henderson  and  John  Henderson,  and  the 
subsequent  change  in  Ihe  membership  of  the  bank  by  which 
John  Henderson  retired  and  Titus  Bennett  came  in,  the  said 
Elam  Henderson  became  a  partner  in  the  bank,  or  whether  lie 
tecame  a  creditor  of  William  F.  Henderson  and  Titus  Ecl- 
nett,  assignors  to  appellees.  If  the  former,  then  the  adminis- 
trator has  no  claim  against  the  assignees,  but  must  be  post- 
poned until  the  debts  of  the  bank  are  paid,  after  which  if 
tliere  is  any  surplus  he  will  be  entitled  to  succeed  to  the 
rights  of  the  deceased  partner.  If  the  l|itter,  the  claim  should 
have  been  allowed. 

We  are  of  the  opinion  the  written  contract  of  April  9, 1878, 
does  not  constitute  the  contracting  parties  a  partnership.  It 
purports  upon  its  face  to  provide  merely  for  a  loan  of  money 
and  notes  to  William  F.  and  John  Henderson,  to  be  used  by 
them  in  the  banking  business.  It  does  not  pr.tvide  that  he 
shall  participate  in  the  profits  or  share  any  of  the  losses  of  the 
business.  On  the  contrary  he  was  to  have  returned  to  him  at 
the  end  of  the  time  mentioned,  his  entire  loan,  and  was  to 
hare  interest  on  the  same  at  eight  per  cent,  per  annum,  pay- 
able semi-annually.  The  other  parties  to  the  contract  under- 
stood it  in  this  light,  for  they  credited  up  to  him  at  the  end 
of  each  half  year  his  interest,  but  no  profits,  and  then  divided 
tbe  profits  equally  between  themselves. 

After  his  death  they  recognized  his  estate  as  a  creditor  of 
the  bank  in  the  various  ways  above  mentioned,  and  when 
they  made  the  assignment  they  put  in  this  claim  as  one  of  the 
debts  to  be  paid  by  the  assignees  out  of  the  assets  assigned. 
As  between  themselves,  therefore,  we  can  not  see  that  either 
by  the  contract  or  by  their  subsequent  dealings  with  each 
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;Ker  they  ever  became  partners,  but  Elain  Henderson  waa 
ereiy  a  lender  and  the  other  parties  the  borrowers.  They 
lerefore  owed  him  $10,000  at  the  time  of  hie  death,  and  the 
imo  oiii^ht  to  hare  been  allowed  against  their  assignees. 

There  is,  however,  another  feature  of  the  cage  which  <Je- 
irves  attention.  The  scbedule  of  debts  attached  to  the  deed 
'  KBsisinment  is  not  set  out  in  full  in  thie  record,  and  we  can 
at  tell  whether  or  not  any  of  the  debts  thereby  provided  for 
ere  contracted  before  the  death  of  Elain  Henderson.  Tliere 
■e  some  facts  appearing  in  this  case  which  tend  very  strongly 
>  show  that  he  held  himself  ont  as  a  partner  in  the  bank.  In 
ict  he  acted  as  its  president  and  took  part  in  most  if  not  all 
F  its  business  transactions.  Sliould  it  be  made  to  appear  by 
jmpetent  evidence  that  any  of  the  debts  of  the  bank  con- 
■acted  before  his  death  were  created  under  such  circuin- 
■ances  as  to  bold  him  as  a  partner  as  to  tiiird  persons,  then 
le  share  coming  to  the  administrator  out  of  the  assets  as- 
gned  to  appellees  ought  to  be  subjected,  as  far  as  need  he,  to 
le  payment  of  the  balance  due  such  ci-edilors  after  receiving 
letr  pro  rata  dividends. 

Tliese  equities  can  be  adjusted  by  the  county  court  by  first 
taking  a  dividend  of  the  principal  fnnd  among  the  creditors 
f  the  bank,  and  then,  if  it  should  appear  that  Elara  Hender- 
m  in  his  lifetime  had  made  himself  responsible  for  any  of 
s  debts,  his  share  of  the  principal  fund,  so  far  as  necessary 
)r  that  purpose,  can  be  distributed  pro  rata  among  such 
reditors  until  the  balance  due  them  shall  have  been  satisfied. 
'or  this  purpose  a  county  court  has  as  full  and  complete  juris- 
iction  as  a  court  of  equity.  Freydendall  et  al,  v.  Baldtvin, 
D3  III.  325. 

The  judgment  of  the  circuit  court  will  therefore  be  reversed 
nd  the  cause  remanded  for  fnrther  proceedings  in  conformity 
'ith  tlie  views  herein  expressed. 

Keversed  and  remanded. 
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Chicago,  Burlington  &  Quincy  R.  R.  Co. 

V. 

Willis  J.  Montgomery. 

1.  Nbolioencb — Burden  op  proof. — Where  a  railroad  employe  is  in- 
jured while  uncoapling  cars,  to  create  a  liability  he  must  show,  1,  the  de- 
fective condition  of  the  car;  2,  an  i injury  resulting  therefrom;  3,  notice  a(!tual 
or  presumptive  of  such  defect  to  the  owner;  4,  that  the  party  ipjured  was 
in  the  exercise  of  ordinary  care. 

2.  Risks  op  B!CPrx)YMENT. — Where  foreign  cars  coming  into  the  yard 
day  after  day  are  peculiarly  hazardous,  in  the  manner  in  which  the  coupling 
apparatus  and  bumpers  are  constructed,  and  that  fact  is  as  well  known  to 
thp  employe  as  the  employer,  if  the  employe  continues  in  the  employment 
with  such  knowledge,  he  assumes  the  risk  of  the  employment. 

Appeal  from  the  Circuit  Court  of  Adams  county;  the  Hon. 
J.  H.  Williams,  Judge,  presiding.  Opinion  filed  July  3, 
1884. 

Mr.  J.  F.  Careott,  for  appellant;  that  the  burden  of  proof 
rests  upon  defendant  to  show  some  specific  negli;i;ence  on  the 
master's  part  which  caused  tlie  injury,  cited  2  Thompson  on 
Negligence,  1053;  Shearman  and  Redfield  on  Negligence, 
§§  87,  88;  Wood  on  Master  and  Servant,  §  346;  Beaulien  v. 
J^rtland  Co.,  48  Me.  291 ;  C.  C.  &  I.  C.  By.  Co.  v.  Troesch, 
68  111.  545;  C.  &  A.  R  R.  Co.  v.  Piatt,  89  ill.  143. 

Mr.  Wm.  H.  Barnes  and  Mr.  Wm.  L.  Aaron,  for  appellee; 
cited  C.  &  A.  R  R  Co.  v.  Bragonier,  11  Bradwell,  517;  Mor- 
ris V.  Gleason,  1  Bradwell,  514;  C.B.  &Q,  R  RCo.  v.  Avery, 
8  Bradwell,  133;  C.  &  £.  I.  R  R  Co.  v.  Eager,  11  Bradwell, 
500. 

McCuLLOCH,  J.  Appellee  in  this  case  is  a  railroad  man 
of  several  years  experience,  and  at  the  time  of  receiving  the 
injury  complained  of  was  in  the  service  of  appellant  as 
switchman  in  its  yards  at  Quincy.  A  foreign  car  had  come 
into  the  yard  in  a  somewhat  damaged  condition  as  to  one  of 
its  doors,  but  this  damage  had  been  repaired.  It  had  been  in 
the  yard  for  several  days,  so  that  appellant  had  ample  time, 


206 


Appellate  Courts  of  Illinois. 


C,  B.  &  Q.  R.  R.  Co.  V.  Montgomery. 


through  its  servants,  to  have  discovered  otlier  defects  if  any 
had  existed.  Upon  inspection  none  were  discovered  and  tlie 
car  was  being  loaded  for  a  long  trip  eastward  where  it  be- 
longed. Under  these  circumstances  the  duty  devolved  upon 
appellant  to  use  diligence  in  seeing  that  the  cars  were  in  a 
safe  condition  to  be  handled  by  its  emplo3^es. 

But  this  is  not  a  case  where  the  mere  happening  of  an  acci- 
dent, such  as  is  complained  of,  affords  any  presumption  that 
the  car  was  in  a  defective  condition.  The  burden  of  proof  is 
upon  the  part}'  receiving  the  injury  to  show  negligence  on  the 
part  of  the  owner  of  tlie  car.  I.  O.  R.  R.  Co.  v.  Houck,  72 
111.  285.  Where  a  train  leaves  the  track  and  injures  a  pas- 
senger, or  a  boiler  explodes  and  does  damage  to  a  by-stander 
who  is  not  in  fault,  or  where  fire  is  communicated  to  grass 
on  the  right  of  way,  negligence  may  be  presumed.  But  in 
this  case  the  plaintiff  below  was  in  the  act  of  uncoupling  the 
cars,  and  while  in  the  performance  of  that  act  his  hand  and 
arm  were  caught  between  them.  We  are  now  asked  to  infer 
from  that  fact  (and  upon  this  point  counsel  for  appellee  rests 
his  entire  argument),  that  the  car  was  out  of  order.  .  This  we 
can  not  do. 

Four  things  are  necessary  to  create  a  liability  in  such  cases. 
Firv^t,  the  defective  condition  of  the  car;  secondly,  an  injury 
resulting  therefrom;  thirdly,  notice,  actual  or  presumptive 
of  such  defect  to  the  owner;  fourthly,  that  the  party  injured 
was  in  the  exercise  of  ordinary  care. 

Each  party  will  be  bound  to  exercise  a  degree  of  care  cor- 
responding to  the  dangers  incident  to  the  situation:  the  own- 
er to  see  that  the  cars  are  in  a  safe  condition  to  be  put  into 
the  hands  of  his  employes,  the  employe  to  see  that  he  is  not 
running  into  apparent  danger. 

In  this  case  appellee  could  only  show  that  while  in  the  ex- 
ercise of  due  care  an  accident  happened  which  caused  him  the 
injury  complained  of.  From  this  fact  alone,  we  are  asked  to 
infer  that  the  car  was  in  an  unfit  condition  to  be  placed  upon 
the  road,  and  that  the  defect  was  of  such  a  nature  that  it  ought 
to  have  been  discovered  by  appellant's  servants.  This  would 
be  a  shifting  of  the  burden  of  proof  upon  appellant     There 
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is  no  qaestion  but  that  if  the  car  was  defective  in  the  respect 
complained  of,  and  that  if  such  defect  was  apparent  upon  ex- 
amination, appellant  ought  to  have  known  it.  Neither  is 
there  any  question  but  tliat  appellee  received  the  injury  by 
having  his  hand  and  arm  caught  between  the  cars.  It  may 
also  be  assumed  from  the  proof  tliat  he  was  in  the  exercise  of 
due  care.  Then  we  are  asked  to  infer  tliat  the  car  was  defect- 
ive in  such  a  particular  as  to  have  attracted  the  attention  of 
appellant's  servants  charged  with  that  duty;  for  negligence 
can  not  be  imputed  to  appellant  in  regard  to  latent  delects 
liot  discoverable  from  the  usual  tests.  T.  P.  &  W.  Ry.  Co. 
V.  Conroy,  61  111.  162;  C.  &  A.  R.  R.  Co.  v.  Piatt,  89  111. 
141 ;  Same  case  in  this  court,  uhi  %\vpra;  Richardson  v.  Coop- 
er, 88  111.  270. 

In  this  case  the  evidence  shows  that  the  two  cars  appellee 
was  attempting  to  uncouple  were  constructed  alike.  On  each 
side  of  the  draw-bar  there  was  a  box-shaped  cast-iron  "  bum- 
per," above  which  the  arm  had  to  be  raised  and  the  hand 
lowered  between  them  in  order  to  draw  the  pin.  Appellee 
hai  his  hand  upon  the  pin  when  the  slack  was  given  by  the 
engineer.  Just  at  that  moment  the  pin  ought  to  have  been 
drawn,  but  instead  of  that,  for  some  unexplained  reason, 
ap|>ellee'8  hand  and  arm  were  caught  and  crushed.  Evidently 
his  arm  was  caught  between  the  *'  bumpers,"  for  there  was  no 
other  way  it  could  have  been  caught.  The  hand  could  not 
have  been  caught  between  the  heads  of  the  draw-bar,  for  it 
was  then  upon  the  pin.  Appellee  thinks  the  draw- bar  gave 
way  and  slipped  under  the  body  of  the  car.  It  is  impossible 
to  see  how  this  alone  would  have  caused  the  injury,  for  the 
*'  bumpers"  were  there  to  arrest  its  motion.  In  fact  it  is 
shown  when  the  momentum  is  great,  the  "  bumpers"  will 
corae  together  when  the  draw-bars  are  in  perfect  condition, 
and  their  principal  object  seems  to  be  to  relieve  the  strain 
upon  the  draw- bar  and  its  springs  when  the  cars  come  to- 
gether with  great  force. 

Jnst  in  what  way  appellee's  hand  and  arm  were  caught, 
the  proof  fails  to  show.  It  is  equally  silent  as  to  any  defect 
in  the  car,  or,  if  there  was  any  such,  it  fails  to  show  that  it 
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was  of  such  a  nature  as  to  charge  appellant  with   negligence 
in  not  discovering  it. 

If  there  was  anything  peculiarly  hazardous  in  the  manner 
in  which  the  coupling  apparatus  and  bumpers  were  con- 
structed, that  fact  was  as  well  knowu  to  appellee  as  to  appel- 
lant; and  if  he  continued  in  the  emploj'ment  of  appellant  with 
the  knowledge  he  had  that  such  cars  were  coming  into  the 
yard  day  after  day,  he  assumed  the  risk  of  the  situation.  I. 
B.  &  W.  R.  R  Co.  V.  Flanigan,  77  111.  365;  Penna.  Co.  v. 
Lynch,  90  111.  335. 

Had  there  been  any  patent  defect  in  the  car  which  ren- 
dered it  dangerous  to  handle  for  want  of  proper  repair,  and 
appellee  from  his  own  failure  to  exercise  reasonable  care  and 
caution  had  failed  to  discover  it,  then  he  might  have  been 
found  guilty  of  such  negligence  as  to  preclude  a  recovery.  Tint 
we  see  no  room  for  the  application  of  this  docrine  to  the  case 
under  the  proofs  contained  in  this  record.  There  is  no  patent 
defect  shown,  s\^d  consequently  neither  party  can  be  charged 
with  constructive  not  ce  of  any  such. 

For  the  reasons  herein  given  we  are  of  the  opinion  that  ap- 
pellee wholly  tailed  to  make  out  his  case,  and  the  judgment  of 
the  circuit  court  will  be  reversed  and  the  cause  remanded. 

Keverscd  and  remanded. 
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Daniel  Welker 

V. 

John  O.  Butler.  i  15    ao9 

|l07    »486 

1.  SLA.NDBR — Genbual'  rbputation  OF  PLAINTIFF. — In  ail  action  on 
tbe  case  for  slander,  the  words  charged  imputing  the  crime  of  larceny,  it  is  not 
error  to  permit  the  defendant  to  prove  the  general  reputation  of  the  plaintiif. 

2.  Malice. — While  the  law  implies  malice  from  the  use  of  words  ac- 
tionable per  se,  yet  this  implication  may  be  explained  and  rebutted  by  cir- 
cumstances. The  words  may  be  shown  to  have  been  used  with  reference  to 
a  known  act  and  to  have  been  so  understood  by  those  present,  and  that  such 
act  was  not  in  point  of  law  a  felony.  It  is  proper  to  submit  the  intent  of 
the  publication  to  the  juiy. 

^-     Instructions. — An  instruction  that  **  if  the  jury  believe  from  the 

^Wdence  that  the  plaintiff  was  at  the  time  the  language  is  aUeged  to  have 

oetfj]  iiQed,  taking  the  property  of  the  defendant  with  the  intent  of  convert- 

'^^  it  to  his  ownnse,  then  they  will  find  for  the  defendant."    Held,  clearly 

^iToneous.    The  defense  of  justification  could  be  made  only  by  establishing 

epftry  element  necessary  to  constitute  the  crime  of  larceny. 

^-_       AJental  8UFFEBIKO — Damaoks. — It  was  error  for  the  court  to  refuse 

we  i*i5»t.ruction  that  if  the  defendant  had  charged  the  plaintiff  as  alleged, 

ne    xiA^^j^i  suffering  thereby  occasioned  to  plaintiff,  if  any  such  had  been 

PPov^d.^  was  a  proper  element  to  be  considered  in  fixing  the  damages. 

'^-  ^BiLL  OF  exceptions. — Remarks  of  court  orxx)un8el  on  the  trial  of 


'^**'^*^^,  which  are  complained  of  as  error,  must  be  embodied  in  the  bill  of 
^'^^I^^icjns  or  they  will  not  be  noticed. 

Vol.   XV.  14  ^209) 
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[uit  to  the  City  Cotirt  of  East  St.  Louis;   the  Hon.  Wm. 
iCSTz,  Judge,   presidlr.^,     Opiniuii    filed    Octjler  lU, 


J.  M.  Frei:ls  and  Mr.  L.  H.  Hite,  for  plaintiff  in  ermr; 
^111  the  speaking  of  Het!o[;ab!e  wurtls,  ntulice  is  iinplietl 
image  presHtnud  and  need  not  lje  proved,  cited  Fhig^ 
■berts,  67  111.  4S4;  Harbison  v.  Shook,  41  III.  liti; 
issenrv.  Kreillch,  92  111.  343;  Mitchell  v.  Milhoiland, 
II.  1-75;  1  Cliitty  oa  Pleading,  16  Ed.  •411,  ♦412. 
iendaiit  must  prove  the  truth  of  the  charge  of  larceny  or 
id  in  damages  for  the  wrong;  Miller  v.  Johnson,  79  111. 
iarbisoQ  v.  Shook,  41  III.  141;  Co^^ley  on  Torts,  200. 

to  damages  for  mental  siiffe-ing:  Adams  v.  Smith,  5S 
il. 

ssrs.  Messick  &  Rhodes  and  Messrs.  Flannigen  &  Can- 
r  del'endaiit  in  error;  hb  to  evidence  of  general  repnla- 
il*  plaintiff  beinj^  admissible,  cited  Adams  v.  Smith,  oS 
17;  Re-nier  V.  Cabot,  2  Gihn.  34;  Slieahan  v.  Collins, 
.  325;  Heard  on  Libel  and  Slander,  g  299;  2  Greenleaf 
:.,  §  424. 

tu  embodying  remarks  of  connsel  assigned  as  error  in 
if  exceptions:  Kepperly  v.  Ramsden,  83  III.  354;  Earl! 
ople,  99  III.  123;  O'lLira  v.  King,  52  ill.  304. 
len  words  actionable  per  se  &re  spoken  nnder  circnni- 
es  tending  to  show  a  want  of  malice,  the  intent  of  the 
cation  should  be  left  to  the  jnry  under  the  proof:  Znck- 
[1  V.  Sonnenschein,  62  111.  115;  5  Wait's  Actions  and 
ises,  748;  Jarvis  v.  Hathaway,  3  Johns.  {N.  Y.),  180; 
les  V.  Ilaynes,  29  Me.  247;  McKee  v.  Ingalls,  4  Scam, 
leaver  v.  Hendrick,  80  Mo.  502;  Weed  v.  Bibbins,  32 
,  (N.  Y.),  815:  Uslier  v.  Severance,  20  Mo.  9;  Turrili  v. 
.way,  26  Weud.  (N.  Y.),  383;  Jones  v.  Rivers,  3  Rrev. 
!.),  95;  Thompson  v.  Grimes,  5  lud.  385;  Crei'ier  v. 
on,  2  Rich,  (s!  C),  395. 

.<nis  actionable,  jRer«e,  are  not  so,  when  spoken  of  a  trans. 
1  not  amounting  to  the  crime   charged,  if  known  to  tho 


\ 
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hearers  to  bo  so  spoken:  Darling  v.  Banks,  14  III.  46;  Ayers  v. 
Grider,  15  111.  37;  Parmier  v.  Anderson,  33  Ala.  78;  Alfele 
.  Wright,  17  Ohio  St.  238;  McCaleb  v.  Smith,  22  Iowa,  242; 
Bunton  v.  Worley,  4  Bibb  (Kj.),  38;  Carmichael  v.  Shiel,  21 
Ind.  66;  Allen  v.  Hillman,  12  Pick.  (Mass.)  101;  Cock  v. 
Weatherby,  13  Miss.  (5  Smed.  &  M.)  333;  Dunnell  v.  Fisk, 
11  Mete.  (Mass.)  551;  Blanchard  v.  Fisk,  2  N.  H.  398;  Wall 
V.  Ilaskins,  5  Ired.  (N.  C.)177;  Dexter  v.  Taber,  12  Johns. 
(N.  Y.)  239. 

Wall,  J.  This  was  an  action  on  the  case  for  slander.  The 
words  charged  imputed  to  the  plain tiflF  the  critne  of  larceny. 
The  defendant  plead,  first,  not  gnilty;  second,  justification. 

A  trial  before  the  court  and  a  lurv  resulted  in  a  verdict  for 
defendant,  upon  which  the  court,  after  overruling  a  motion 
for  a  new  trial,  rendered  judgment  against  the  plaintiflF  for 
cost. 

Various  errors  are  assigned  relating  to  the  action  of  tlie 
court  in  admitting  evidence,  and  in  giving  and  refusing  in- 
structions. 

It  is  first  objected  that  the  court  permitted  the  defendant  to 
prove  the  general  reputation  of  the  plaintiff. 

Such  proof  is  admissible,  and  while  in  this  case  the  court 
may  have  permitted  it  to  go  too  much  into  detail,  yet  we  dis- 
cover nothing  in  this  respect  for  which  the  judgment  should 
be  reversed. 

Objection  is  talten  to  an  alleged  remark  of  the  court  in  the 
presence  and  hearing  of  the  jury,  calculated  to  prejudice  the 
plaintifi: 

While  this  is  one  of  the  points  contained  in  the  motion  for 
a  new  trial,  yet  we  are  unable  to  find  anvthins:  in  the  abstract 
or  the  record  upon  which  to  base  it,  and  it  is  therefore  to  be 
disregarded. 

It  is  next  urged  that  by  the  first  instruction  for  defendant, 
the  jury  were  advised  that  if  the  words  charged  were  not 
spoken  maliciously,  and  the  character  of  the  pb»intifl^  was  not 
injured  thereby,  then  the  verdict  should  be  for  defendant. 
While  the  law  implies  malice  from  the  use  of  words  action- 
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per  86,  yet  tliis  implication  may  be  explained  and  rebutted 

ircnm  stances. 

Worda    standing   alone    may  import    malice    and  indi-   ' 
a  wicked  intent.     Snrronnd  them  witli  tlie  circnmstancee 

jr  which  they  were  spoken  and  the  malice  disappears." 

lerman  v.  SonneiiBchein,  Q%  HI.  115;  McKee  v.  Ingalls,  4 

n.  32. 

may  also  be  shown  that  the  words  were  used  with  refer- 
to  ft  known  act,  and  were  so  understood  by  those  present, 

that  snch  act  was  not,  in  point  of  law,  a  felony.     Ayers  v. 

ler,  15  III.  37. 
was  proper  to  submit  the  intent  of  the  publication  to  the 

le  court  gave  for  the  defendant  the  following  instruction: 
The  conrt  instructs  the  jury  that  if  they  believe  from 
evidence  that  the  plaintiff,  Welker,  was  at  the  time  tlm 
nage  ia  alleged  to  have  been  used,  talcing  the  property  of 
defendant  with  tJie  intention  of  converting  it  to  his  own 
then  they  will  titid  for  the  defendant. 
lis  was  clearly  erroneous;  the  defense  of  justification 
d  be  made  orjiy  by  establishing  every  element  necessary 
>nBtitnte  the  crime  of  larceny,  though  it  wonld,  under  the 
ent  statute,  require  but  a  preponderance  of  testimony  tor 
purpose.    R  S.  Ch.  126,  Sec.  3. 

liis  instruction,  however,  wonld  warrant  the  jury — indeed, 
:ire  them — to  find  for  defendimt  if  the  plaintiff  had  been 
ty  of  a  mere  trespses  with  regard  to  the  defendant's  prop- 
,  omitting  entirely  the  element  of  an  intent  to  steal,  tlie 
lions  intent  which  is  a  necessary  ingredient  of  the  crime, 
was  not  even  important  under  this  instruction  that  the 
iitilf  should  have  known  it  was  the  property  of  defendant. 
Ms  instruction,  when  applied  to  the  peculiar  facts  of  the 
,  must  have  had  great  weight  with  the  jury  in  producing 
verdict  for  defendant. 

lie  fifth  instruction  was  too  loose  and  general  in  not  call- 
attention  to  the  facts  necessary  to  sustain  the  defense, 
do  we  think  the  objections  to  these  instructioue  were 
d  by  those  given  for  plaintifEl 
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Exception  is  taken  to  the  sixth  instruction  given  for  de- 
fendant 

Its  effect  was  to  advise  the  jury  that  proof  of  the  words 
therein  quoted  did  not  amount  to  proof  of  the  words  alleged 
in  the  declaration,  to  which  there  is  no  just  ground  of  objec- 
tion. It  was  a  question  for  the  jury  whether  the  defendant 
uttered  the  words  alleged;  this  was  put  in  issue  by  the  plea 
of  not  guilty,  and  the  plaintiff  was  bound  to  prove  the  sub- 
stance of  the  words  so  alleged,  or  some  one  set  of  them,  not- 
withstanding the  plea  of  justification,  and  if  he  failed  to  do  so 
he  could  not  recover. 

The  court  refused  the  fourth  instruction  asked  by  plaintiff, 
that  if  the  defendant  had  charged  the  plaintiff,  as  alleged,  the 
mental  suffering  thereby  occasioned  to  plaintiff,  if  any  such 
had  been  proved,  was  a  proper  element  to  be  considered  in 
fixing  the  damages. 

This  should  have  been  given.     Adams  v.  Smith,  58  111.  421. 

As  to  the  merits  of  the  case  we  express  no  opinion,  and  will 
only  say  in  this  regard,  that  had  the  jury  been  properly  in- 
structed we  would  not  interfere. 

For  the  errors  indicated  the  judgment  will  be  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 


Illinois  Central  Railroad  Company 

V. 

David  Messnard. 

EvmKNCE— Husband  and  wipe.— Where  appellee  sued  appellant  for 
wages,  and  the  defense  was  payment  to  appellee's  wife  upon  appellee's 
written  order,  and  the  wife  and  a  friend  testified  to  a  letter  being  sent  ask- 
ing for  such  order,  and  the  receipt  of  a  letter  and  the  order  in  reply,  and 
appellee,  who  was  illiterate  and  could  not  write,  claimed  that  the  order  was 
forged.  Held,  that  the  eyidence  was  sufficient  to  warrant  the  introduction 
of  the  paper  to  the  jury,  they  to  determine  upon  all  the  proof,  whether  it  was 
aathentic  or  not;  thai  the  contents  of  thi  letters  were  not  compet^'iit,  but  it 
was  proper  to  show,  by  the  friend  at  least,  that  the  letter  was  sent  by  th3 
wife,  asking  for  the  order,  and  that  the  reply  came,  inclosing  it  as  stated. 
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L  from  the  Circuit  Court  of  Effirif^liatn  county;  tlie 
[.  C.  Jones,  Judge,  presiding.     Opiuion  filed  October 


C.  Hakraft,  for  appellant;  that  the  letter  shonld 
iiNdmitted  in  evidence,  cited  1  Greenleaf  on  Evi- 
5T3a;  Overston  v.  Wilson,  2  C.  &  K.  1;  4  Jacob's 
Digest,  4954. 

tas  C.  White,  for  appellee. 

J,  Tlie  appellee  sued  appellant  to  recover  a  sum 
for  his  wHges,  as  a  laborer  on  appellant's  track. 
ifetise  was  tliiit  the  amount  had  been  paid  to  the  wife 
pellee  upan  a  written  order  given  by  the  appellee. 
was  evidence  tending  to  sihow  that  after  the  work  in 
bud  been  done,  the  ni»pellee  left  bis  wife  in  a  desti- 
lition  and  went  away  without  informing  Iier  or  any 
where  he  was  going.  After  be  bad  been  gone  some 
is  wife,  hearing  that  he  was  with  bis  relatives  in  Et- 
ecnnty,  wrote  him  a  letter  d:ited  Nov.  9,  ISS3,  mailed 
oga  addressed  to  him  at  Watson,  in  ivbich  she  re- 
him  to  send  lior  an  order  to  draw  bis  pay  from  the 
company,  and  on  the  Iffth  of  the  same  month  she 
tbrongb  t!ie  mail  a  letter  professing  to  come  from 
Ilee,  dated  the  13tb,  inclosing  the  order  as  reqnested. 
the  pay  car  came  on  the  19t!i,sbe  was  introduced  bv 
on  agent  at  Neoga  to  the  paym^ister,  as  the  wife  of 
,  presented  the  order  and  received  the  money  due 

the  pay  car  afterward  reached  Watson,  the  appellee 
I  and  asked  for  the  money.  He  was  informed  by  the 
er  that  it  had  been  paid  to  his  wife,  at  Keoga,  and 
enee  tends  to  show  that  he  assented  to  it,  and  said, 
lat  is  all  right,"  thongh  there  is  conflict  as  to  what 
iv,  he  denying  that  he  made  tliia  atatemenf. 
ppellee  is  an  illiterate  man,  can  not  write,  and  there 
lonj  not  necessary  to  recite  ae  to  whether  he  could 
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have  had  the  aid  of  others  in  reference  to  the  alleged  corre- 
spondence. The  fact  of  the  mailini^  and  receipt  of  the  letter 
and  reply,  as  above  shown,  is  established  by  the  testimony  of 
the  wife  and  of  one  Mrs.  Chambers,  with  whom  she  was  then 
living. 

The  trial  conrt  refused  to  permit  this  order  to  be  read  to 
the  jury.  In  this  we  think  there  was  error.  Whether  the 
order  was  genuine  and  sent,  as  it  and  the  letter  purported,  by 
the  appellee,  was  the  main  question,  and  though  there  was  no 
conclusive  proof  on  this  point,  there  certainly  was  enough  to 
warrant  the  introduction  of  the  paper  in  evidence,  leaving  it 
for  the  jury  to  determine  upon  all  the  proof  whether  it  was 
authentic  or  not.     Green  leaf  on  Ev.,  Vol.  1,  Sec.  573  a. 

Indeed  this  question  seems  to  have  been  submitted  by  the 
instructions,  but  the  exclusion  of  the  order  must  have  had  a 
great,  if  not  a  controlling  influence,  and  tended  strongly  to 
the  prejudice  of  the  appellant. 

The  contents  of  the  letters  between   the  husband  and  wife 
were  not  competent,  but  it  was  proper  to  show  by  Mrs.  Cham- 
bers at  least,  tliat  tlie  letter  was  sent  by  the  wife  asking  i'orr 
the  order,  and  that  the   reply  came   inclosing   it  as  stated. 
Where,  in  any  transaction,  the  wife  acts  as  the  agent  of  her 
husband,  she  is  a  competent  witness  for  or  against  him  as  to 
that  transaction.    R.  S.  Cli.  51,  Sec.  5.     But  how  far  she  may 
testify  to  matters  establishing  tlie  agency  where  they  involve 
communications  between  them  is  not  important  in  this  case  to 
decide,  as  the  facts  necessary  to  admit  the  order  are  shown  by 
the  witness,  Mrs.  Chambers. 

Exceptions  are  urged  to  certain  instructions  given  on  behalf 
of  appellee,  but  wetind*nothing  seriously  objectionable  in  this 
respect 

For  the  error  in  refusing  to  admit  the  order  in  evidence,  the 
judgment  is  reversed  and  the  cause  remanded. 

Heversed  and  remanded. 
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Simeon  W.  Ryder,  by  etc, 

V. 

Marcos  H.  Toppino  et  al. 

Ldnatic— Conservator.— Not withstan J ing  there  is  a'ready  a  win- 
tor  for  &  lunatic,  pjttses^ing  ^neral  ftuthoriCy  as  sncb.  bj  statute.  » 
may  in  iU  discretion  appoiut  a  conservator  or  next  friend  for  a  partic- 
iurpo3e. 

Bill,  bkol'oht  by  lcnatic  and NEit  friend. — Where noconserva- 
r  a  lunatic  was  appointed  under  the  statute,  and  a  bill  was  filed  in 
f  of  the  lunatic  and  another  suiiifr  i'^  ^'*  '>^'^  rig^t,  prima  /aeie  the 
ould  be  so  brought,  and  a  court  would  hardly  consider  tbe  fact  that  no 
ission  to  so  bring  the  suit  had  Srst  been  trranted  as  a  proper  groand  for 
ining  a  demurrer  to  the  bill,  otherwise  sufficient. 

pARTiEa,— Whsre  a  bill  was  filtd  against  tniBtees  for  mismanage- 
of  a  trust  fund  in  >«hair  of  A,  a  lunatic,  by  his  next  friend,  B,  and 

his  own  right,  and  B  bad  an  important  interest  in  tbe  estate,  con- 
nt  only  upon  A's  death  before  his.  Hrld,  that  B  was  a  proper  party 
i  bill.  One  sustainins  such  a  relatioil  to  equitable  property  may  file  a 
Ufa  timet,  and  the  jurisdiction  attncbes  equally  in  cases  where  there  ia 
jent  right  of  enjoyment,  and  to  cafies  where  the  right  of  enjoyment  is 
}  and  contingent. 

CHANCEitT.—The  court  is  of  opinion  that  tiie  allegations  of  the  bill 
the  niiamauagement  of  the  fund  are  sufficient  to  call  for  answer. 

EROR  to  tlie  Circuit  Court  of  Madison  connty;  the  Hon. 
B  Watts,  Judge,  presiOing.     Opinion  tiled  October  10, 


le  plaintiffs  in  error  filed  their  hill  in  chancery  ugain&t 
ndiinta  in  error,  alleging: 

;iat  on  the  28th  of  August,  1877,  Simeon  Ryder,  of  Mad- 
connty,  dieil,  leaving  liis  wife,  Anna  E.  Ryder,  tlie  mother 
aid  Simeon  W.  Ryder,  and  his  children,  the  said  Simeon 
ind  tlie  Baid  Scliiia  Bowman,  wlio  is  a  daughter  by  a  fur- 
marriage;  that  said  Simeon  W.  is  a  person  of  unsound 
d,  and  lias  no  legal  conservator  to  represent  him  or  bring 
!  in  his  belialt';  that  aaid  deceasud  left  a  will  giving  eer- 
real  and  personal  property,  describing  it,  to  his  said  wife 
ler  natural  life,  in  lieu  of  dower  and  in  trust  for  her  own 
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use  and^for  the  comfortable  support  of  said  Simeon  W.  Sec- 
ond— ^giving  one  eight  per  cent.  Alton  city  bond  for  $500 
to  his  nephews,  the  Toppings.  Third — the  residue  of  his 
property  he  gives  to  his  daughter,  said  Selina  Bowman. 
Fourth — that  upon  the  death  of  his  wife,  the  property  given 
to  her  and  remaining  undisposed  of  shall  go  in  trust  to  the 
defendants  to  hold  and  manao^e  for  the  use  and  benefit  of  said 
Simeon  W.  as  long  as  he  shall  live,  comfortably  providing  for 
him  and  supporting  him  until  his  death,  when  the  property 
should  go  and  be  conveyed  to  the  heirs  of  said  Sluifeon  W. 
That  the  will  being  admitted  to  probate  and  the  widow  refus- 
ing to  act,  letters  testamentary  were  issued  to  the  defendants 
in  error,  who,  with  said  Anna  E.  Ryder,  were  named  as  exec- 
utors in  the  will. 

That  on  the  2d  of  November,  1879,  the  said  AnnaE.  Eyder 
died  intestate,  leaving  as  her  only  child  and  heir  the  said 
Simeon  W.,  and  that  the  said  Selina  Bowman  took  out  letters 
of  administration  upon  her  estate.  That  the  property  so 
devised  and  bequeathed  to  said  Anna  E.  Ryder,  amounting 
in  value  to  $67,706.57,  went  into  the  hands  of  said  defendants 
in  error,  of  which  nearly  $22,000  was  personal  estate,  consist- 
ing of  cash  and  interest- bearing  securities  yielding  an  annual 
income  of  $2,000,  and  that  the  realty  was,  excepting  a  small 
quantity,  improved,  yielding  an  annual  net  revenue  of  $1,500 
or  more. 

That  it  was  the  purpose  of  said  deceased,  believing  the  said 
Simeon  W.,  who  was  then  insane,  would  never  recover  his  rea- 
son, and  would  be  incapable  of  contracting  marriage,  to  provide 
acomfortable  support  for  his  said  wife  and  his  said  sou,  so  long 
as  they  should  live,  and  that  the  residue  should  go  to  said 
Selina  Bowman;  that  it  was  also  his  expectation  that  the 
said  Anna  E.  Rvder  would  act  as  one  of  his  trustees,  and  that 
she  would  live  longer  than  she  did,  and  believing  that  the 
defendants  in  error  were  perfectly  responsible  and  would 
faithfully  execute  the  trust,  he  did  not  require  them  to  give 
security  therefor.  That  the  financial  condition  of  the  trust- 
ees had  greatly  changed  for  the  worse  since  the  death  of  said 
testator;  that  one  of  the  trustees,  Ash,  has  conveyed  a  portion 
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irty  to  Ilia  wile;  tliat  lie  and  Topping  liave  used 
f  sai<l  estate  in  tlieir  private  business  to  the  extent 
ilO.OOO  of  principal  besides  ttie  interest,  and  that 
on  to  replace  tlie  same  they  would  be  nnable  to  do 
)y  liave  sold  a  portion  of  tiie  real  estate  and  con- 
jroceeda,  $4,000,  to  ilieir  own  use;  that  tliey  liave 
d  the  property,  failed  to  keep  it  in  repair,  tliougli 
1b  in  their  hands  with  which  to  do  so;  that  tliey 
cd  proper  care  and  diligence  in  loaninfr  the  money ; 
ast  of  administering  the  estate  and  supporting 
1  W.  oiiglit  not  to  exceed  $l,'20O  per  annnm,  and 
night  to  be  a  net  balance  eacli  year  in  favor  of  the 
lea£t  62,000,  but  that  in  fact  the  estate  has  greatly 
n  amount  instead  of  increasing;  that  the  trnsteee 
rendered  any  ncconnt,  thongh  frequently  requested 
y  8aid  Sclina  Eownian,  and  tiiat  ? uch  omission  is 
.  acconiit  would  show  that  the  estate  has  been 
impaired;  that  they  have  been  guilly  of  such  con- 
management  of  the  trust  as  would  subject  them 
and  would  disclose  the  fact  that  they  have  appro- 
1,000  or  more  of  the  moneys  of  said  estate  which 
able  to  replace,  and  it  is  further  charged  that  it  is 
3  of  said  trustees  to  eutirely  squander  said  estate 
ey  will  do  so  nnJess  removed  or  required  to  account 
ive  bond  for  the  faithful  performance  of  the  trust, 
thou  prays  for  an  account,  and,  npoii  a  showing 
las  been  the  alleged  mismanagement  and  waste, 
i-tees  may  be  removed,  etc. 

19th  of  March,  1884,  tlie  defendants  interposed 
irrer  to  said  bill;  alleging,  as  a  specific  cause  of 
tliat  the  said  Selina  Bowman  was  not  a  proper 
tlainaiit  in  said  cause.  Afterward,  on  the  .5tli  of 
the  following  order  was  entered  in  the  cause: 
;  at  tills  day,  this  cause  coming  on  to  be  heard  on 
er  of  said  defendants  to  the  bill  of  complaint  herein 
ereupnn  the  complainant,  Selina  Bowman,  enters 
for  tlie  leave  of  the  court  to  file  this  bill  and  pros- 
uit,  aa  next  friend  of  said  Simeon  W.  Cyder,  which 
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motion  was  refused,  and  the  demurrer  to  said  bill  sustained 
by  the  court,  and  said  bill  was  dismissed,  as  without  equity; 
to  which  ruling  of  the  court  the  complainant  then  and  there 
excepted.  And  she  elects  to  stand  bj^  her  bill,  and  pra3's  an 
appeal  to  the  Appellate  Court  of  the  State  of  Illinois  for  the 
Fourth  District,  which  is  granted  upon  her  giving  bond  in 
tlie  sum  of  seventy-five  dollars,  the  security  to  be  approved 
by  the  clerk  of  this  court,  within  forty-five  days. 

Messrs.  Metcalfe  &  Bradshaw,  fcr  plaintiffs  in  error;  citetl 
Story's  Eq.  PI.  §§  143, 144;  Perry  on  Trusts,  §  275;  2  Story's 
E(j.  Jurisdiction,  §  1005, 

In  the  absence  of  a  conservator,  suit  can  be  instituted  in 
a  lunatic's  own  name  directly  or  by  next  friend:  C.  &  P.  P. 
R,  Co.  v.  Hunger,  78  111.  300;  1  Daniell's  Chancery  PI.  & 
Prac.  5th.  Ed.  Gh.  3,  §  6. 

As  to  the  enforcement  of  trusts  in  chancerv:  Moore  v.  School 
Trustees,  19  111.  83;  Coates  v.  Wood  worth,  13  111.  654;  Cur- 
tis v.  Brown,  29  111.  201. 

Messrs.  "Wise  &  Davis,  for  defendants  in  error;  that  suit  in 
behalf  of  a  lunatic  is  not  properly  brought  by  next  friend 
vrithout  leave  of  court,  cited  Story's  Eq.  Pleading,  §§  64,  66; 
U.  S.  1877,  Ch.  22,  §  5;  Patterson  v.  Pullman,  104  111.  80. 

Wall,  J.  It  is  urired  by  counsel  for  defendants  in  error  that 
tlieconrt  properly  ruled  in  dismissing  the  bill,  because, 

Ist.  Suit  in  behalf  of  a  lunatic  is  not  properly  brought  by 
a  "next  friend  "  without  leave  of  the  court. 

2d.  Selina  Bowman  was  not  a  proper  party,  because  she 
liad  no  interest  in  the  subject-matter. 

M.  Tiie  bill  contains  no  such  alle^ifations  as  to  call  for  the 
Rid  ofa  court  of  equity. 

On  the  other  hand,  counsel  for  plaintiffs  in  error  insist  upon 
tlie  converse  of  tltese  propositions  and  that  the  ruling  of  the 
conrt  was  erroneous. 

Whore  a  conservator  has  been  appointed  for  a  lunatic  in 
pnranance  of  tlio  statute  it  is  his  duty  to  represent  his  ward 
ill  all  iuit-»  atid  proceedings  unless  another  person  is  appointed 
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for  thafe  purpose  as  conservator  or  next  friend,  but  it  is  pro- 
vided tliat  nothing  contained  in  the  act  shall  impair  the 
power  of  the  court  to  appoint  a  conservator  or  next  friend  to 
represent  the  interest  of  such  ward  in  any  suit  or  matter 
pending  iti  the  court,  or  to  commence,  prosecute  or  defend 
any  suit  in  his  behalf,  subject  to  the  discretion  of  tlie  court. 
Ch.  86,  Sec.  13,  R  S.  1874. 

By  tliis  provision  the  court  may  in  its  discretion  appoint  a 
conservator  or  next  friend  for  a  particular  purpose,  notwith- 
standing there  is  already  a  conservator  possessing  general 
authority  as  such. 

But  in  the  case  before  us  there  had  been  no  conservator 
appointed  under  the  statute.  By  the  rules  of  Chancery  Prac- 
tice as  laid  down  in  Daniell,  5th  Ed.,  page  82,  "Suits  on  be- 
half of  a  lunatic  are  usually  instituted  in  the  name  of  the 
lunatic,  but  as  he  is  a  person  incapable  in  law  of  taking  any 
step  on  his  own  account,  he  sues  by  the  committee  ot*  his 
estate,  if  any,  or  if  none,  by  his  next  friend,  wlio  is  respon- 
sible for  costs;"  and  this  proposition  is  abundantly  support- 
ed by  the  adjudged  cases  cited  in  the  note.  See  also,  C.  &  P. 
R.  R.  Co.  V.  Munger,  78  111.  300,  as  to  proceedings  at  law. 

It  was  not  made  a  cause  of  demurrer  that  the  bill  was  im- 
properly filed  on  behalf  of  the  lunatic;  and  even  if,  as  counsel 
suppose,  it  is  a  matter  of  discretion  with  the  court  to  permit 
a  suit  to  be  so  brought,  there  should  appear  some  reason  for 
refusing  it  before  the  suit  would  be  dismissed.  Piima facie,, 
the  suit  may  be  so  brought,  and  the  court  would  hardly  con- 
sider the  fact  that  no  such  permission  had  first  been  granted 
as  a  proper  ground  for  sustaining  a  demurrer  to  a  bill  other- 
wise sufficient,  when  so  filed  in  behalf  of  a  lunatic  and  another 
suing  in  his  own  right. 

AVas  Selina  Bowman  a  proper  party  to  the  bill  ?  It  is  averred 
that  the  said  Simeon  W.  is  insane,  incapable  of  contracting 
marriage,  that  the  said  Selina  will  therefore  be  his  only  heir, 
and  by  the  operation  of  the  will,  if  he  dies  during  her  life- 
time, the  property  will  pass  to  her.  So  that  the  facts  being 
considered  in  connection  with  the  will,  the  situation  is  the 
same  as  if  the  will  in  terms  provided  that  upon  his  death  the 
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property  sliould  go  to  her.  She  has  therefore  an  important 
interest  in  the  estate  contingent  only  upon  his  death  occur- 
ring before  hers. 

One  sustaining  such  a  relation  to  equitable  property  may 
file  a  bill  quia  timety  and  the  jurisdiction  attaches  equally  in 
eases  where  there  is  a  present  right  of  enjoyment,  and  to  cases 
where  the  right  of  enjoyment  is  future  and  contingent.  Sto- 
ry's Eq.  Jur.,  Sec.  827.  Tlie  same  author  further  remarks? 
*'  The  object  of  the  bill  in  such  cases  is  to  secure  tlie  preserva- 
tion of  the  property  to  its  appropriate  ends  and  uses,  and 
wherever  there  is  danger  of  its  being  converted  toother  pur- 
poses, or  diminislied  or  lost  by  gross  negligence,  the  inter- 
ference of  a  court  of  equity  becomes  indispensable.  It  will 
accordingly  take  the  funds  in  its  own  hands  or  secure  its  due 
management  and  appropriation  either  b}'  the  agency  of  its 
own  ofBcers  or  otherwise.  Thus,  for  instance,  if  propertj-  in 
tfie  hands  of  a  trustee  for  certain  specific  uses  or  trusts  (either 
expressed  or  implied,)  is  in  danger  of  being  diverted  or  squan- 
dered, to  the  injury  of  any  claimant  having  a  present  or  fixed 
title  thereto,  the  administration  will  be  duly  secured  by  the 
court  according  to  its  original  purposes  in  such  manner  as  the 
court  may  in  its  discretion  deem  best,  as  by  the  appointment 
of  a  receiver  or  by  paym3nt  of  the  fund,  if  pecuniary,  into 
court,  or  by  requiring  security  for  its  due  preservation  and 
appropriation." 

The  same  principle  is  applied  to  cases  of  executors  and  ad- 
ministrators, who  are  treated  as  trustees  of  the  personal  estate 
of  the  deceased  (Ibidem,  Sec.  828),  and  is  also  applied  in  pre- 
serving purely  legal  property  where  the  right  of  enjoyment  is 
future  or  contingent  lb.  Sec.  844,  et  seq./  1287,  et  seq./ 
Wait's  Actions  and  Defenses,  Vol.  I,  page  654,  et  seq,/  Per- 
ry on  Trusts,  Vol.  1,  Sec.  276. 

We  are  of  opinion  the  bill  was  properly  filed  on  behalf  of 
Seliua  Sowman,  and  as  the  relief  sought  by  her  is  substan- 
tially consistent  with  that  prayed  on  behalf  of  the  lunatic, 
there  is  no  apparent  reason  why  they  may  not  file  the  bill 
jointly. 

The  remaining  question  is  whether  the  allegations  of  the 
bill  are  suiHcient  to  call  for  answer. 
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t  they  are.  It  isclmrged  tliat  the  defendants — 
of  the  confidence  reposed  in  them  .by  tiie  tes- 
iins  tlie  tniBt  witlioiit  bond — have  inismftii- 
;)';  that  thoyhave  approprinted  to  their  own 
more,  wliich  they  are  unable  to  replace;  that 
ivasting  and  shrinking  in  tiieir  hands  wlien  it 
re  and  increase;  that  they  refuse  to  account 
nnt  would  show  that  they  should  bo  removed, 
tiniiance  of  their  present  course  will  result  in 

parties  interested  in  the  estate, 
if  facts,  if  true,  would  call  for  the  interposition 
the  exercise  of  its  jurisdiction  to  correct  the 
lof. 

:d  that  a  former  bill  was  filed  in  reference  to 
T  tu  wliich  the  circuit  court  sustained  a  dc- 
t  this  court  sustained  that  ruling  by  afiirming 
amination  of  that  bill  will  show  that  its  ob- 
.tions  were  quite  unlike  those  of  the  present 
ed  on  behalf  of  the  lunatic  alone,  to  obtain  a 

the  will  which  was  deemed  unsound,  and  its 
ondiict  were  regarded  as  too  vague  and  tiucer- 

iiion  the  court  erred  in  dismissing  the  bill 

therefore  reversed  and  the  canse  remanded. 
Eeversed  and  i^manded. 


Aabon  Siodt 

V. 

Mattie  C.  Ellison. 

J  WIFE. — Where  a  wife  had  been  living  with  herhusbaml 
cruei  treatment,  iefl  him,  and  aliprtly  after  she  reiurued 
■ive  her  half  his  store,  which  alleged  transfer  naa  not 
ifttrument  in  writing,  acknowledged  and  recorded  as  re- 
Held,  that  such  transfer  waa  invalid  as  againat  a 
icr  who  had  no  knowledge  or  notice  thereof;  that  Ihn 
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position  that  the  husband  and  wife  "were  not  living  together  "  when  the 
transfer  was  made  and  therefore  the  transaction  was  not  affected  by  the 
statute*  18  untenable. 

2.  Witness.— In  a  suit  in  relation  to  the  separate  property  of  the  wife, 
the  husband  is  a  competent  witness. 

3.  Husband  and  wife. — The  provision  of  the  statute  that  a  married 
woman  may  receive,  use  and  possess  her  own  earnings,  and  sue  for  the  same 
free  from  the  interference  of  her  husband,  has  no  proper  applic^ation  where 
a  wife  cans  and  preserves  fruits,  etc.,  purchased  by  her  husband.  The 
property  would  remain  in  the  husband. 

4.  Estoppel. — Where  a  wife,  who  was  present  when  the  invoice  was 
being  made,  gave  the  purchiiser  of  her  husband's  store  to  understand  by 
the  use  of  plain  and  forcible  terms,  that  she  would  claim  nothing  but 
her  clothes,  which  she  obtained,  she  would  be  estopped  from  setting  up 
afterward  the  transfer  of  a  half  interest  in  the  store. 

Appeal  from  the  County  Court  of  Randolph  county;  the 
Hon.  George  L.  Riess,  Judge,  presiding.  Opinion  filed  Oc- 
tober 10,  1884:. 

This  was  an  action  of  trover  by  the  appellee  against  appel- 
lant, for  a  stock  of  drugs,  medicines,  etc.,  and  for  certain 
household  and  kitchen  furniture,  canned  fruit,  pickles,  pre- 
serves, etc. 

The  case  was  tried  by  jury,  resulting  in  a  verdict  for  plaint- 
iff for  $251,  of  which  plaintiff  remitted  $150;  and  a  motion 
for  a  new  trial  having  been  overruled,  judgment  was  rendered 
against  the  defendant  for  $101  and  costs. 

It  appeared  on  the  trial  that  appellee  is  the  wife  of  one  E. 
Ellison;  the  husband  and  wife  were  living  together,  the 
former  being  the  owner  of  the  property  in  question,  and  that  on 
account  of  alleged  mistreatment  the  wife  left  the  husband  in 
March,  1883;  that  soon  after  he  went  to  her  and  offered  to 
give  her  one  half  of  the  store  if  she  would  return,  which  she 
accepted,  and  returning  lived  with  him  until  September,  when- 
she  again  left  him  for  the  same  reason  as  before;  that  in  Oc- 
tober the  husband  sold  the  goods  and  all  the  household  and 
kitchen  furniture,  canned  fruits,  etc.,  to  appellant;  that  while 
the  sale  was  in  progress,  and  while  appellant  and  her  husband 
were  makini^  the  invoice,  the  appellee  came  to  the  store,  and 
alter  some  unpleasant  words  with  her  husband  as  to  what  was 
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going  on,  said  to  him  in  the  presence  of  appellant,  "all  I 
want  is  ray  clothes,  and  when  I  get  them  you  can  go  to  Hell 
with  the  balance."  It  is  not  shown  that  appellant  had  any 
knowledge  then,  or  at  any  time  before  the  sale,  that  the  wife 
liad  or  claimed  an  interest  in  the  property.  The  household 
and  kitchen  furniture,  including  the  sewing  machine,  were  ac- 
<]uired  by  the  husband  through  the  appellee.  Appellee  saj^s 
she  considered  them  hers.  The  fruit,  etc.,  was  purchased  by  the 
husband,  and  canned  and  preserved  by  the  wife.  Some  time 
after  the  sale,  and  while  appellant  was  in  possession,  appellee 
demanded  the  property,  or  a  portion  of  it,  which  demand  was 
not  complied  with. 

Afterward  appellant  sold  the  property  back  to  Ellison,  the 
husband  of  appellee,  who  owned  it  at  tiie  time  of  trial. 

Messrs.  Hartzell  &  Simpson,  for  appellant;  that  in  a  suit 
in  relation  to  a  wife's  separate  property,  the  husband  is  a 
competent  witness,  cited  R,  S.  1883,  Ch.  51,  §  5;  Mueller  v. 
Rebhan,  94  111.  147;  Ilawver  v.  Hawver,  78  III.  412. 

As  to  estoppel:  T.  W.  &  W.  Ry.  Co.  v.  Gilvin,  81  111.  511; 
Rozier  v.  Williams,  92  III.  187;  Padfield  v.  Padtield,  78  III. 
16;  Schweizer  v.  Trac}',  76  III.  345;  Jenning  v.  Gase,  13  III. 
610;  M.  C.  R.  R.  Co.  v.  Phillips,  60  III.  190;  Young  v. 
Bradley,  6S  III.  553;  Brundage  v.  Camp,  21  111.  330;  Butters 
V.  Haughwout,  42  111.  18;  Chicago  Dock  Co.  v.  Foster,  48 
111.  507;  O.  &  M.  R.  R.  Co.  v.  Kerr,  49  III.  459. 


Mr.  A.  G.  Gordon,  for  appellee. 


Wall,  J.  Waiving  the  question,  which  is  not  argued, 
whether  trover  will  lie  upon  plaintiff's  theory  of  the  case,  we 
think  the  verdict  was  erroneous. 

The  alleged  transfer  of  a  half  interest  in  the  store  from 
Ellison  to  his  wife  was  not  evidenced  by  an  instrument  in 
writing,  acknowledged  and  recorded  as  required  by  Sec.  9, 
Ch.  68,  R.  S.,  and  was  therefore  invalid  as  against  the  rights 
and  interests  of  appellant,  who,  so  far  as  the  evidence  dis- 
closes, liad  no  knowled;;e  or  notice  thereof. 
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It  is  urged  by  counsel  that  tlie  husband  and  wife  "  were  not 
liviui^  together"  when  the  transfer  was  made,  and  therefore 
tlie  transaction  was  not  aflFected  by  the  statute;  but  this  posi- 
tion is  clear! V  unsound. 

The  object  of  the  statute  is  apparent,  and  it  should  have  a 
fair  and  reasonable  interpretation,  to  the  end  that  the  purpose 
of  the  law  may  be  accomplished. 

According  to  plaintiff's  own  statement,  she  had  been  livinjj^ 
with  her  husband,  he  conducting  the  store,  when,  for  the  rea- 
son assigned,  slie  left  him.  Shortly  after  she  returned,  upon 
the  offer  to  give  her  half  the  store.  While  in  a  strict  sense 
it  may  be  said  that  when  this  offer  was  made  the  parties  were 
not  living  together,  yet  the  transfer  was  not  complete  until 
possession  was  given,  if  it  ever  was,  and  that  act  was  concur- 
rent with  her  return  and  the  resumption  of  their  former  re- 
lations. During  all  the  subsequent  period,  wlien  she  claims 
to  have  exercised  acts  of  ownership  over  the  goods,  they  were 
living  together.  We  are  unable  to  see  how,  by  the  most  nar- 
row and  illiberal  construction  even,  it  could  be  Iield  that  the 
statute  does  not  apply  in  such  case.  We  think  the  transac- 
tion is  clearly  within  the  letter  and  spirit  of  the  law. 

But  were  this  not  so,  the  plaintiff,  who  was  present  when 
the  invoice  was  being  made,  gave  the  defendant  to  under- 
stand, by  the  use  of  plain  and  forcible  terms,  that  she  would 
claim  nothing  except  her  clothing,  all  of  which  she  obtained, 
and  should  be  estopped  from  afterward  setting  up  the  present 
demand. 

It  is  suggested  by  counsel,  that  the  appellant  and  the  hus- 
band were  not  acting  in  good  faith,  but  were  in  collusion  to 
prevent  the  appellee  from  maintaining  her  rights.  Tiiis  view 
seems  not  to  have  been  presented  below,  and  may  or  may  not 
be  warranted  by  the  real  facts,  but  we  see  nothing  in  the  evi- 
dence  to  justify  it,  and  what  we  have  said  is  upon  the  as- 
sumption that  the  transaction  was  in  good  faith.  The  action 
of  the  court  in  excluding  the  testimony  of  the  husband  was 
erroneous. 

The  litigation  was  concerning  the  separate  property  of  the 
wife  as  alleged,  and  the  husband  was  a  competent  witness. 

Vol.    XV.    U 
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Sec.  5,  Oil.,  51,  E.  S;  Ilawver  v.  Ilawver,  78  111.  412;  Muel- 
ler V.  Eebhan,  9-i  III.  147. 

The  instructiona  given  for  plaintiff  numbered  1,  2,3,  4  and 
5,  are  subject  to  exception,  because  thej  all  ignore  tlie  neces- 
sity for  a  written  transfer,  signed  and  acknowledged,  etc.,  as  re- 
quired by  the  statute  already  referred  to.  The  sixth  instruc- 
tion is  faulty,  because  it  states  a  legal  proposition  not 
applicable  to  the  facts,  and  would  nnislead  the  jury. 

Because  the  wife  had  canned  and  preserved  the  frnite,  etc., 
purchased  by  her  husband,  it  did  not  follow  that  she  thereby 
became  the  owner  of  the  fruits  in  this  canned  and  preserved 
condition,  and  yet  it  is  assumed  by  the  instruction  that  this 
would  be  the  result. 

The  provision  of  the  statute.  Sec.  7,  Ch.  68,  that  a  married 
woman  may  receive,  use  and  possess  her  own  earnings,  and 
sue  for  the  same  free  from  the  interference  of  her  husband  or 
his  creditors,  has  no  proper  application  in  such  a  case.  The 
pro}>erty  would  remain  in  the  husband.  Hazel  baker  v.  Good- 
fellow,  64  111.  241;  Flynn  v.  Gardner,  3  Bradwell,  253;  Gun- 
ningham  v.  Hanney,  12  lb.  437. 

Other  objections  are  urged  with  reference  to  the  instruc- 
tions given  for  plaintiff,  and  the  modification  of  an  instruc- 
tion for  defendant;  but  we  deem  it  unnecessary  to  refer  to 
them. 

For  the  errors  indicated  the  judgment  will  be  reversed  and 
the  cause  remanded. 

Keversed  and  remanded. 


A.  F.  Smart 

V. 

N.  B.  Morrison. 

1.  Statute  op  Limitations — Demurrer. — When  a  note  was  made, 
the  Statute  of  Limitations  provided  that  suits  should  be  broujrht  upon  such 
causes  of  action  within  sixteen  years  after  the  same  had  accrued,  but  before 
the  note  became  due  another  statute  took  eftect,  providing  that  such  actions 
should  bd  brought  within  ten  years  after  the  cause  of  action  accrued.    Ap- 
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pellee  Hied  a  plea  to  appellant's  declaration,  that  the  cause  of  action  did  not 
accrue  within  ten  years.  Appellant  demurred  to  such  plea.  Held,  that  the 
court  erred  in  not  sustjiining  such  demurrer. 

2.  CoNSTUUCTiON  OP  STATUTE. — In  the  saving  clause  in  the  Statute  of 
Limitations  (Laws,  1871-2,  p.  559,  §24),  *'but  this  action  shall  not  be  so 
construed  cus  to  aifect  any  rights  or  liabilities,  or  any  causes  of  action  that 
may  have  accrued  before  the  act  shall  take  effect,"  the  terms,  "  rights  and 
liabilities  **  and  *' causes  of  action**  are  not  synonymous,  and  it  waH  the 
plain  purpose  of  the  legislature  to  leave  wholly  unaffected  all  contracts  that 
had  been  executed  prior  to  the  time  when  the  act  became  a  law.  •  When  the 
note  above  mentioned  was  made,  the  payee  had  the  right  to  receive  the 
money  when  due  and  to  bring  suit  within  sixteen  years  thereafter,  and  the 
liability  of  the  maker  was  cori'elative. 

Appeal  from  tlie  Circuit  Court  of  Marion  county;  the 
Hon.  Amos  Watis,  Judge,  presiding.  Opinion  filed  October 
10,  1884. 

Mr.  T.  E.  Merritt,  for  appellant;  that  the  statute  that  was 
in  force  at  the  time  the  note  was  executed,  is  the  statute  that 
should  apply,  cited  Dickerson  v.  C.  B.  &Q.  R.  R  Co.,  77  III. 
331;  Mix  v^.  Vail,  86  111.  40;  Alwood  v.  Mansfield,  81  111.  314; 
Roth  V.  Eppy,  80  111.  283;  Hyman  v.  Bayne,  83  111.  256; 
Gridley  v.  Barnes,  103  111.  211. 

Mr.  Henry  C.  Goodnow,  for  appellee;  that  the  cause  of 
action  did  not  accrue  until  the  note  fell  due,  cited  Dugan  v. 
Follett,  100  111.  582;  Dickerson  v.  Merriman,  100  Ilh  342; 
Beesley  v.  Spencer,  25  111.  216;  Cooley's  Const.  Liin.,  2d  Ed., 
364,  367. 

Wall,  J.  This  was  an  action  in  assumpsit  by  appellant 
against  the  appellee. 

The  cause  of  action  alleged  was  a  promissory  note  for 
$286.36  dated  May  6,  1872,  signed  by  the  appellee  as  maker, 
payable  to  the  order  of  the  appellant  six  months  after  said  date. 

The  pleas  filed  were  1st,  non  assumpsit;  2d,  that  the  cauee 
of  action  did  not  accrue  within  ten  years  next  before  the  com- 
inenceraent  of  the  suit. 

The  court  overruled  a  demurrer  to  the  second  plea,  and 
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plaintiff  electing  to  stand  by  the  demurrer,  judgment  w^s 
rendered  against  him  for  cost.  The  record  is  brought  here  by 
appeal  and  the  question  is  as  to  the  sufficiency  of  the  second 
plea. 

When  the  instrument  sued  on  was  made,  the  Statute  of 
Limitations  provided  that  suits  should  be  broui^ht  upon  such 
causes  of  action  within  sixteen  years  after  the  same  had  ac- 
crued (Gross  Stat.  Ch.  66,  Sec.  4)  but  before  the  note  became 
due  another  statute  took  effect  providing  that  such  actions 
should  be  brought  within  ten  years  after  the  cause  of  action 
accrued.     Laws  1871-2,  page  559,  Sec.  16. 

By  the  24:ih  section  of  the  latter  act  the  prior  statute  was 
expressly  repealed,  but  with  a  saving  clause  as  follows:  "  but 
this  section  shall  not  be  so  construed  as  to  affect  any  rights 
or  liabilities,  or  any  causes  of  action,  that  may  iiave  accrued 
before  tlie  act  shall  take  effect."  The  act  took  effect  July  1, 
1872. 

In  the  case  of  Dickson  v.  C.  B.  &  Q.  R.  R.  Co.,  77  111.  332, 
the  Supreme  Court  hold  that  this  saving  clause  should  be  con- 
strued the  same  as  if  the  words  "  this  act"  had  been  used  in- 
stead of  the  words  "  this  section,"  and  that  it  was  the  legisla- 
tive intention  that  the  act  of  1872  was  to  be  prospective  and 
not  retroactive  in  its  operation. 

It  is  well  settled  that  Statutes  of  Limitation  pertain  to  the 
remedy  and  not  to  the  es-seiice  of  the  contract,  and  that  it  is 
within  the  power  of  the  legislature  to  regulate  the  remedy  and 
modes  of  proceeding  in  relation  to  past  as  well  as  future  con- 
tracts. 

This  power  is  subject  only  to  the  condition  that  it  can 
uot  be  so  exercised  as  to  take  away  all  remedy  or  to  impose 
new  burdens  or  restrictions  which  materially  impair  the  value 
and  benefit  of  the  contract.  Sedgwick  on  Stat.  &  Const.  Law, 
649-50;  Cooley  on  Const.  Lim,  Sees.  365-7. 

It  is  equally  well  settled  that  while  it  is  within  the  scope  of 
legislative  authority  to  pass  retrospective  statutes  generally, 
and  courts  will  enforce  them  unless  they  violate  the  provision 
of  the  federal  constitution  in  regard  to  ex  post  facto  laws 
and  the  obligation  of  contracts,  or  interfere  witli  vested  rights 
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of  property,  or  are  within  some  express  prohibition  contained 
in  a  State  constitution,  yet  such  provisions,  as  a  general  rule, 
are  objectionable  in  principle  and  unjust  in  practice,  and  the 
judiciary  will  give  all  laws  a  prospective  operation  only,  un- 
less their  language  is  so  clear  to  the  contrary  as  to  admit  of 
no  other  construction.  Sedgwick  on  Stat,  and  Const.  Law,  190, 
193,  202. 

The  statute  under  consideration  was  clearly  designed  to  op- 
erate prospectively  upon  "  causes  of  action  "  already  accrued, 
and  this  is  conceded  by  counsel  for  appellee;  but  he  contends 
the  cause  of  action  had  not  accrued  because  the  note  was  not 
due  when  the  act  took  effect. 

But  it  will  be  noticed  that  the  lanffuao^e  of  the savino^  clause 
preserves  "any  riglits  or  liabilities,  or  any  causes  of  action 
that  mftv  have  accrued,"  etc. 

In  using  the  words  "any  rights  or  liabilities"  as  well  as 
the  words  "  anv  causes  of  action,"  the  leofislature  must  have 
designed  to  accomplish  more  than  if  the  latter  set  of  words 
only  had  been  employed. 

The  word  right  is  defined  to  be  "a  well  founded  claim."  2 
Bouv.  Law,  Die.  596. 

The  word  liability  is  defined  thus:  "responsibility;  the  state 
of  one  who  is  bound  in  law  and  justice  to  do  something  which 
may  be  enforced  by  action."     lb.  80. 

The  term,  cause  of  action,  signifies  "  Matter  for  which  an 
action  may  be  brought."  1  Bouv.  Law  Die.  291,  where  it  is 
also  said:  "A  cause  of  action  is  said  to  accrue  to  any  person 
when  that  person  first  comes  to  a  right  to  bring  an  action. 
There  is,  however,  an  obvious  distinction  between  a  cause  of 
action  and  a  right,  though  a  cause  of  action  generally  confers 
a  risrht.  Thus  Statutes  of  Limitation  do  not  affect  the  cause 
of  action  but  take  away  the  right." 
^    The  phraseology  of  the  saving  clause  is  somewhat  peculiar. 

The  term  "  accrued  "  is  not  usually  applied  to  the  term 
«ricrht,"or'Miabilitv." 

When  an  absolute  contract  is  entered  into,  the  rights  and 
liabilities  of  the  parties  thereto  are  said  to  be  fixed,  and  for  a 
failure  to  comply  with  the  provisionsof  the  contract,  theinjured 
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party  has  a  cause  of  action  which  is  said  to  have  accrued  when 
the  breach  occurs. 

When  the  note  in  question  was  made,  the  payee  had  tlie 
right  to  receive  the  money  when  due  and  to  bring  suit  within 
sixteen  years  thereafter,  and  the  liability  of  the  maker  was  cor- 
relative. These  were  fixed  and  determined  by  the  contract 
and  by  the  laws  then  in  force,  and  wliile  the  legislature  within 
the  restrictions  above  stated  had  power  to  affect  this  right  and 
liability,  yet  such  is  not  presumed  to  have  been  intended  un- 
less the  languaire  of  the  act  is  clearly  not  susceptible  of  any 
other  construction. 

It  is  a  familiar  rule  that  some  effect  should  be  given  to  every 
,  phrase  and  expression  in  a  law,  so  tliat  all  the  language  used 
shall  be  allowed  a  certain  meaning  and  import  when  such  a  re- 
sult is  compatible  with  a  fair  and  reasonable  interpretation 
of  the  phrases  and  expressions  employed. 

We  are  of  opinion  the  terms  "rights  and  liabilities"  and 
"causes  of  action  "  as  here  used  are  not  synonymous,  and  that 
it  was  the  plain  purpose  of  the  legislature  to  leave  wholly 
unaffected  all  contracts  that  had  been  executed  prior  to  the 
time  when  the  act  became  a  law. 

Such  is  the  presumed  design  in  all  cases  unless  the  contrary 
appears,  and  such  is  the  construction  always  adopted  by  the 
courts  when  possible. 

We  tlierefore  hold  that  the  court  erred  in  not  sustain  in  sr 

the  demurrer  to  the  second  plea,  and  the  judgment  must  be 

reversed  and  the  cause  remanded. 

Beversed  and  remanded. 


Caspar  Nolte 

V. 

Francis  A.  Von  Gassy,  use,  etc. 

1.  GxttKistiMENT— PnoMrsBouY  NOTES.— Where  appellee,  defendant  in 
attachment,  absconded^  leaving;  in  the  custody  of  his  clerk  a  safe  containing, 
among  other  things,  the  promissory  notes  of  appellant,  then  past  due,  and 
A,  to  whom  appellee  was  indebted,  sued  out  a  writ  of  attachment  and  gar* ' 
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nished  the  clerk,  who  opened  the  safe  and  delivered  the  notes  to  the  sheriff, 
who  levied  upon^nd  held  the  same  by  virtue  of  his  writ,  and  afterward  B 
obtained  a  writ  of  attachment  against  appellee  and  garnished  appellant. 
Held,  that  the  steps  taken  were  sufficient  to  give  A  a  prior  lien, /?r /ma/a ciV, 
at  least,  upon  the  choses  in  action  which  were  so  surrendered  by  the  clerk 
to  the  sheriff. 

2.  When  clerk  or  cashier  mat  be  aARNiSHED. — While  ordinarily 
the  statutes  of  this  State  would  not  warrant  a  garnishment  a.^fainst  the  clerk 
or  cashier  of  a  banking  or  mercantile  firm  when  such  firm  was  engaged  in 
the  customary  and  usual  transaction  of  business,  yet  where  the  business  is 
wholly  suspended  by  the  absconding  of  the  principal,  who  has  never  re- 
turned or  been  heard  of,  in  such  case  the  terms  used  in  Section  21  of  Chap- 
ter 11,  and  Section  5  of  Chapter  62,  are  broad  enough  to  include  the  cafe 
of  a  clerk  or  cashier. 

Appeal  from  the  County  Court  of  Effingham  connty;  the 
lion.  Sylvester  F.  Gilmore,  Judge,  presiding.  Opinion 
filed  October  10,  1884. 

1.  A  writ  of  attachment  from  the  County  Court  of  Effing- 
ham county,  Illinois,  at  tlie  suit  of  William  P.  Surrelis 
against  Francis  A.  Von  Gassy,  dated  April  22,  1884,  and 
served  April  23,  1884,  on  Caspar  Nolte,  garnishee. 

2.  Interrogatories  to  garnishee. 

3.  Answer  of  garnishee  disclosing  that: 

On  June  11,  1881,  Charles  H.  Nolte  gave  Von  Gassy  hi& 
note  for  $350,  due  fifteen  days  after  that  day,  which  note  the 
garnishee  signed  as  surety  only;  that  payments  have  been 
made  and  leave  due  on  the  note  $20  only. 

That  on  May  20,  1882,  garnishee  gave  to  Von  Gassy  his 
note  for  $357,  due  September  20,  1882;  that  payments  have 
been  made,  and  leave  due  on  the  note  $188.90  only. 

That  on  April  19,  1884,  Von  Gassy  absconded,  has  not  re- 
turned and  has  never  been  heard  of.  He  left  the  two  notes 
in  a  package  of  notes  in  his  bank  safe,  and  attached  to  the 
package  a  slip  of  paper  on  which  he  wrote:  "  These  notes  to 
be  given  to  ray  assignee." 

That  on  April  21,  1884,  and  before  the  service  of  the  writ 
on  garnishee,  the  sheriff  of  said  county,  by  virtue  of  a  writ  of 
attachment  from  the  circuit  court  of  said  county,  at  the  suit 
of  one  Joseph  Partridge  against  said  Von  Gassy  for  over 
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89,000  debt,  returnable  to  the  October  term,  1884,  of  said 
circuit  court,  gMrnisheed  one  Frank  Ewers;  that  Ewers  had 
been  the  clerk  of  Von  Gassy  until  April  19,  1884,  when  Von 
Gassy  absconded;  that  Ewers  having  knowledge  of  the  com- 
bination of  the  safe,  opened  the  same  and  delivered  the  notes 
to  the  sheriff,  who  took  them  and  levied  on  them;  that  the 
notes  are  now  in  the  sheriff's  custody  by  virtue  of  said  writ 
and  levy,  and  the  garnishment  of  Ewers,  and  that  the  suit  of 
Partridge  against  Von  Gassy  is  pending  undetermined  in 
said  circuit  court. 

4.  Judgment  of  county  court  against  garnishee  for 
$208.90. 

Mr.  John  C.  White,  for  appellant;  that  the  notes  were 
property,  cited  2  Blackstone's  Com.  388,  397;  Herman  on 
Executions,  §  115;  Adams  v.  Ilackett,  7  Cal.  203;  Davis  v. 
Mitchell,  34  Cal.  88;  Allison  v.  King,  21  la.  304;  Harrison 
V.  Willis,  7  Ileisk.  35. 

The  notes  are  subject  to  levy  and  sale  under  the  writ  of 
attachment:  Drake  on  Attachment,  §§  7,  244c,  247;  R.  S. 
1874.  Ch.  11,  §§  1,8,  36;  Ch.  62,  §§  5,20,  23;  Davis  v.  Mitch- 
ell, 34  Cal.  88;  Brown  v.  Anderson,  4  Martin,  416;  Herman 
on  Executions,  §§  123,  124;  Collier  v.  Stanbrough,  6  How- 
ard, 21;  Freeman  on  Executions,  §112. 

If  no::  the  subject  of  levy  and  sale,  still  the  notes  in  the 
possession  or  power  of  Ewers  were  the  subject  of  garnishment 
and  were  held  by  the  service  of  the  writ  on  him  in  the  suit 
of  Partridge:  pJ  S.  1874,  Ch.  11,  §  21;  Ch.  62,  §  20;  C.  P. 
R.  R.  Co.  v.  Sammoiis,  27  Ala.  3^0;  First  Kat.  Bank  v.  D. 
&  St.  P.  R.  R.  Co.,  45  la.  127;  Ballston  Spa  Bk.  v.  M.  Bk., 
18  Wi?.  493;  Everdell  v.  S.  &  F.  D.  L.  R.  R.  Co.,  41  Wis. 
395;  Freeman  on  Executions,  §  161:  Drake  on  Attachment, 
§479. 

Mr.  Frank  W.  Blair,  for  appellee;  that  the  agent  is  not 
liable  as  garnishee,  cited  Drake  on  Attachment,  §  465a. 

Wall,  J.  It  appears  that  Yon  Gassy,  the  defendant  in 
attachment,  absconded,  leaving  in  the  custody  of  Ewers,  Lis 
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clerk,  a  safe  containing,  among  other  things,  the  promissory 
notes  of  Xulte,  then  past  dne. 

Partridge  sned  ont  a  writ  of  attachment  and  garnisheed 
Ewers,  who  opened  the  safe  and  delivered  the  notes  to  the 
^lieriff,  who  levied  upon  and  held  the  same  by  virtue  of  his 
writ. 

Afterward  Snrrells  obtained  a  writ  of  attachment  against 
Yon  Gassy  and  garnisheed  said  Nolte. 

By  the  Attachment  Act  every  species  of  property  of  the  de- 
fendant embraced  within  tiie  terms  "lands,  tenements,  ;Lroods, 
chattels,  risfhts,  credits,  monevs  and  effects"  may  be  reached 
and  appropriated  to  the  payment  of  the  debt  sued  for. 
Sees.  1,  6,  8,  Ch.  11  R.  S.;  and  by  Sec.  21  of  the  same  chap- 
ter, when  the  sheriff  or  other  officer  is  unable  to  fin<l  sufficient 
"property"  he  shall  summon  as  garnishees  the  persons  men- 
tioned as  such  in  the  writ,  "and  all  other  persons  in  his  county 
wliom  the  creditor  shall  designate  as  having  any  property, 
effects,  choses  in  action  or  credits  in  their  possession  or  power 
belonging  to  the  defendant,  or  who  are  in  anywise  indebted 
to  the  defendant." 

By  chapter  62,  entitled  Garnishment,  the  mode  of  proceed- 
ing after  the  garnishee  is  summoned  is  provided. 

The  garnishee  must  answer  touching  the  matters  in  his 
possession,  custody  or  charge,  belonging  to  defendant;  ad- 
verse claimants  may  be  heard,  and  the  court  being  fully  ad- 
vised will  make  such  order  as  may  be  necessary  to  protect  the 
rights  of  all  concerned;  but  no  final  judgment  can  be  ren- 
dered against  the  garnishee  until  the  plaintiff  shall  have  re- 
covered a  judgment  against  the  defendant  in  attachment. 
Section  20  of  this  chapter  provides  that  "When  any  garnishee 
has  any  goods,  chattels,  choses  in  action  or  effects  other  than 
luonev,  belonfjins:  to  the  defendant  or  which  he  is  bound  to 
deliver  to  him,  he  shall  deliver  the  same,  or  so  much  thereof 
as  may  be  necessary,  to  the  officer  who  shall  hold  the  exe- 
cution in  favor  of  the  plaintiff  in  the  attachment  suit  or 
judgment,  which  shall  be  sold  by  the  officer  and  the  proceeds 
applied  and  accounted  for  in  the  same  manner  as  other  goods 
and  chattels  taken  on  execution." 
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Witliout  stopping  to  determine  whether  the  action  of  the 
clerk,  Ewers,  in  delivering  the  note  to  the  officer  when  gar- 
nished was  prematura,  and  whether  he  should  have  waited 
until  there  was  an  adjudication  of  tlie  principal  question  as 
to  the  claim  of  the  plaintiff  against  the  defendant  in  attach- 
ment, and  the  secondary  question  whether  tlie  effects  in  the 
hands  of  the  garnishee  should  be  subjected  to  the  payment 
of  that  claim,  we  think  the  steps  taken  were  sufficient  to  give 
to  Partridge  a  prior  lien  prima  facie^  at  least  upon  the  choses 
in  actix)n  which  were  by  Ewers  so  surrendered  to  the  sheriff. 

If  Partridge  succeeded  in  his  proceedings  the  result  would 
be  to  subject  these  choses  in  action  to  the  payment  of  his  de- 
mand and  the  legal  effect  would  be  to  transfer  the  ownership 
of  them  from  Von  Gassy  to  some  otlier  person  who  might  ac- 
quire the  same  under  these  proceedings;  in  other  words  a  stat- 
utory assignment  would  occur,  and  the  maker  of  the  notes 
would  be  bound  to  pay  them  to  the  person  to  whom  they  were 
thus  assigned. 

However,  when  such  a  state  of  facts  appeared,  the  maker 
would  have  a  right  to  insist  that  he  should  not  be. made  sub- 
ject to  a  later  garnishment  until  the  former  proceeding  was 
disposed  of  in  such  manner  as  to  relieve  him  from  its  oper- 
ation. 

But  it  18  urged  that  the  clerk,  Ewers,  was  not  properly  gar- 
nisheed  for  the  reason  that  the  statute  contemplates  a  pro- 
ceeding against  third  persons^  that  is,  persons  wjio  do  not 
stand  in  such  relation  to  the  defendant  that  their  garnish- 
ment is  in  fact  but  the  garnishment  of  the  defendant  him- 
self. 

In  support  of  this  position,  Drake  on  Attachment  is  cited, 
Sec.  465a.  This  is  the  text,  but  the  authorities  referred  to 
show  that  there  is  serious  conflict  in  the  adjudications  upon 
the  question. 

It  18  obvious  that  as  the  whole  subject  is  purely  statutorv, 
the  decisions  of  the  various  States  can  furnish  but  little  aid  in 
the  premises,  except  in  cases  where  the  statute  is  similar  to 
the  one  under  consideration. 

It  is  also  obvious  that  ordinarily  the  statute  of  this  State 
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would  not  warrant  a  garnishment  against  the  clerk  or  cashier 
of  a  banking  or  mercantile  firm  when  snch  firm  was  engaged 
in  the  customary  and  usual  transaction  of  business;  but  the 
case  alleged  at  bar,  is,  that  Von  Gassy  had  absconded,  had  not 
returned,  and  had  never  been  heard  of. 

Snch  a  state  of  facts  of  course  implies  a  total  suspension  of 
the  business  relations  existing  between  him  and  his  clerk. 

By  Sec  21  of  Ch.  11,  the  garnishment  will  reach  any  of  the 
matters  designated  which  may  be  in  the  "  possession  or  pow- 
er" of  the  garnishee,  and  by  Sec.  5,  Ch.  62,  the  garnishee 
must  make  answer  touching  all  the  matters  referred  to  in  his 
''  possession,  custody  or  charge." 

These  terms  are  certainly  broad  enough  to  include  the  case 
of  a  clerk  or  [cashier,  and  while  it  might  well  be  contended 
that  in  ordinary  cases  where  business  is  being  conducted  in 
the  usual  way,  such  clerk  or  cashier,  if  within  the  letter  is 
not  within  the  spirit  of  the  law,  yet  in  the  case  before  us, 
where  the  business  is  wholly  suspended  by  the  absconding  of 
the  principal,  who  has  never  returned  or  been  heard  of,  we 
think  he  is  within  both  the  letter  and  the  spirit  of  the  law. 

It  is  apparent  that  a  different  construction  might  lead  to  an 
evasion  of  the  statute  and  might  enable  an  absconding  and 
fraudulent  debtor  to  successfully  baffle  his  creditors  and  set 
the  law  at  defiance* 

As  was  said  by  the  court  in  the  case  of  1st  Nat.  Bank,  etc., 
V.  The  D.  &  St  R  R.  R.  Co.,  45  Iowa  Rep.  128,  "  the  fallacy 
of  appellee^s  arafument  is  in  placing  the  duty  of  the  garnishee 
to  his  principal  above  his  duty  to  the  mandate  of  the  law." 
See  also  C.  P.  R  Co.  v.  Sammons,  27  Ala.  380;  B.  S.  Bk.  v. 
Marine  Bk.,  18  Wis.  490;  Everdell  v.  S.  &  C.  R.  R.  Co.,  41 
Ibid.  395. 

We  are  therefore  of  opinion  that  the  judgment  of  the  court 
below  was  erroneous,  and  it  is  reversed  and  the  cause  re« 
tnanded. 

Reversed  atid  remanded. 
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George  W.  Utter  et  al. 

V. 

E.  S.  Jakfkay  et  al. 

Practicb. — Where  by  mistake  in  an  amended  declaration  the  aH  daiH- 
um  was  laid  out  at  a  less  aura  than  the  amount  claimed  in  the  atBdavit  1o 
old  to  bail,  the  process  of  cnpias  iraued  therein,  and  ihe  orit^lnal  declan- 
ion,  and  by  consent  there  wits  a  trial  by  the  court  l>elow  and  Judgment  wai 
iven  for  the  plaintitTit  for  the  sunt  claitued  in  the  aRidavit  to  hold  to  bail, 
nd  no  eireption  was  then  or  at  any  time  intei-posed  by  Ihe  di^fendanls.  Hrld. 
Iiat  under  the  liberal  and  enlightened  prai:tice  now  pn^vailin^  the  judjruient 
aouhl  not  be  reversed  for  this  cause.  The  qiotion  in  this  court  to  amend 
rill  be  grunted. 

Ekkor  Ix)  the  Circuit  Court  of  Fayette  county;  the  Kon. 
[i;s.«K  J.  PuiLLii-s,  Judge,  presiding.  Opinion  tiled  October  K', 

Jlessrs.  Bkll  &  Gkees,  for  plaintiffs  in  error;  that  where 
lie  juclL'inent  is  for  more  dumages  than  are  Inid  in  the  ad 
'aiiiHum,  it  will  be  reversed  on  error,  cited  Oakes  v.  Ward, 
9  111.  4fi;  Kelley  v.  X«t.  Bk.,  (!4  III.  5-tl;  Brown  v.  SiuiHi, 
4  III.  106;  Walcottv.  Holcoinb,  24II1.  331;  Altcs  v.  llinck- 
er,  36  111.  275. 

Messrs.  AsncRAFT  &  Strii.mas,  for  defendants  in  error; 
liiit  where  a  cause  is  tried  by  the  conrt  by  consent  of  parties. 
■ithout  a  jury,  the  finding  of  the  court  can  not  be  questioned 
n  appeal  or  error,  unless  the  record  shows  that  exceptions 
■ere  taken  to  the  decision  of  the  court,  or  that  a  motion  was 
ijide  for  a  new  trial  and  overruled,  and  the  decision  of  the 
onrt  excepted  to,  cited  Duncan  v.  Chandler,  5  Bradwell.  499; 
lartford  Fire  Ins.  Co.  v.  City  of  Paris,  8  Bradwell,  181 ;  Par- 
iins  V.  Evans,  17  III.  23S;  Sherman  v.  Skinner,  S3  111.  584; 
).  M.  Force  Mfg.  Co.  t.  llorton,  74  111.  310;  Dickhnt  v. 
)unell,  11  III.  72;  Gibbons  v.  Johnson,  3  Scam.,  63;  Reich- 
aid  V.  Gayloi-d,  73  III.  503;  K  S.  Ch.  110,  §  60;  Bowden  v. 
Euwdeu,  75  III.  111. 
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Where  the  objection  is  one  that  raiglit  liave  been  obviated 
by  amendment  if  it  had  been  seasonably  made  in  the  court 
below,  it  can  not  be  urged  for  the  first  time  in  this  court: 
Tug  Boat  V.  Waldron,  62  111.  221;  Zeigler  v.  Cox,  63  111.  48; 
Thompson  v.  Hoagland,  65  III.  310;  Pugh  v.  Calloway,  10 
Ohio,  488;  Ilivereau  v.  St.  Ament,  3  la.  118;  Crosson  v. 
AViiite,  19  la.  109;  Haverhill  v.Cronin,4  Alhn  (Mas^.),  141; 
Robinson  v.  English,  34  Pa.  324;  Penn.  etc.,  Co.  v.  Neel,  54 
Pa.  9. 

Per  Cctriam.  The  on^y  error  assigned  is  that  the  judgment 
exceeds  the  ad  damfiurn  laid  in  the  declaration. 

On  examination  of  the  record  or'Vinally  filed,  we  find  it  is 
not  made  up  in  accordance  with  the  rule  (8)  of  this  court, 
which  requires  first,  a  copy  of  the  process;  second,  the  plead- 
ings of  the  parties,  etc. 

The  record  begins  with  an  order  of  the  court  below  grant- 
ing leave  to  plaintiffs  to  amend  their  declaration.  The  de- 
fendants in  error  have  entered  a  motion  for  leave  in  this  court 
to  amend  the  amended  declaration  by  increasing  the  ad  dam- 
nnm^  and  with  the  motion  have  filed  a  certified  copy  of  the 
aflidavit  to  hold  to  bail,  filed  at  the  commencement  of  the 
suit,  the  process  of  capias  issued  thereon  and  the  original  dec- 
laration, from  all  which  it  seems  clear  that  it  must  have  been 
by  inadvertence  merely  that  the  ad  damnum  in  the  amended 
declaration  was  laid  out  at  a  sum  less  than  the  amountclaimed 
in  the  affidavit  to  hold  to  bail. 

Defendants  in  error  suggest  that  by  virtue  of  clause  10, 
Sec.  6.  Ch.  7,  R.  S.,  they  may  have  leave  to  amend  their  dec- 
laration in  this  court.  Wo  are  not  perfectly  clear  that  the 
case  is  within  that  provision,  but  we  will  permit  the  tran- 
script of  the  record  tiled  with  the  motion  to  be  filed  as  a  part 
of  the  record  in  the  c^nse  and  will  treat  it  accordingly. 

Tlie  record  being  so  completed  the  question  arises  whether 
the  judgment  should  be  reversed  for  the  error  assigned. 

Formerly  such  would  have  been  the  result,  nor  could  the 
amendment  necessary  have  been  made  in  the  circuit  court 
except  upon  terms  of  payment  of  cost,  setting  aside  the  ver- 
dict and  granting  a  new  trial.     But  by  section  24  of  the  Prac- 
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tice  Act  as  now  in  force,  the  utmost  liberality  as  to  amend- 
ments is  allowed  for  the  furtherance  of  justice  and  in  avoid- 
ance of  the  evils  and  hardships  constantly  occurring  under  the 
old  practice,  care  being  taken  always  to  permit  no  undue  ad- 
vantage to  be  secured  thereby  and  to  impose  such  terms  as 
may  be  reasonable. 

Under  this  section  it  can  not  be  doubted  that  had  the  atten- 
tion of  the  court  been  called  to  it,  the  necessarv  leave  to 
amend  won  Id  have  been  granted  as  a  matter  of  course.  It 
appears  from  the  record  tliat  the  case  was  submitted  to  the 
court  without  a  jury  by  consent,  and  that  the  court,  after  hear- 
ing the  evidence  and  arguments,  gave  its  judgment  in  favor 
of  the  plaintiffs  for  the  sum  claimed  in  t'iie  affidavit  to  hold 
to  bail,  which  was  within  the  ad  damnum  in  the  original 
declaration,  and  that  no  exception  was  then  or  at  any  time 
interposed  by  the  defendants.  In  tiie  case  of  Bowdeu  v. 
Bowden,  75  111.  Ill,  wliere  the  action  being  debt,  the  judg- 
ment was  in  damages,  the  Supreme  Court  refused  to  reverse 
notwitlistanding  the  repeated  rulings  of  the  court,  and  say 
tliat,  *' In  view  of  the  course  of  legislation  upon  kindred 
topics,  we  have  arrived  at  the  conclusion  that  for  mere  ted  - 
nical  errors  like  this  we  will  not  reverse,  unless  by  some 
motion  for  new  trial,  or  in  arrest  of  judgment,  or  some  other 
proper  motion,  the  question  shall  be  raised  in'the  court  below.  ' 

In  I.  &  St.  L.  R  R.  Co.  V.  Estes,  96  III.  473,  there  was  a 
substantial  variance  between  the  allegations  and  proof  on  an 
important  point,  and  there  was  wholly  wanting  a  materisil 
allegation  which  was  necessary  to  admit  certain  proof  that 
was  heard;  but  though  there  was  objection  generally  to  the 
proof  the  special  ground  was  not  pointed  out  and  the  court 
say:  "We  have  heretofore  held  that  an  objection  of  this 
kind,  which,  if  specifically  pointed  out  in  the  circuit  court 
mav  be  at  once  obviated,  can  be  of  no  avail  unless  the  atteii- 
tion  of  the  court  is  specially  called  to  the  point.  A  case 
ought  not  to  be  reversed  in  this  court  on  a  question  which 
the  circuit  court  did  not  in  fact  decide  and  which  if  presented 
to  that  court  might  have  been  at  once  obviated."  To  the 
same  effjct  is  St.  Clair  Co.  B.  S.  v.  Fietsara,  97  III.  474. 


Fourth  District — August  Term,  1884.     239 

■I       — ■ —  ■        » 

City  of  Chester  v.  Wilson. 

Tiie  error  here  complained  of  can  not  have  operated  preju- 
dicially to  the  plaintiffs  in  error.  They  were  apprised  by  the 
affidavit  for  bail  as  to  the  exact  sum  demanded  by  plaint- 
iffs below,  and  the  fact  that  they  made  no  objection  to  the 
judirment  of  the  court  is  conclusive  that  they  had  not  ob- 
served the  mistake  in  the  amended  declaration,  or  if  they 
had,  they  refrained  from  pointinjr  it  out,  with  the  design  of 
gaininof  the  advantage  now  sought. 

Under  the  mord  liberal  and  enlightened  practice  now  pre- 
vailing, we  think  the  judgment  should  not  be  reversed  for 
this  cause,  and  to  quote  again  from  Bowden  v.  Bowden,  supra, 
**  if  a  party  will  be  silent  on  the  occurrence  of  such  a  mistiike, 
one  that  would  be  corrected  on  the  i/istant  should  the  atten- 
tion  of  the  court  be  called  to  it,  one  that  in  no  wise  affects  the 
merits  of  the  controversy,  he  ought  to  be  foreclosed  of  his 
rights  to  assign  it  for  error  in  this  court.'* 

The  judgment  will  be  aflBrmed. 

Judgment  affirmed. 


City  of  Chester 

V. 

George  H.  Wilson. 


Ordek  pon  APPEAL. — Althou{<h  a  manicipal  corporation  may  prosecute 
an  appeal  without  giving  bond,  yet  there  must  be  an  order  allowing  an  ap- 
peal in  all  cases. 

Appeal  from  the  County  Oourt  of  Eandolph  county;  the 
Hon.  Georgb  L.  RiESS,  Judge,  presiding.  Opinion  filed  Octo- 
ber 10,  1884. 

Mr.  Ralph  E.  Sprigq,  for  appellant 

Per  Curiam.  There  is  nothing  in  the  record  to  show  that 
an  appeal  was  prayed  or  allowed  by  the  trial  court.  Although 
a  mnnicipal  corporation  may  prosecute  an  appeal  without 
giving  bond,  yet  there  must  be  an  order  allowing  an  appeal 
in  all  cases.  Chap.  110,  Sees.  68  and  82.  The  record  is  im- 
properly on  file  and  the  cause  is  stricken  from  the  docket. 
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snmed  it  does  not  appear  their  possession  is  in  subordination 

to  the  title  or  right  of  possession  of  appellant.     Jackson  v. 

Warren,  32  111.  331;  Rice  v.  Brown,  77  Id.  549;    Nicholson 

V.  Walker, 4  Bradwell,404;  Preston  v.  Zahl,  4  Bradwell,  423. 

The  judgment  is  affirmed. 

Affirmed. 

Casey,  P.  J.,  took  no  part  in  the  decision  of  this  case. 


Conrad  Reixecke 

V. 

The  People,  etc. 

1.  Penal  statutes,  how  constkued. — Penal  statutes  are  to  be  ccn. 
stnied  strictly  and  are  never  to  be  extended  by  mere  implication  to  either 
persons  or  things  not  brought  within  their  clear  meaning  and  intend. 

2.  Intention,  how  asckktainej).— Courts  are  nol  confined  to  the 
literal  meaning  of  words  in  a  statute  in  its  cons«truction,  but  the  intention 
may  be  collected  from  the  necessity  or  cause  of  the  act  and  its  words  may  be 
enlarged  or  restricted  according  to  its  true  intent. 

3.  Mining  act  construed.— The  court  is  of  opinion  that  in  the  **  Act 
to  provide  for  the  weighing  coal  at  the  mines  "  (Law?,  1883,  §  118)  sections 
twu  and  three  are  an  abridgment  or  explanation  of  section  one,  and  that 
the  legislature  intended  thp  act  to  apply  only  to  mines  where  the  weight  of 
the  coal  mined  was  to  be  taken  as  the  basis  of  compensation  to  the  miners, 
and  where  an  operator  of  a  mine  pays  his  men  by  the  day,  he  is  not  obliged 
to  purchase  a  '*  stock  scale.'* 

Appeal  from  the  Circuit  Conrt  of  St.  Clair  county;  the 
Hon.  Amos  Watts,  Judge,  presiding.  Opinion  tiled  October 
10,  1884. 

Messrs.  Wilderman  &  IIamill,  for  appellant;  that  penal 
statutes  must  be  strictly  construed  and  never  extended  by  im- 
plication, cited  Potter's  Dwarris  on  Statutes,  245;  Edwards  v. 
Hill,  11  111.  22;  Waddle  v.  Duncan,  63  III.  223;  Raplee  v. 
Morgan,  2  Scam.  561;  People  v.  Peacock,  98  111.  172. 

Statutes  must  be  interpreted  according  to  the  intent  and 
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meaning,  and  not  always  according  to  the  letter:  Potter's 
Dwarris  on  Statutes,  144,  175;  People  v.  Canal  Commission- 
ers, 3  Scam.  153;  Hamilton  v.  State,  102  111.  367;Zari-e8seller 
V.  People,  17  III.  101;  Stribling  v.  Prettyman,  57  III.  372; 
Castner  v.  Walrod,  83  111.  178;  Perry  County  v.  Jefferson 
County,  94  111.  220;  People  v.  Iloff'nian,  97  111.  236;  Holmes 
V.  Carley,  31  New  York,  290;  People  v.  Utica  Ins.  Co.,  15 
Johns.  380,  381. 


Mr.  R  D.  W.  Holder,  for  appellee;  that  the  operation  of 
a  coal  mine  is  a  business  affected  with  a  public  interest  and 
may  be  regulated  by  statute,  cited  Daniels  v.  Hili^ard,  77  III. 
642;  Cooley's  Const.  Lini.  714;  Dunne  v.  People,  94  111.  121. 

Casky,  p.  J.  Appellant  was  indicted  in  the  Circuit  Court 
of  St,  Clair  county;  there  are  eight  counts  in  the  indictment. 

The  material  averments  are  that  appellant  was  on  the  2d 
day  of  July,  1883,  the  operator  of  a  certain  coal  mine  situate 
in  that  county  and  that  there  was  a  railroad  switch  and  track 
adjacent  to  and  connected  with  said  mine.  That  appellant 
unlawfully  failed,  neglected  to  furnish,  procure  and  place 
upon  the  said  railroad  track,  adjacent  to  said  mine,  a  track 
scale,  of  standard  manufacture,  upon  which  to  weigh  the  coal 
hoisted  from  said  mine.  The  indictment  charges  a  failure  on 
the  part  of  appellant  to  conform  with  the  provisions  of  an  act 
of  the  general  assembly  of  this  State,  entitled  *' An  act  to 
provide  for  the  weighing  coal  at  the  mines,"  approved  June 
14,  1883,  in  force  July  1,  1884.  Laws  of  1883,  113.  The 
cause  was  heard  before  the  court  and  a  jury,  and  the  jury  re- 
turned a  verdict  of  guilty  against  appellant.  A  motion  for  a 
new  trial  was  made  and  refused  by  the  court  and  appellant 
was  fined  $25. 

Exceptions  were  taken  to  the  ruling  of  the  court  and  the 
case  is  brought  into  this  court  by  an  appeal.  Upon  the  trial 
of  the  cause  the  defendant  was  sworn  as  a  witness  in  his  own 
behalf,  and  in  answer  to  a  question,  stated  that  he  operated  the 
mine  in  question  for  over  two  years,  and  for  the  last  year  had 
been  mining  the  coal  with  machinery.     Objection  was  made 


Fourth  District — August  Term,  1884.     243 

Reinecke  v.  The  People. 

to  this  testimony  by  the  State's  attorney,  because  it  was  imma- 
terial. The  objection  was  sustained  and  appellant  excepted 
to  the  ruling  of  the  court. 

Appellant's  counsel  then  "  offered  to  prove  by  the  witness 
that  at  the  time  the  law  went  into  effect,  July  1,  1883,  the 
defendant  liad  no  coal  miners  employed  in  his  mine;  that  lie 
was  mining  coal  solely  by  machinery.  Th^t  men  were  em- 
ployed exclusively  to  operate  the  machinery,  and  that  he  paid 
tlie  men  operating  said  machinery  in  said  mine  since  the  first 
day  of  July,  1883,  and  for  a  year  prior  to  that  time,  two  dol- 
lars and  fifty  cents  a  day,  and  that  their  wages  had  no  relation 
to  the  quantity  or  weight  of  the  coal  taken  out  of  the  mine. 
That  there  have  been  no  persons  employed  in  this  mine  since 
Jnly  1,  1883,  whose  business  it  is  to  dig  or  mine  coal,  and 
whose  wages  can  be  or  are  fixed  by  the  quantity  or  weight  of 
coal  taken  out  of  said  mine.  Tliat  a  pair  of  track  scales 
would  cost  from  eight  hundred  to  one  thousand  dollars,  and 
that  they  would  be  of  no  use  whatever  at  this  mine,  as  at 
present  operated,  as  there  are  no  coal  miners,  or  coal  miners 
whose  business  it  is  to  mine  coal,  employed  in  said  mine." 
Objection  to  this  testimony  was  made  by  the  State's  attorney. 
The  objection  was  sustained  by  the  court,  and  the  defendant 
excepted  to  the  ruling  of  the  court. 

A  proper  decision  of  this  question  involves  a  construction 
of  the  intent  and  meaning  of  the  act  of  the  general  assem- 
bly above  referred  to,  which  is  substantially  as  follows: 

The  first  section  of  that  act  provides  "that  the  owner, 
agent  or  operator  of  each  and  every  coal  mine  or  colliery  in 
this  State  shall  furnish  or  cause  to  be  furnished  and  placed 
upon  the  switch  or  railroad  track  adjacent  to  said  coal  mine 
or  colliery,  a  Hrack  scale'  of  standard  manufacture,  and 
shall  weigh  all  coal  hoisted  from  said  mine  or  colliery,  before 
or  at  the  time  of  being  loaded  on  cars,  wagons  or  other  vehi- 
cles of  transportation,"  etc. 

J3y  section  2,  "  all  coal  produced  in  this  State  shall  be 
weiirhed  on  the  scales  as  above  provided;  and  the  weight  so 
determined  shall  be  considered  the  basis  upon  which  the 
wages  of  persons  mining  coal  shall  be  computed." 
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Section  3  provides,  '*it  slmll  be  lawful  for  the  miners  em- 
plo3'ed  in  any  coal  mine  or  collierj^  in  this  State  to  furnish  .a 
check  weigher,  at  their  own  expense,  whose  duty  it  shall  be 
to  balance  said  scales  and  see  that  the  coal  is  properly  wei^rhed, 
and  keep  a  correct  account  of  same,  and  for  this  purpose  he 
shall  have  access  at  all  times  to  the  'beam  box'  of  said  scales, 
while  such  weighing  is  being  performed,"  etc. 

The  provisions  of  the  act  are  made  to  apply  only  to  coal 
mines  doing  business  on  and  shipping  coal  by  railroad  or  by 
water. 

This  enactment  of  the  legislature  has  already  received  a 
construction  by  the  Supreme  Court,  in  the  case  of  Jones  v. 
TIic  People,  etc.  In  that  case  the  miners  were  paid  "  forty 
cents  a  box  for  each  box  of  coal  mined  or  taken  from  said 
mine." 

The  case  now  under  consideration  is,  in  principle,  similar 
to  the  one  referred  to.  This  is  a  penal  statute,  and  it  is  a  well 
recognized  principle  that  penal  statutes  are  to  be  construed 
strictly  and  are  never  to  be  extended  by  mere  implication  tu 
either  persone  or  things  not  brought  witliin  their  terms,  witli- 
in  their  clear  meaning  and  intent.  Waddle  et  al.  v.  Duncan, 
etc.,  (53  111.  223;  Edwards  v.  Hill,  11  III.  22;  The  People,  ex 
rel,  V.  Peacock,  98  111.  172. 

As  to  tlie  construction  of  statutes  in  Potter's  Dwarris  on 
Statutes,  page  144,  it  is  said  statutes  must  be  interpreted 
according  to  the  intent  and  meaning  and  not  always  accord- 
ing to  the  letter.  A  thing  within  the  intention  is  within  the 
statute  though  not  within  the  letter,  and  a  thing  within  tlie 
letter  is  not  within  the  statute  unless  within  the  intention. 
In  the  case  of  The  County  of  Perry  v.  The  County  of  Jeffer- 
son, 94  III.  214,  the  letter  of  a  statute  was  disregarded  and 
the  intent  followed  and  allowed  to  prevail,  to  obviate  an  absurd 
resultfand  it  was  tlien  expressly  held,  that  it  was  sufficient 
authority  to  warrant  a  departure  from  the  words  of  the  stut- 
ute,  when  to  follow  them  would  lead  to  absurd  consequences. 
Tlie  People,  ex  rel,  v.  Hoffman,  97  111.  234;  Perry  v.  Skin- 
ner,  2  M.  &  W.  471;  The  Pt3ople,  etc.,  v.  Canal  ComVs,  3 
Scam.  153;  Holmes  v.  Curley,  31  N.  Y.  290. 
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Courts  are  not  confined  to  the  literal  meanino^  of  words  in 
a  statute  in  its  construction,  but  the  intention  may  be  collected 
from  the  necessity  or  cause  of  the  act,  and  its  words  may 
be  enlarged  or  restricted  according  to  its  true  intent  Castner 
et  al.  V.  Walrod,  83  III.  171. 

In  Walker  v.  The  City  of  Springfield,  94  III.  364,  it  was 
held,  that  when  it  becomes  necessary  to  reject  one  or  two 
words  in  a  statute  and  to  substitute  another,  to  give  force  to 
the  meaning  of  the  laws,  it  should  be  that  which  best  eflfect- 
n.ites  the  legislative  intention,  and  the  courts  should  look  to 
the  object  in  view  of  the  law  makers. 

Then  what  was  the  le:i:islative  intent  in  the  enactment  of 
the  law  of  1883  above  referred  to?  For  what  wronor  or  mis- 
chief  was  it  intended  or  designed  to  create  a  remedy?  The 
first  section  of  the  act  is  very  general.  If  construed  literally 
it  is  a  sweeping  provision  that  would  require  the  "  owner, 
asjrent  or  operator  of  each  and  every  coal  mine  or  colliery  in 
tiiis  State  "  situated  on  a  railroad,  to  furnish  a  "  track  scale  '' 
upon  which  all  coal  hoisted  from  said  mine  shall  be  weighed, 
before  or  at  the  time  of  being  loaded  in  cars,  etc. 

The  second  section,  we  think,  may  fairly  be  consttued  as  a 
limitation  or  an  abridgment  of  the  general  provisions  of  tlie 
lirit  section.     Tiiat  it  explains  the  reason  of  the  enactment 
and  the  intent  of  the  legislature. 
It  is,  First,  that  the  coal  shall  be  weighed. 
Second,  the  weight  having  been  so  determined,  that  weight 
eliall  be  considered  the  basis  upon  which  the  wages  of  per- 
sona mining  coal  shall  be  computed  and  paid. 

The  general  assembly  evidently  considered  that  some 
wrong  had  been  or  might  be  done  to  the  persons  who  mine 
coal  when  the  weight  of  the  coal  is  taken  as  a  basis  of  the 
pa3^ment  for  services  rendered. 

And  as  ajemedy  for  that  wrong  either  then  existing  or  in 
anticipation,  they  provided  for  "  track  scales." 

This  intent  on  the  part  of  the  framers  of  the  law,  is,  we 
think,  still  further  shown  by  the  third. section  of  the  act. 

That  section  provides  that  the  miners  engaged  in  mining 
c)al  may  select  one  of  their  own  number  as  a  "  check  weigher," 
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a  person  engaged  in  mining  in  the  same  mine,  who  may  be 
present  when  the  coal  is  weighed,  see  that  it  is  fairly  and 
honestly  done,  keep  a  correct  account  of  the  weiglits,  and  at 
times  have  free  access  to  the  "  beam  box  "  of  the  scales  ''when 
such  weighing  is  being  performed."* 

This  "  check  weigher,"  is  to  be  paid  by  the  miners,  and  it 
is  made  the  duty  of  the  operator  to  furnish  him  with  a  written 
permit,  that  shall  entitle  him  to  enter  and  remain  in  the  room 
or  place  where  the  accounting  by  him  of  the  weights  of  coal 
is  to  be  done." 

Reo:ardinsr  sections  two  and  three  as  an  abrido^ment  or  ex- 

or?  o 

planation  of  section  one,  we  may  fairly  conclude  that  the 
legislature  intended  the  act  to  apply  only  to  mines  where  the 
weight  of  the  coal  mined  was  to  be  taken  as  the  basis  of  com- 
pensation  to  the  miners.  Any  other  construction  would  seem 
to  lead  to  "absurd  consequences."  We  can  not  presume  that 
the  legislature  intended  that  the  "  operator "  of  a  coal  mine 
should  have  expended  a  thousand  dollars  for  a  "  track  scale," 
when  not  a  person  about  the  mine  was  interested  in  the 
weight  of  the  coal  mined,  unless  it  might  be  the  operator  him- 
self, and  it  is  fair  to  presume  that  the  operator  could  take 
care  of  his  own  interest. 

Neither  can  we  presume  that  the  legislature  intended  that 
those  engaged  in  the  mine,  or  the  coal  miners,  should  be  re- 
quired at  their  own  expense,  to  employ  one  of  their  number 
to  be  present  when  tlie  coal  was  weighed,  keep  an  account, 
etc.,  when  it  was  wholly  immaterial  to  them  whether  one 
thousand  pounds  or  ten  thousand  pounds  of  coal  were  taken 
from  the  mine  or  weighed.  This  view  of  the  case  would  un- 
doubtedly lead  to  "  absurd  consequences."  We  think,  there- 
fore, that  it  was  error  to  sustain  the  objections  to  the  testi- 
mony offered  by  the  defense,  and  for  that  reason  the  judgment 
of  the  circuit  court  is  reversed  and  the  cause  remanded. 

Ueversed  and  remanded. 

Tlie  same  question  arises  in  the  cases  of  Gartside  v. 
The  People,  Knecht  v.  Tlie  People,  Skillett  v.  The  Peo- 
ple, Daniels  v.  The  People,  Toch  v.  The  People,  as  in 
the  foregoing  case,  Keinecke  v.  The  People,  and  the  jnd^- 
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ment    of    the  circuit  ccmrt  is    reversed  and  the   caase   re- 
manded in  each  of  said  causes. 

Keversed  and  remanded. 


Albert  J.  Becker 

V. 

Amelia  Becker. 

1.  Altmokt  pendente  lite — Petition  and  notice. — While  it  is  the 
better  practice  in  case  of  a  decree  tor  alimony  pendente  lite  that  a  separate 
petition  containing  areriiLents  of  the  necessary  and  particular  factd  should 
hi  filed  and  notice  of  the  motion  for  temporary  alimony  be  given  the  oppo- 
site party,  the  statute  does  not  require  such  petition  and  notice,  and  error 
assigned  therefor  can  not  be  sustained. 

2.  Qurstion  within  discretion  of  cocrt. — Ad  interim  alimony  and 
m^ney  for  the  payment  of  solicitor's  fees  and  other  expenses  of  the  court  is 
given,  not  as  a  strict  right  to  the  vrife,  but  it  resU  largely  in  the  sound  dis- 
cretion of  the  court;  and  when  that  discretion  is  exercised  fairly  and  without 
abuse  by  the  trial  court  after  heA-ing  testimony,  it  will  not  ordinarily  be  inter- 
fired  with  on  appeal. 

3.  Wh\t  nkckssart  to  vrovb.— Bjf ore  oMmonj  pendente  lite  can  be 
awarded,  the  alleged  marriage  and  the  ability  of  the  husband  to  pay  such 
<'im  as  may  be  decreed  must  be  admitted  or  proved;  and  the  decree  in  such 
ras'^,  so  far  as  that  question  is  considered,  is  final,  and  is  to  be  treated  as  a 
inal  decree  as  in  any  other  case  in  chancery;  since  there  is  no  evidence  in  the 

record  of  the  ability  of  the  husband  to  pay  the  alimony  awarded  in  this  case 
the  cau^e  must  be  reversed. 

4.  Decrees  for  alimony,  how  enforced. — Decrees  for  alimony  may 
b3  enforced  by  execution,  as  other  decrees,  or  in  any  other  mode  consistent 
with  the  practice  in  chancery.  A  court  may  enforce  decrees  for  the  pay- 
ment of  alimony,  by  sequestration  of  real  or  personal  estate,  by  attachment 
a'^inst  the  person,  by  fine  or  imprisonment  or  both,  this  power  subject, 
however,  to  the  limitation  im})0sed  by  the  constitution. 


16      3471 
im     1808 


Error  to  the  City  Court  of  East  St.  Louis;  the  Hon.  Wm. 
P.  Lacntz,  J  udge,  presiding.     Opinion  tiled  October  10, 1884. 


Mr.  M.  Millard,  for  plaintiff  in  error;  as  to  necessity  of 
notice  and  petition,  cited  Piiterbaui^h's  Ch.  Pr.  518. 

Before  te<nporary  alimony  may  bo  awarded,  the  marriage 
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must  be  admitted  and  proved  and  there  must  be  some  evi- 
dence of  the  ability  to  pay:  2  Bishop  on  Marriage  and  Divorce, 
§  496;  Wright  v.Vright,  3  Tex.  168. 

Mr.  E.  R.  Davis,  for  defendant  in  error;  tliat  the  matter 
of  allowing  temporary  alimony  pendente  lite  is  within  the 
sound  discretion  of  the  court  and  will  not  be  disturbed  unless 
such  discretion  has  been  abused,  cited  Blake  v.  People,  80 
111.  11. 

Casey,  P.  J.  The  defendant  in  error  instituted  suit  against 
the  plain tiif  in  error  for  a  separate  maintenance  in  the  City 
Court  of  East  St.  Louis.  Afterward  the  defendant  in  error, 
having  obtained  permission  from  the  court,  amended  her  bill, 
charging  her  husband  with  extreme  and  repeated  cruelty,  ha- 
bitual intoxication  for  the  period  of  two  years,  and  praying 
for  a  divorce. 

To  the  amended  bill  an  answer  was  filed,  denying  the  alle- 
gations as  to  extreme  and  repeated  cruelty  and  intoxication 
and  replication  to  the  answer. 

'  During  the  pendency  of  the  suit  the  defendant  in  error,  by 
her  counsel,  entered  a  motion  for  ^Xxxaoxi^ pendente  lite.  No 
separate  petition  for  alimony  of  that  character  was  filed,  and 
it  is  claimed  by  counsel  for  plaintiff  in  error  that  no  notice  of 
the  motion  was  given.  The  motion  was  allowed  and  a  decree 
entered,  allowing  the  sum  of  one  hundred  dollars  to  tlie  defend- 
ant in  error  for  the  support  of  herself  and  child  during  the 
pendency  of  the  suit,  and  the  sum  of  twenty-five  dollars,  de- 
creed to  her  as  a  fee  to  her  solicitor.  It  was  further  ordered 
that  if  the  sum  was  not  paid  within  ten  days  an  execution 
should  issue.  That  branch  of  the  case  is  brought  to  this  court 
by  a  writ  of  error  and  the  errors  assigned  are: 

1.  The  court  erred  in  allowing  alimony  without  a  petition 
for  that  purpose  being  filed,  and  notice. 

2.  There  was  no  testimony  showing  complainant  was  en- 
titled to  temporary  alimony  or  that  defendant  was  able  to 
pay  it. 

3.  It  was  error  to  award  an  execution  for  its  collection. 
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The  first  error  assigned  can  not  be  sustained.  The  statute 
authorized  the  court  to  decree  3.\\mony pe?idetite  litem  such 
cases,  and  while  perhaps  it  is  the  better  practice  that  a  sepa- 
rate petition  should  be  tiled,  containing  averments  of  the  nec- 
essary and  particular  facts,  the  statute  does  not  require  it  to  be 
done;  more  espec'ally  is  this  so  where  the  original  bill  shows 
all  the  facts  necessary  or  that  might  be  alleged  in  a  separate 
petition. 

Keither  does  the  statute  require  that  notice  of  the  motion 
for  temporary  alimony  should  be  given  to  the  opposing  party; 
he  is  brought  into  court  by  the  summons  and  must  take  no- 
tice of  motions  entered  upon  the  record. 

In  regard  to  the  second  error  a?8ii»ned,  the  ad  interun  ali- 
mony and  money  for  the  payment  of  solicitors'  fees  and  other 
expenses  of  the  court,  is  given,  not  as  a  strict  right  to  the  wife, 
but  it  is  a  question  resting  largely  in  the  sound  discretion  of 
the  court  When  that  discretion  is  exercised  fairly  and  with- 
out abuse  by  the  trial  court,  after  hearing  testimony,  it  will 
not  ordinarily  be  interfered  with  on  appeal,  but  it  will  be 
w^hen  substantial  rights  have  been  impaired. 

The  alleged  marriage  and  the  faculty  of  the  defendant,  that 
is,  his  ability  to  pay  such  sum  as  may  be  decreed,  must  be 
admitted  or  proved  before  alimony  j>endente  lite  can  be 
awarded.     Bishop  on  Marriage  and  Divorce,  Vol.  2,  Sec.  496. 

Tlie  court,  upon  a  hearing  of  thr\t  question,  must  enter  its  de- 
cree finding  in  favor  of  the  complainant  or  the  defendant,  and 
the  decree  of  the  court,  so  far  as  it  regards  that  question,  is  not 
interlocutory — it  is  final.  The  decree  in  this  case,  then,  is  to 
be  treated  as  a  final  decree  in  any  other  case  in  chancery;  and 
so  regarding  it,  the  question  arises:  is  the  decree  sufficient  in 
the  cause,  or  is  it  supported  by  the  evidence?  The  decree  as 
rendered  shows  that  the  parties  complainant  and  defendant 
appeared  by  their  attorneys  respectively,  and  that  **the  court 
hearing  evidence  and  argument  of  counsel,  finds  that  the  com- 
plainant has  no  means  of  support  or  money  to  maintain  or 
prosecnte  her  suit  against  the  defendant.  It  is  therefore  or- 
dered, adjudged  and  decreed,  that  the  defendant  pay  to  the 
coniplainant,  within  ten  days  from  this  date,  the  sum  of  one 
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hundred  dollars,  and  in  the  same  time  that  the  defendant  pay 
to  the  complainant  the  further  sum  of  twenty-five  dollars  for 
tlie  nse  of  her  solicitor."  The  decree  further  provides,  as  be- 
fore stated,  that  in  case  the  money  is  not  paid  within  the  ten 
davs,  that  an  execution  shall  issue.  No  evidence  whatever 
is  to  be  found  in  the  record,  unless  it  may  be  in  the  finding 
of  the  court,  that  the  complainant  is  poor  and  unable  to  pros- 
ecute her  suit.  As  to  the  faculty  or  ability  of  the  defendant 
to  pay  the  amount  of  alimony  awarded,  there  is  no  testimony 
whatever,  and  it  does  not  appear  from  the  decree  that  the 
court  heard  evidence  on  that  subject.  It  is  a  well  established 
doctrine  that  the  facts  upon  which  a  decree  is  based  must  ap- 
pear somewhere  in  the  record,  either  by  bill  of  exceptions,  by 
a  certificate  of  the  evidence,  or  by  a  recital  in  the  decree  that 
certain  facts  were  found. 

It  must  appear  from  the  record  that  the  court  heard  evi- 
dence and  found  the  alles^ations  in  the  bill  to  be  true.  Davis 
V.  Davis,  30  111.  ISO;  Wilhite  et  al.  v.  Pearce,  47  III.  413. 

If  the  court  below  had  found  in  its  decree  that  the  material 
allegations  in  the  bill,  as  to  this  question,  were  true,  this 
court  in  such  case  would  presume  that  the  court  heard  testi- 
mony that  justified  such  a  decree,  although  the  evidence  was 
not  preserved  in  the  record,  except  by  the  findings  of  the 
court.  Driscoll  et  al.  v.  Tannock  etal.  76  III.  154;  Ward  v. 
Owens  et  al.,  12  III.  283;  Trenchard  v.  Warren,  18- III.  142. 

The  testimony  upon  which  a  decree  is  rendered  must  appear 
in  the  record  in  some  manner,  or  the  facts  may  in  some  cases 
be  admitted  in  the  answer.     Grab  v.  Cushman,  45  III.  119. 

The  amount  of  property  owned  by  thedefeidant  wa^  a  ma- 
terial averment  in  the  bill,  and  material  on  the  hearing  of 
the  question  as  to  alimony  pendente  lite.  One  that  must  he 
supported  by  the  evidence.  Upon  this  question,  as  we  have 
said,  there  is  no  evidence  in  the  record. 

A  decree  will  be  reversed  when  there  is  no  evidence  to  sup- 
port it.     Koeler  v.  Eaton,  52  III.  319. 

In  the  same  case  the  court  sav,  as  there  was  no  evidence 
whatever  upon  which  to  base  the  decree,  we  will  presume  the 
case  was  heard  ex  parte  and  the  decree  was  rendered  under  a 
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misapprehension  of  the  facts.     There  was  no  error  in  ordering 
an  execution  for  the  purpose  of  collecting  the  alimony. 

Decrees  for  alimony  may  be  enforced  by  execution  as  other 
decrees  in  chancery,  or  in  any  other  modes  consistent  with  the 
practice  iu  the  courts  of  chancery  no  doubt;  the  court  may 
enforce  decrees  for  the  payment  of  alimony,  by  sequestration  of 
real  or  personal  estate,  by  attachment  against  the  person,  by 
fine  or  imprisonment,  or  both,  in  the  discretion  of  the  court. 
Blake  v.  The  People,  80  111.  11. 

While  this  extraordinary  power  is  conceded  to  rest  in  the 
courts,  it  is  subject  to  this  limitation,  imposed  by  the  consti- 
tution, that  a  party  may  not  be  imprisoned,  except  in  cases 
wliere  it  shall  appear  he  has  the  pecuniary  ability  to  enable 
him  to  comply  with  the  decree  and  his  disobedience  is  willful. 

For  the  reason  that  the  decree  in  this  cause  is  not  sustained 
b\'  the  evidence,  the  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded. 

Keversed  and  remanded. 


Hannah  Douglas 

V. 

William  Hartzell. 


1.      FORCTBLB     DETAINER — EVIDENCE     OF    MENTAL     INCAPACITY. — An 

action  of  forcible  detainer  was  brought  by  plaintiff,  who  claimed  possession 
by  right  of  a  qaitclaim  deed,  made  in  1876,  by  defendant's  mother,  who  by 
agreement  was  to  remain  on  the  premises  during  her  lifetime.  In  1880  the 
mother  died,  leaving  defendant  in  possession.  Upon  the  trial,  defendant 
offered  to  prove  by  several  witnesses,  that  her  mother,  at  the  time  of  the  ex- 
ecution of  the  deed,  for  a  long  time  prior  thereto,  and  until  her  death,  was 
non  compos  mentis,  to  which  evidence  the  court  sustained  an  objection. 
Held,  that  this  was  error.  If  the  grantor  was  incapable  of  understanding 
the  transaction,  it  was  not  her  deed,  and  this  fact  may  as  well  be  shown  in 
a  court  of  law  as  equity. 

2.  Law  and  equity  jurisdiction. — In  all  cases  arising  out  of  fraud, 
equity  has  concurrent  jurisdiction  with  courts  of  law.  But  parties  will  be 
referied  to  that  forum  where  justice  can  be  most  effectually  administered, 
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and  the  rifspht  most  satisfactorily  established.  As  a  fi^eneral  rule,  it  is  better 
in  all  cases  of  a  doubtful  character,  presenting  a  conflict  of  evidence,  that 
the  parties  should  be  remitted  to  whatever  ramedy  they  have  at  law,  al- 
though equity  might  entertain  jurisdiction. 

Appeal  from  the  Circuit  Court  of  Kandolph  county;  tlie 
Hon.  Amos  Watis,  Judge,  presiding.     Opinion  filed  October 

10,  1884. 

Mr.  A.  G.  Gordon  and  Mr.  Alexander  Hood,  for  appel- 
lant; that  the  title  to  property  is  not  involved  in  this  kind  of 
an  action,  but  possession  must  be  shown,  cited  Johnson  v. 
Biker,  38  III.  OS;  McCartney  v.  McMullen,  38  111.  237; 
Thompson  v.  Si>rnberiyer,  59  111.  326. 

Tlie  defense  of  fraud  and  that  the  party  was  non  compos 
vientis  can  be  set  up:  Roarers  v.  Brent,  5  Gilman.  573;  Wing  v. 
Sherrer,  77  111.  200;  Caldwell  v.  King,  4  Cowen,  207. 

Courts  of  law  as  well  as  equity  afford*  protection  to  those 
who  are  of  unsound  mind:  1  Parsons  on  Contracts  (5th  Ed.), 
387;  Allen  v.  Ilart,  72  111.  104;  Clement  v.  Boone,  5  Brad- 
well,  109. 

Mr.  J.  B.  Simpson  and  Mr.  James  J.  Morrison,  for  appellee^ 

Casey,  P.  J.  This  was  an  action  of  forcible  detainer  heard 
in  the  Circuit  Court  of  Randolph  county  on  an  appeal  from  a 
justice  of  the  peace.  The  case  is  brought  to  this  court  b\'ap- 
j)eal.  On  the  trial  of  the  cause  in  the  circuit  court  the  plaint- 
iff (appellee  here)  to  establish  his  cause  of  action,  introduced 
in  evidence  a  quitclaim  deed  made  by  Mary  Douglas  in  June, 
1876,  conveying  to  appellee  the  property  in  question.  The 
deed  was  duly  acknowledged  and  recorded.  The  plaintiff 
further  testified  as  follows:  *'  I  am  the  owner  of  the  property 
and  entitled  to  the  possession  of  it.  At  the  date  of  the  deed 
I  held  Mary  Douglas'  note  for  $775,  and  a  deed  of  trust  ou 
the  property.     The  note  was  dated  July  18,  1862. 

"  In  the  fall  of  1875,  I  told  her  the  Statute  of  Limitations 
would  soon  run  against  the  note  and  deed  of  trust,  and  unless 
8 lie  made  me  a  deed  I  would  foreclose. 
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''  I  told  her  the  principal  and  interest  amounted  to  twice  as 
mnch  as  the  property  was  worth,  bnt  that  if  she  would  make 
me  a  deed,  I  would  obligate  myself  to  let  her  remain  on  the 
property  as  long  as  she  lived  free  of  rent. 

"  The  deed  was  made  in  June,  1876,  and  delivered  to  my 
agent. 

"  In  the  fall  of  1876  Mary  Douglas  told  me  she  had  made 
the  deed  and  gave  it  to  Chestnut  wood,  my  agent,  and  I  told 
her  a<^ain  that  she  could  live  there  as  lonor  as  she  lived  an<l 
would  make  it  in  writing  if  she  wanted  it,  but  she  said  she 
would  take  my  word  for  it.  Mary  Douglas  died  in  1880, 
leaving  Hannah  Douglas,  appellant,  (her  daughter)  in  posses- 
,  pion  of  the  premises.  I  never  rented  to  Hannah  Douglas." 
On  cross-examination  he  stated  the  amount  due  on  the  note 
of  principal  and  interest  at  the  time  the  deed  was  made  was 
$1,800.     Demand  for  possession  was  shown. 

Upon  the  trial  the  defendant  offered  to  prove  by  several 
witnesses  that  **  Mary  Douglas  at  the  time  of  the  execution  of 
the  deed  and  for  a  long  time  prior  thereto  and  from  that  time 
until  her  death  was  old,  an  imbecile,  and  incompetent  to  trans- 
act any  business  on  account  of  mental  incapacity,  or  to  know 
or  understand  what  she  was  doing  when  she  executed  tlie  deed 
offered  in  evidence." 

To  which  evidence  the  plaintiff  objected  and  the  court  sus- 
tained the  objection.  Exceptions  were  taken  by  the  defend- 
ant to  the  ruling  of  the  court.  And  the  second  error  assiijned 
in  this  court  is,  the  court  erred  in  not  allowinsf  the  defend- 
ant  to  show  that  Mary  Douirlas,  at  the  time  of  the  execu- 
tion of  the  deed  to  William  Hartzell,  was  non  compos  wentis. 
Wc  think  the  error  is  well  assigned,  and  that  the  court  erred 
in  refusing  to  allow  the  defendant  to  show  that  Mary  Douglas, 
because  of  mental  infirmities,  was  incapable  of  transacting 
that  character  of  business  when  the  deed  was  made.  This  is 
not  an  action  to  try  tiie  title  to  the  premises,  but  simply  to  as- 
certain who  IS  entitled  to  the  possession  of  the  premises. 

The  plaintifT  claimed  possession  because  of  the  deed,  and 
tinder  the  statutes  of  forcible  entry  and  detainer,  as  amended 
in  iSSIj    he   is   enabled    to    bring    this    action.     If  it  was 
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an  action  of  ejectment,  the  defendant  would  be  allowed 
to  show  that  the  deed  was  a  forgery.  In  Wing  et  al.  v. 
Sherrer,  77  111.  200,  it  is  in  substance  said  that  in  all  cases 
arising  out  of  fraud,  equity  has  concurrent  jurisdiction  with 
courts  of  law.  But  parties  will  be  referred  to  that  forum  where 
justice  can  be  most  effectually  administered  and  the  right 
most  satisfactorily  established.  As  a  general  rule  it  is  better 
in  all  cases  of  a  doubtful  character  presenting  a  conflict  of 
evidence,  the  parties  should  be  remitted  to  whatever  remedy 
they  have  at  law,  although  equity  might  entertain  jurisdic- 
tion. 

The  general  rule  is  that  sanity  is  to  be  presumed  until  the 
contrary  be  proved.  A  deed  made  by  a  person  non  c07nj)os, 
vieaiis  is  not  void,  but  voidable  onlv. 

When  an  act  is  souglit  to  be  avoided  on  the  ground  of 
mental  imbecility,  the  proof  of  that  fact  devolves  upon  the 
person  who  makes  the  allegation. 

If,  however,  a  general  mental  derangement  be  once  estab- 
lished or  conceded,  the  presumption  is  shifted  to  the  other 
side,  and  sanity  is  to  be  shown.  2  Kent's  Com.,  451;  Jackson 
V.  Vanduson,  443;  Jackson  v.  King,  4  Co  wen,  216. 

If  the  grantor  in  the  deed  to  appellee  was  insane  or  an  im- 
becile at  the  time  of  the  execution  of  tlie  deed  and  was  in- 
capable of  understanding  the  transaction,  then  it  was  not  her 
deed.  This  fact  mav  as  well  be  shown  in  a  court  of  law  as 
equity.  Appellee  relies  upon  his  deed  for  a  recovery  in  this 
case.  The  defense  is  that  Mary  Douglas  at  the  time  of  the 
execution  of  the  deed  was  non  compos  mentis.  We  think 
that  the  testimony  was  competent  and  that  the  court  erred  in 
refusing  to  allow  it  to  go  to  the  jury. 

For  this  reason  the  judgment  of  the  circuit  court  is  reversed 

and  the  cause  remanded. 

Reversed  and  remanded. 
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Francis  M.  Cowling  IT^I 

V. 

Benjamin  F.  Estes. 

1.  Fraudulent  conveyance. — The  court  is  of  opinion  that  the  cir- 
ramstances  in  this  case  clearly  show  that  the  conveyance  by  the  debtor  was 
made  with  the  intent  and  design  to  defraud  his  creditors,  and  that  the  pur- 
chaser had  notice  of  such  fraud. 

2.  Purchaser  WITH  NOTICE. — When  a  debtor  ha«  conveyed  to  a  pur- 
chaser for  value,  with  the  intent  and  design  to  defraud  his  creditors,  it  is  not 
necessary  that  the  purchaser  should  have  purchased  with  the  intention  of 
aiding  the  vendor  in  his  fraidulent  design,  in  order  to  enable  the  creditor 
or  the  vendor  to  have  th  ^  conveyance  set  aside  as  fraudulent  If  the  pur- 
ch^iser  accepts  the  conveyance  with  notice  of  th^j  fraudulent  intent  on  the 
part  of  the  grantor,  the  property  so  purchased  may  be  subjected  to  the  pay- 
ment of  the  debts  of  the  fraudulent  vendor. 

8.  Notice,  how  established. — Notice  to  the  purchaser  may  be  estab- 
lished by  proving  direct  and  positive  knowledge  on  his  part,  or  the  notice 
may  be  inferred  from  the  existence  of  certain  facts  and  circumstances,  that 
would  place  a  man  of  ordinary  prud3nce  on  inquiry  with  reference  to  the 
conduct  of  the  vendor. 

4.  Sale  hindering  and  delaytno  creditors. — A  sale  of  a  debtor's 
property  upon  a  long  and  unusual  credit  has  a  tendency  to  hinder  and  delay 
creditors  by  interposing  a  legal  title  between  them  and  the  debtor  and  con- 
sequently is  a  badge  of  fraud. 

6.  Fraud,  how  proved. — While  it  is  true  that  fraud  can  not  b3  in- 
ferred, yet  like  all  other  facts  it  niciy  be  proved  by  circumstances.  Circum- 
stances wh^n  proved  which  convince  the  mind  that  the  fraud  charged  has 
been  perpetrated,  is  all  that  is  necessary. 

Appeal  from  the  Circuit  Court  of  Wabash  county;  the  Hon. 
C.  S.  CoNGOR,  Judge,  presiding.  Opinion  filed  October  10, 
18S4. 

Mr.  S.  Z.  Landes,  Messrs.  Barr  &  Lemma  and  Messrs. 
Patton  &  Watson,  for  appellant;  cited  Bump  on  Fraudulent 
Conveyances,  79,  80,  81,  86,  89,  90,  94,  96. 

As  to  notice  to  a  purchaser  of  a  fraudulent  vendor:  Baker 
V.  Bliss,  39  N.  T.  70;  Johnson  v.  Harvey,  2  Penn.  82;  Ring- 
gold V.  Waggoner,  14  Ark.  69;  Knox  v.  Hunt,  18  Mo.  174; 
Bump  on  Fraudulent  Conveyances,  478;  Boies  v.  Henney,  32 
III.  140;  Steere  v.  Hoagland,  50  111.  377;  Zuver  v.  Lyons,  50 
111.  377;  Jones  v.  Hetherington,  45  la.  681. 
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As  to  proof  of  fraud:  Bullock  v.  Narrott,  49  111.  62;  Strauss 
V.  Kranert,  56  111.  254;  Nesbitt  v.  Digby,  13  III.  387;  Bryant 
V.  Simoneau,  61  111.  327. 

Messrs.  Bell  &  Green,  for  appellee;  that  the  fact  that  Mor- 
row was  heavily  indebted  at  the  time  of  the  sale  to  appellee, 
is  no  evidence  of  fraud,  for  if  his  creditors  had  no  liens  on  the 
stock  of  merchandise,  Morrow  had  the  right  to  sell  to  whom 
lie  pleased,  cited  Nelson  v.  Smith,  28  111.  495;  Hessing  v.  Me- 
Closkey,  37  111.  341,  Miller  v.  Kirby,  74  111.  242;  Holbrook 
v.  National  Bk.,  10  Bradwell,  140. 

Both  vendor  and  vendee  must  be  shown  to  have  intended 
to  commit  the  fraud  before  the  deed  can  be  avoided:  Ewing 
V.  Runkle,  20  111.  448;  Myers  v.  Kinzie,  26  111.  36;  Gridley  v. 
Bin-ham,  51  111.  153;  Hatch  v.  Jordan,  74  111.  414. 

Casey,  P.  J.  This  was  an  action  of  trespass,  brought  by 
appellee  against  appellant  in  the  Circuit  Court  of  Wabash 
county.  The  defendant  filed  four  pleas:  First,  the  general 
issue;  second,  that  the  defendant  was  the  sheriff  of  Wabash 
county,  and  that  he  took  the  goods  and  merchandise  described 
in  the  declaration  by  virtue  of  certain  writs  of  attachment 
issued  by  the  clerk  of  the  Circuit  Court  of  Wabash  county,  at 
the  instance  of  various  parties,  creditors  of  W.  Morrow  &  Co., 
and  that  the  goods  and  merchandise  were  not  the  property  of 
the   plaintiff. 

The  third  plea  shows  a  license  upon  the  part  of  plaintiff  to 
take  the  goods,  etc. 

The  fourth  plea  is  the  same  as  the  second  except  that  there 
is  an  additional  averment,  that  the  goods  and  merchandise 
attached  were,  on  the  2d  day  of  Janunrv,  A.  D.  1884,  fraudu- 
lently transferred  to  the  plaintiff  by  Wm.  Morrow  &  Co.  for 
the  purpose  of  hindering  and  delaying  their  creditors;  that 
the  plaintiff  participated  in  the  fraud.  Issue  was  found  on 
these  pleas.  The  cause  was  by  agreement  submitted  to  the 
court,  a  jury  being  waived.  The  court  found  for  the  plaintiff, 
and  entered  a  judgment  for  the  plaintiff  and  against  the  de- 
fendant for  the  sum  of  $1,550  and  costs.     A  motion  for  a  new 
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trial  was  entered  by  the  defendant  and  refused  by  the  court. 
Exceptions  were  taken  to  the  rulin2:  of  tlie  court  and  the  case 
is  brought  to  this  court  by  appeal.  The  only  question  for 
consideration  is,  was  the  transaction  between  Morrow  and  ap- 
pellee fraudulent? 

The  principal   and   material  facts  are,  that   in  July,  1883, 
Wilson   Morrow  removed  from  Gallatin,  Illinois,  to  Mt.  Cjir- 
mel  in  said   State  with  a  stock  of  dry  goods  and  began  busi- 
ness in   Mt.  Carniel.     On  the  8th   day  of  September,    1883, 
Morrow  formed  a  partnership  with  Geo.  W.  Hicks  in  the  mer- 
cantile business.     At   that  time   the  tjoods  held    by  Morrow 
were  invoiced  in  the  sum  of  $2,300.     Most  of  the  goods  were 
in  a  damaged   condition,  upon  which    Morrow  owed   $1,500 
or  $2,000.     Ilicks  agreed    to  put  $S0O  cash    in  the  business. 
Morrow  then  stated    that  lie  was  indebted  for  the  goods,  but 
did  not  oweanv  borrowed  monev.     This  firm  was  in  existence 
sixty  days,  when  Morrow,  for  some  reason  which  does  not  ap- 
pear on  the  record,  became  dissatisfied  and  induced  Hicks   to 
retire  from  the  business.     In  the  meantime  the  stock  of  goods 
had  been  larsrelv  increased  and  was  at  the  time  of  the  disso-lu- 
tion  of  the  partnership  valued  at  $9,500,  upon  which  the  firm 
was  indebted   in  the  sum  of  $5,700,  none  of  which  indebted- 
ness was   then  due.     When  the   partnership  with  Hicks  was 
dissolved  Morrow  paid   Hicks  $150,  and  agreed  to  give   hinr 
two  promissory  notes,  one  for  the  sum  of  $300  and  the  other  for 
the  sum  of  $350,  due  respectively  in  six  and  twelve  months, 
with  his  brother  and  mother  as  sureties.     Neither  of    these 
notes  have  ever  been  given  so  far  as  the  record  shows.     On  the 
2d  of  January,  1884,  Morrow  claims  to  have  sold  and   trans- 
ferred the  entire  stock  of  goods  and  merchandise  in  question 
to  appellee. 

After  a  careful  consideration  of  the  testimony  we  do  not  en- 
tertain a  doubt  but  what  Morrow  intended  to  cheat,  hinder 
and  delay  his  creditors.  His  stock  of  goods  when  he  removed 
to  Mt.  Carmel,  as  we  have  said,  was  very  inferior  and  in  a 
damaged  condition.  He  formed  the  partnership  with  Hicks 
and  continued  it  in  existence  until  he  was  enabled  thereby  to 

get  a  larfi:e  stock  of  goods.     His  causes  of  disagreement  with 
Vol.  XV.  ir 
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Ilicka  were  imaginary  and  part  of  a  pFeconcerted  plan.  The 
firm  was  then  doing  a  good  business.  It  was  paying  its  in- 
debtedness before  maturity. 

Immediately  upon  the  dissolution  of  the  partnership,  Mor- 
row ceased  to  pay  anything  on  his  indebtedness. 

Before  then  the  firm  had  been  discounting  its  bills.  He 
continued  in  business  until  his  creditors  became  anxious  in 
regard  to  their  claims.  They  were  pressing  him.  lie  then 
wrote  to  his  kinsman  by  marriage,  appellee,  to  come  to  see 
him,  saying:  "Come  up  here  at  once,  I  have  something  lean 
put  you  on  there  is  money  in."  The  immediate  sale  to  his 
kinsman  by  marriage,  on  long  time,  without  interest  and 
without  security,  without  a  dollar  being  paid  in  cash,  when  be 
knew  his  creditors  were  entitled  to  their  money  in  good  faith, 
and  when  he  knew  he  could  not  make  a  dollar  on  execution 
against  appellee;  the  immediate  transfer  to  his  wife  of  the 
four  notes  of  appellee  fir^jt  becoming  due,  amounting  to  the 
sum  of  $2,444.65,  to  pay  her,  as  he  claimed,  for  money  bor- 
rowed some  years  before  that,  when  helmd  stated  to  Hicks  he 
did  not  owe  anythinsr  for  borrowed  money,  and  the  transfer  of 
the  two  notes  of  appellee,  maturing  next  after  those  he  had  giv- 
en his  wife,  amounting  to  $1,000,  to  his  brother,  to  secure  him 
as  surety  on  his,  (Morrow's)  notes  to  Hicks,  when  the  notes 
were  never  delivered  to  Hicks;  the  sale  without  invoice  or 
inventory,  under  the  circumstances,  to  appellee,  without  a  dol- 
lar in  cash  as  aforesaid,  and  without  the  consent  of  his  credit- 
ors, when  they  were  pressing  him  for  their  money,  for  a  leas 
sum  than  the  goods  were  worth,  as  shown  by  himself,  by  ap- 
pellee,  and  by  Hicks;  his  refusal  to  comply  with  the  reason- 
able demand  of  his  creditors  to  allow  them  to  see  his  books 
until  "they  wore  fixed,"  and  his  refusal  to  give  his  creditors 
any  satisfaction  or  plausible  excuse  therefor,  his  immediate 
departure  after  the  transfer,  to  Texas,  as  appellee  supposed; 
the  fact  that  Shannon  offered  to  take  the  goods  and  pay  tlie 
debts,  the  refusal  upon  the  part  of  Morrow,  the  fact  that  Morrow 
refused  to  transfer  to  his  creditors  any  of  the  notes  received  from 
appellee;  that  he  offered  his  creditors  twenty-five  cents  on  the 
dollar  when  it  was  in  his  power  to  have  paid  the  entire  sum 
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dae.  As  we  have  said,  all  these  facts  and  circumstances  leave 
110  doubt  in  our  minds  that  there  was  clearly  a  premeditated 
attempt  on  the  part  of  Morrow  to  cheat  his  creditors.  It  was 
a  *•  bald  fraud."  There  seems  to  be  no  doubt  but  that  he  had 
that  object  in  view  when  he  induced  Hicks  to  retire  from  the 
business.  He  had  used  Hicks  for  the  purpose  of  replenishing 
his  stock  of  goods;  then  he  sought  his  kinsman  to  aid  him  in 
perpetrating  the  fraud  upon  his  creditors. 

The  onlv  question  about  which  there  can  be  any  difficulty 
or  uncertainty,  is,  did  appellee  so  far  participate  in  the  fraud 
perpetrated  by  Morrow,  as  to  prevent  him  from  being  an  in- 
nocent purchaser  for  a  valuable  consideration,  or  were  the  facts 
and  surrounding  circumstances  such  as  to  put  an  ordinarily 
prudent  business  man  on  his  guard,  and  cause  him  to  make 
an  inquiry  as  to  ihe  honesty  of  the  transaction  on  the  part  of 
Morrow.  In  regard  to  this  point  we  have  carefully  examined 
tlie  testimony,  and  are  forced  to  the  conclusion  that  appellee 
knew  of  the  fraudulent  intent  of  M'>rrow  and  that  in  fact  he 
was  knowingly  aiding  Morrow  in  defrauding  his  creditors. 

The  manner  in  which  his  invitation  to  Mt.  Carmel  came:  "  I 
have  something  I  can  put  yon  on  there  is  money  in,"  was  to  say 
the  least,  unusual;  subsequent  events  showed  there  was  money 
in  it  if  the  fraud  was  not  discovered.  If  the  transaction  was 
fair  and  honest  there  was  no  reason  why  Morrow  should  not 
liave  stated  what  it  was  there  "  was  money  in." 

The  fact  that  he  knew  Morrow  was  largely  indebted  for  the 
merchandise,  would  lead  an  ordinarily  prudent  man  to  inquire 
as  to  the  amount,  at  least,  of  the  indebtedness.  It  is  true  that 
appellee  denies  that  he  knew  Morrow  was  indebted  for 
the  goods,  but  it  is  proven  by  two  witnesses,  who  have  no 
financial  interest  in  the  result  of  the  suit;  besides  four  of  the 
neighbors  of  appellee  testify  that  they  would  not  believe  him 
under  oath. 

The  fact  that  appellee  examined  the  books  of  Mor- 
row, that  ho  is  a  "  shrewd  business  man,  "  and  was  get- 
ting goods,  valued  at  $7,000  or  $8,000,  for  a  much  smaller 
sum  on  long  time,  reaching  two  years,  that  he  was  giv- 
ing his  notes  therefor  without  interest  and  without  security, 
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that  appellee  boarded  with  and  stayed  at  tlie  house  of  Morrow, 
that  they  frequently  had  secret  and  lont^  conferences  and  con- 
fidential interviews,  as  we  have  said,  force  ns  to  believe, 
not  alone  that  appellee  had  sufficient  information  to  put 
him  on  his  gnard,  that  he  knew  such  facts  as  would  excite 
the  suspicions  of  an  honest  man,  but,  in  fact  he  knew  that 
Morrow  was  intending  to  swindle  and  defraud  his  creditors, 
if  he  could. 

Appellee  gave  his  note  to  Morrow  for  $6,400;  the  judgment 
in  this  case  was  for  $4,550 — more  than  eighteen  hundred  dol- 
lars less  than  the  amount  of  his  note.  Tlie  goods  seem  to 
have  been  worth  more  than  the  amount  paid  by  appellee. 
If  appellee  ever  honestly  expected  to  pay  his  note,  it  is  very 
extraordinary  that  lie  did  not  accept  or  agree  to  the  motion 
for  a  new  trial  bj'  appellant. 

From  the  relation,  connection  and  circumstances  surround- 
ing the  parties,  as  shown  by  the  record,  it  is  unreasonable  to 
suppose  that  appellee  was  ignorant  as  to  the  evident  intention 
of  Morrow.     The  law  in  such  cases  is  well  established. 

If  the  facts  and  circumstances  were  such  as  to  place  a  man 
of  ordinary  prudence  and  business  capacity  upon  inquiry  with 
reference  to  the  honesty  of  the  transaction,  he  will  not  be  justi- 
fied in  closing  his  eyes  and  refusing:  to  investigate.  If  lie 
pursues  that  course,  he  is  not  a  purchaser  in  good  faith,  and 
is  affected  with  any  fraud  upon  prior  creditors  affected  by  the 
sale. 

When  a  debtor  has  conveyed  to  a  purchaser  for  value,  with 
the  intent  and  design  to  defraud  his  creditors,  it  is  not  neces- 
sary that  the  purchaser  should  have  purchased  with  the  inten- 
tion of  aiding  the  vendor  in  his  fraudulent  dcsio:n  in  order  to 
enable  the  creditor  of  the  vendor  to  have  the  conveyance  set 
aside  as  fraudulent. 

If  the  purchaser  accepts  the  conveyance  with  notice  of  the 
fraudulent  intent  on  the  part  of  the  grantor,  the  property  bo 
purchased  may  be  subjected  to  the  payment  of  the  debts  of 
the  fraudulent  vendor.  *•  Notice  to  the  purchaser  may  be 
established  by  proving  direct  and  positive  knowledge  on  hid 
part)  or  the  notice  may  be  inferred  from  the  existence  of  cer« 
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tain  facte  and  circn instances  that  would  place  a  man  of  ordi- 
nary prudence  on  inquiry  with  reference  to  the  conduct  of  his 
vendor." 

The  conduct  of  appellee  in  making  the  purchase,  even  if  it 
was  made  without  an  inquiry  as  to  the  condition  or  intent  of 
the  vendor,  did  "hinder  and  delay  the  creditors  of  his  vendor," 
and  the  sale  can  not  be  maintained. 

Creditors  are  entitled  to  sell  the  property  of  the  debtor,  and 
any  expedient  adopted  by  the  debtor  with  the  clear  intent  to 
prevent  that,  is  fraudulcTit. 

It  is  a  hindrance  and  delay  within  the  meaning  of  the 
statute. 

A  sale  of  his  property  upon  a  lonor  and  unusual  credit  has 
a  tendency  to  hinder  and  delay  creditors  bj  interposing  a 
legal  title  between  them  and  the  debtor's  estate,  and  conse- 
quently is  a  badsre  of  fraud;  but  if  the  debtor  is  insolvent  and 
his  intent  is  to  coerce  his  creditors  to  accept  notes  drawn  for 
a  long  time,  or  keep  them  at  bay  until  the  time  of  credit  ex- 
pires, the  purpose  is  fraudulent.  This  is  especially  true  when 
the  sal©  is  not  in  continuance  with  the  debtor's  business,  with 
an  honest  effort  to  retrieve  his  fortunes,  but  is  made  as  an 
abandonment  of  his  business.     Bump  on  Frauds,  89,  90. 

It  is  true  that  fraud  can  not  be  inferred.  It  can  not  be  pre- 
sumed. It  must  be  proved.  But  like  all  other  facts  it  may 
\>e  proved  by  circumstances.  It  very  seldom  can  be  proved 
by  direct  and  positive  testimony.  Circumstances,  when  prov- 
en, which  convince  the  mind  that  the  fraud  charged  has  been 
perpetrated,  is  all  that  is  necessary. 

Circumstances  which  merely  raise  a  suspicion  are  not  suf- 
ficient, but  when  they  are  so  strong  as  to  produce  conviction 
of  the  truth  of  the  charge,  although  there  may  remain  some 
doubt,  then  it  is  proved. 

Tliis  is  the  extent  of  the  rule  that  fraud  must  be  proved. 
Bullock  V.  Narrott,  49  111.  62;  Bryant  et  al.  v.  Simoneau  et  al., 
51  111.  324. 

Plans  and  conspiracies  to  cheat  and  defraud  are  concocted 
in  secret,  in  secret  interviews.  No  one  concerned  while  the 
existing  relations  are  friendlj^  will  proclaim  them  from  the 
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Iionee  top,  and  ^reat  iudastry,  patience  and  sagacity  is  re- 
quired to  expose  them. 

Fraud  loves  deceit  and  strategein,  and  its  inextricable  wind- 
ings often  can  only  be  discovered,  traced  and  exposed  by  cir- 
en  instances.  Steere  v.  Iloagland,  50  111.  377;  Strauss  et  al.  v. 
Kraner,  56  111.  254. 

The  facts  show  in  this  case  that  the  least  inquiry  by  appel- 
lee of  Morrow,  or  his  clerks,  or  an  inspection  of  the  ledger, 
would  have  disclosed  the  whole  facts  of  this  frandnlent  trans- 
action. And  the  evidence  further  shows  that  appellee  did  ex- 
amine the  ledger  so  that  he  can  not  be  regarded  as  an  innocent 
purchaser.  Baker  v.  Bliss,  39  N.  Y.  70;  Ringgold  v.  Waggoner, 
14  Ark.  69;  Knox  v.  Hunt  et  al.,  18  Mo.  174;  Sugden  on  Ven- 
dors, Ch.  17,  Sec.  2;  4  Kent^s  Com.  179;  Hanley  v.  Cramer, 
4  Cowen,  718;  Cutter  v.  Hart,  1  A.  K.  Marshall,  41;  Wil- 
liamson  v.  Buren,  15  N.  Y.  362;  Gray  v.  St  John,  35  II!. 
227. 

For  the  reasons  given  the  judgment  of  the  circuit  court  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


John  H.  Yager  et  al. 

V. 

John  Mebsingeb. 


Chattel  mortgage  on  stock  of  goods. — A  chattel  mortage  on  a 
stock  of  goods,  which  authorizes  the  mortgagor  to  retain  possession  and 
carry  on  his  business  by  buying  and  selling  goods,  is  void  as  to  creditors 
and  purchasers  of  the  mortgagor  or  his  assignee. 

Appeal  from  the  Circuit  Court  of  Madison  conntj;  the 
Hon.  Amos  Watts,  Judge,  presiding.  Opinion  filed  October 
10,  1884. 

Mr.  A.  Neustadt  and  Mr.  J.  H.  Yager,  for  appellants; 
that  the  chattel  mortgage  was  fraudulent  and  void  as  to  cred- 
itors, cited  Davis  v.  liansom,  18  III.  396;  Read  v.  Wilson,  22 
111.  377. 
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Tlie  a88i<^nee  in  a  deed  of  assignment  lor  the  benefit  of  cred- 
itors is  a  purchaser  for  a  valuable  consideration:  First  Nat. 
Bk.  V.  Hngl>e6,  10  Mo.  7;  Gates  v.  Lebeaume,  19  Mo.  19; 
Evans  v.  Greenbow,  15  Gratt.  153;  Exchans^  Bk.  v.  Knojc, 
19  Gratt.  739;  Harrison  v.  Farmers'  Bk.  9  W.  Va,  224;  Hol- 
lester  v.  Loud,  2  Mich.  309;  Thomas  v.  Clark,  65  Me.  296. 

Messrs.  Kboite  &  Hadley,  for  appellees;  that  a  mortgagee 
of  chattels  need  not  take  possession  of  the  property  described 
in  the  mortgage,  until  defanit  is  made  in  the  payment  of  the 
n«»te  last  maturing,  cited  Barbour  v.  White,  37  111.  165; 
Cleaves  v.  Herbert,  61  III.  126;  Arnold  v.  Stock,  81  111.  407; 
Summer  v.  McKee,  89  III.  127. 

An  assignee  is  a  mere  volunteer  and  takes  only  the  title 
lield  by  the  debtor.  A  mortgage,  though  fraudulent  as  to. 
creditors  and  subsequent  purchasers  for  value,  is  good  between 
the  i>arties.  The  grantor  can  not  resist  its  enl'orcement  on' 
account  of  its  fraudulent  character,  nor  can  he  transfer  to  an- 
other the  power  to  do  tliat  which  he  can  not  do  himsell:  R. 
S.  1883,  Ch.  10  a,  §  11;  Willis  v.  Henderson,  4  Scam.  13; 
Talcott  V.  Dudley,  4  Scam.  427;  Strong  v.  Clawscn,  5  Gilm. 
346;  Stow  v.  Yarwood,  20  III  497;  O'Hara  v.  Jones,  46  III. 
288;  Brownell  v.  Curtis,  10  Paige,  210;  Storm  v.  Davenport, 
1  Sandf.  Ch.  135;  Leacli  v.  Kelsey,  7  Barb.  466;  Haggerty  vj 
Palmer,  6  Johns.  Ch.  437;  VanHusen  v.  Radcliff,  17  N.  Y. 
582;  Van  Kuerin  v.  McLaughlin,  6  C.  E.Green,  163;  Pi.is- 
burg  V.  Kingon,  31  N.  J.  Eq.  R.  619;  Vandyke  v.  Christ,  7 
Watts  &  Serg.  373;  Flower  v.  Cornish,  25  Minn.  473;  Mann 
V.  Flower,  25  Minn.  500:  Estabrook  v.  Messersmith,  18  Wis. 
545;  Hawks  v.  Pretzleff,  51  Wis.  160;  Stewart  v.  Piatt,  11 
Otto  (U.  S.),  731;  Ilauselt  v.  Harrison,  15  Otto  (U.  S.),  401; 
Jones  on  Chattel  Mortgages,  §  363. 

Casey,  P.  J.  This  was  an  action  of  trover  begun  in  the 
Circuit  Court  of  Madison  county  by  appellee  against  appel- 
lants. 

Upon  atrial  in  that  court  a  judgment  was  rendered  in  favor 
of  the  plaintiff  for  the  sum  of  $3,557. 
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On  the  trial  of  the  cause  it  appeared  that  one  Charles  K. 
Pabst,  a  mercliant  doing  business  in  Ct»ilinsville  in  said 
county,  on  the  16th  day  of  November,  1883,  made,  acknowl- 
.edged  and  delivered  to  appellee  a  chattel  murtgage  on  liis 
stock  of  dry  goods,  then  in  store,  and  all  those  which  may  be 
exchanged  in  all  and  singular,  and  those  which  are  replaced  in 
their  stead,  in  the  ordinary  pursuance  of  said  merchandising 
business  of  like  and  singular  nature  and  value,  provided  thai 
the  said  stock  of  merchandise  shall  not  be  permitted  to  be 
reduced  in  value  less  than  $5,000,  marketable  value,  unless 
the  nioney  realized  by  such  sales  shall  be  applied  toward  the 
payment  of  said  notes  hereinafter  described. 

The  mortgage  was  given  to  appellee  to  secure  him  froui  lois 
as  the  security  of  the  said  Pabst  on  two  promissory  notes 
one  payable  to  Horeph  Johnson,  dated  January  23,  1882,  two 
years  after  date,  for  the  sum  of  $2,600,  and  one  payable  to 
Isaac  Cook,  dated  January  23,  1882,  due  two  years  after  date, 
for  the  sum  of  $700,  with  8  percent,  interest  until  paid.  The 
mortgage  contained  the  usual  agreement  in  case  of  default  and 
also  this  provision :  ^^  But  in  case  the  said  goods  shall  be  taken 
out  of  his  possession  by  any  other  person  or  persons,  by  legal 
process  or  otherwise,  or  if  he  shall  sell  or  otherwise  part  with 
the  same,  except  in  the  way  of  merchandising  and  replacing 
the  same  in  like  nature  and  value  *  *  the  mort- 
gagee shall  be  entitled  to  the  immediate  possession  of  the 
same."  The  mortgage  was  recorded  on  the  17th  of  Novem- 
ber, 1873. 

On  the  28th  of  December,  1883,  the  mortgagor,  Pabst, 
made  an  as^^ignment  andoi  the  statute  for  the  benefit  of  credit- 
ors, of  the  goods  menciM.  ed  in  the  mortgage,  to  appellant,  Ya- 
ger, who  on  the  same  day  took  open  and  actual  possession  of 
the  same. 

The  mortgagee  paid  the  two  notes  upon  which  lie  was  se- 
curity as  they  became  due.  On  the  31st  day  of  Januarj', 
Yager,  the  assignee,  sold  the  goods  in  question  to  appellant, 
John  T.  Iloeltman,  for  the  sum  of  $13,600.  On  the  day  after 
the  ^le  a  demand  for  the  goods  was  made  by  the  mortgagee, 
and  this  suit  was  brought  on  the  5th  day  of  February,  1884. 
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Tlie  question  is  as  to  the  le^:ality  and  effect  of  the  mort- 
gao^e.  It'  the  mortgage  was  a  nullity,  then  this  action  can  not 
be  sustained. 

It  will  be  remembered  that  the  mortgage  on  its  face  provides 
that  tlie  mortgagor  may  sell  and  dispose  of  the  goods  inques- 
tion  in  the  ordinary  course  of  business. 

The  statute  provides  that  no  mortgage  of  personal  property 
shall  be  valid  as  against  the  rights  and  interests  of  any  third 
person,  unless  possession  thereof  shall  be  delivered  to  and  re- 
main with  the  grantee,  or  the  instrument  shall  provide  for 
the  possession  of  the  property  to  remain  with  the  grantor.  In 
the  ciise  of  Davis  v.  Ransom,  18  111.  396,  the  first  case  we  have 
l)een  able  to  find  in  the  reports  of  the  Supreme  Court  of  this 
State  in  which  this  question  arose,  the  mortgage  was  very  like 
the  one  in  the  case  at  bar.  It  provided  that  the  mortgagor 
might  retain  the  possession  of  the  goods  and  merchandise  and 
sell  them  in  the  usual  course  of  trade. 

In  that  case  the  Supreme  Court,  after  referring  to  the  pro- 
visions of  the  statute  which  on  this  question  were  the  same 
then  as  now,  say:  "  It  is  plain  that  the  statute  contemplates 
retaininir  of  possession,  by  the  mortgagor,  of  chattels  capable 
of  description  and  identification  only,  and  the  retaining  of 
such  possession  for  use  and  custody,  and  not  for  sale  and  dis- 
position in  the  course  of  business  and  trade;  the  possession 
to  remain  with  the  mortgagor.  A  sale  to  a  third  person  is 
prohibited." 

This  instrument  does  not  provide  for  possession  reynainiiuj 
with  the  mortgaij^or  within  the  meaning  of  the  statute,  but 
seeks  under  cover  of  a  mortg.i^^e  to  enable  the  mortgagor,  in 
defiance  of  his  creditors,  to  retail  goods  according  to  the  course 
of  merchants,  and  is  against  the  evident  policy  of  the  statute. 

The  law  gives  no  sanction  to  such  arrangements  and  will 
hold  them  void  as  to  creditors  as  tending  to  encourage  and 
sustain  frauds,  in  the  case  of  Read  v.  Wilson,  22  111.  377,  the 
mortgasje  provides  that  the  mortgagors  should  have  posses- 
sion of  the  property  mortgaged,  and  use  and  enjoy  the  same 
according  to  the  courseof  their  usual  retail  trade.  Of  this  mort- 
gage the  court  says:    "  The  clause  allowing  the  mortgagor  to  re- 
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tain  possession  is  inadequate  to  the  purpose,  and  so  far  as  it  was 
designed  to  effect  that  purpose  it  was  fraudulent  and  void  as 
to  subsequent  purchasers  and  creditors.  The  mortgage  is 
treated  the  same  as  ii'  it  did  not  contain  any  clause  authoriz- 
ing tlie  mortgagor  to  retain  possession  of  the  propertj'."  Bar- 
rel I  V.  Fergus  et  al.,  51  111.  352;  Gooseheart  v.  Johnson,  88 
111.  58;  Greenebauiu  v.  WJieeler,  90  111.  276;  Dunning  et  al. 
V.  Mead,  90  111.  376. 

In  the  latter  case  the  court  sajs  in  substance,  "  a  chattel  mort- 
gage on  a  stock  of  goods  which  authorizes  the  mortgagor  to 
retain  pc>ssession  and  cany  on  his  business  by  selling  and 
buying  goods,  is  void  as  to  creditors  and  purchasers  of  the 
mortgagor." 

From  these  authorities  we  arrive  at  the  conclusion  that  the 
mortgage  in  the  case  before  us  was  absolutely  void  as  to  "  third 
persons"  and  that  whether  the  sale  was  by  the  mortgagor  him- 
self or  by  his  assignee,  the  purchaser  obtained  a  good  title,  so 
far  as  respects  the  mortgage. 

Tiiat  it  was  void  and  not  a  lieu  or  incumbrance  as  provided 
by  the  statute  of  which  he  was  required  to  take  notice. 

For  these  reasons  the  judgment  of  the  circuit  court  is  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 


Samuel  Neill  et  al. 

V. 

James  Chessen. 


1.  CoNsiDEUATiON  OP  DEED. — The  Consideration  pa^^sing  between  the 
parties  to  a  deed  may  be  dhown  to  be  different  from  tliat  expressed  on  the 
face  of  the  deed. 

2.  Construction  op  contract. — When  two  instruments  lure  executed  as 
parts  of  the  same  transaction  and  agreement  whether  at  the  same  or  different 
times,  they  will  be  taken  and  construed  tosrether. 

3.  Evidence — Sale  op  land — Reservation  op  hent. — When  a 
party  sells  land  that  is  held  bv  another  by  virtue  of  a  lease,  the  fi^ntee 
in  the  deed  is  entitled  to  recover   the  rents  accming  after  the  execution 
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aad  delivery  of  the  deed,  unless  the  rents  are  reserved  by  the  grantor.  Bat 
Buch  reservation  need  not  be  expressed  on  the  face  o!  the  deed.  It  may  be 
shown  by  introducing  the  contract  in  regard  to  the  sale  of  the  land  and  in 
arriving  at  the  intention  or  true  meaning  of  the  parties,  the  agreem  "ut  and 
Ihe  d^ed  should  be  coasidered  together  as  well  as  all  the  circumstances 
in  proof. 

4.  Action  for  money  had  and  keceived— Pkivity. — In  orler  to 
sustain  an  action  for  money  had  and  received  there  must  be  privity  between 
the  plaintiti  and  defendimt.  The  law  raises  no  implied  prom  so  upon  which 
an  action  can  be  miinUined  in  resp3ct  of  money  had  and  received  from  the 
mere  fact  of  one  man's  money  having  come  into  the  possession  of  another. 

Appeal  from  the  Circuit  Court  of  Madison  county;  tlio 
lion.  Wm.  II.  Snyder,  Judge,  presiding.  Opinion  tiled 
October  10,  1884. 

Mr.  J.  n.  Yager,  for  appellants;  tliat  it  is  competent  to 
show  a  ditiereut  consideration  from  the  one  stated  in  the  deed 
as  between  the  parties,  cited  Kinzie  v.  Penrose,  2  Scam.  519; 
Avers  v.  McDonnell,  15  III.  232;  Kimball  v.  Walker,  30  111. 
4S2;  Booth  v.  Ilynes,  54  111.363;  Trimm  v.  Lecrg,  67  111.  500; 
Brown  v.  Pitney,  3{>  III.  468. 

Mr.  James  E.  Dunneqan  and  Messrs.  Wise  &  Davis,  for 
a|)pellee;  that  where  a  party,  selling  leased  lands,  conveys  the 
fee  and  makes  no  reservation  of  the  rent,  the  accruing  rent 
froes  to  the  grantee  of  the  fee,  cited  Crosby  v.  Loop,  13  111. 
625;  Dixon  v.  Niccolls,  39  111.  384. 

The  warranty  deed  given  by  appellants  to  appellee  super- 
sedes all  their  prior  negotiations  and  agreements  in  relation 
to  the  purcliase  of  the  land:  Ely  v.  Ely,  80  111.  532. 

Casey,  P.  J.  This  was  an  action  of  debt  broui^ht  by  appel- 
lee against  appellants  in  the  Circuit  Court  of  Madison  county. 
The  declaration  contained  the  common  counts. 

The  general  issue  was  tiled  to  the  declaration.  A  recovery  ia 
sought  on  the  count  for  money  had  and  received.  In  the  cir- 
cuit court  a  jury  was  waived,  the  cause  was  heard  by  the  court 
and  a  judgment  rendered  in  favor  of  the  plaintiti;  A  motion 
for  a  new  trial  was  entered  and  refused  and  the  case  is  brought 
to  this  court  by  appeal.     Upon  the  trial  of  the  cause  the  plaint- 
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iff  ::i  trod  need  in  evidence  a  deed  made  by  the  defendants  on 
the  19th  of  Xovember,  18S1,  conveying  to  the  plaintiff  a  cer- 
tain tract  of  land  therein  described  by  metes  and  bounds  and 
situated  in  the  county  of  Madison  and  State  of  Illinois.  The 
c  ):i3ideration  expressed  on  the  face  of  the  deed  is  the  sum  of 
fo;ir  thousand  and  one  hundred  dollars. 

Tiie  plaintiff  fur tlier  showed  at  the  time  of  the  making  and 
delivery  of  said  d^ed,  the  land  was  in  the  possession  of 
Jacol)  Spring,  who  held  it  by  virtue  of  a  written  lease  and  that 
8:iid  lease  did  not  expire  until  tlie  24th  of  December,  188± 
That  after  the  deed  wa^  made  and  before  the  lease  expired,  Ber- 
ing paid  to  C.  A.  Murray,  agent  for  Samuel  Neill,  one  of  the  de- 
fendants, the  sum  of  $192,  as  rent  for  the  premises  described  in 
the  deeJ.  This  suit  is  brought  to  recover  that  rent.  On  the 
trial  of  the  cause  the  defendants  offered  in  evidence  the  fol- 
fowing  contract  or  memorandum: 

"  Alton,  Ills.,  Nov.  3,  1881. 
"  We,  the  undersigned,  agree  to  place  in^the  hands  of  the  Al- 
ton National  Bank,  each  of  us  S200;  whereas  James  Chessen 
lias  purchased  of  Samuel  Neill  sixty  acres  of  land  more  or  less 
at  §65.00  and  the  said  Neill  is  to  have  the  crop  of  wheat  lor 
tiie  year  1882,  or  until  the  expiration  of  the  lease  of  Jacob  Ser- 
ing;  when  Mr.  Neill  delivers  to  the  bank  a  deed  of  the  land, 
then  Mr.  Chessen  is  to  pay  for  same,  and  if  either  party  refuses 
to  come  up  to  the  agreement  or  backs  out  of  it,  the  other  party 
has  the  SiOO  (four  hundred  dollars). 

(Signed)     "  Jamks  Chkssen. 

"  Samuel  Neill." 

• 

The  plaintiff  objected  to  the  introduction  of  this  instrument 
as  evidence.  The  objection  was  sustained  by  the  court  and 
defendants  exce})ted  to  the  ruling  of  the  court.  The  de- 
fendants also  proposed  to  show  that  the  land  referred  to  in  the 
instrument  or  agreement  was  the  same  land  as  that  described 
in  the  deed  made  by  defendants  to  plaintiff.  Objection  was 
made  and  sustainel  by  the  court.  Defendant's  counsel  also 
offered  to  prove  by  the  witness  Caldwell  that  the  plaintiff,  by 
a<irGement  made  before  the  deliverv  of  said  deed,  with  Samuel 
Neill  as  the  agent  of  the  other  grantors  in  the  deed,  that  the 
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6?iid  Chessen  was  not  to  have  the  rent  of  the  premises  men- 
tioned in  the  deed,  daring  the  unexpired  terra  of  said  lease 
(lease  referred  to  by  witness  Serin g),  and  that  the  plaintiflF 
Chessen  purchased  the  land  npon  that  consideration.  Objec- 
tion was  made  and  the  court  sustained  the  objection. 

The  defendant's  counsel  also  offered  to  prove  by  the  witness 
Caldwell,  that  the  said  Neill  was  to  have  the  crop  of  wheat 
for  1882,  or  until  the  expiration  of  the  lease  of  the  land  to 
Jacob  Serins:,  and  that  the  land  referred  to  in  the  agreement 
of  the  3d  of  November,  1881,  was  the  same  land  as  that  de- 
scribed in  the  deed. 

Objection  was  made  and  the  court  sustained  the  objection. 
Appellants  excepted  to  the  ruling  of  tjie  court  in  refusing  to 
liear  the  evidence.  The  court  erred  in  refusing  to  allow  the 
written  agreement  to  go  in  evidence.  It  was  competent  as  a 
part  of  the  contract,  and  it  M'as  proper  to  admit  in  evidence 
verbal  stateinents,  showing:  the  connection,  if  any,  between  the 
written  agreement  and  the  deed. 

Wlien  two  instruments  are  executed  as  parts  of  the  same 
transaction  and  agreement,  wliether  at  the  same  or  different 
times,  they  \v\\\  be  tjiken  and  construed  together.  Stacey  v. 
Randall,  17  111.  467;  Reed  v.  tUis  et  al.,  68  III.  206. 

The  consideration  passing  between  the  parties  to  a  deed  may 
be  shown  to  be  different  from  chat  expressed  on  the  face  of  the 
deed.  Kimball  v.  Walker,  30  111.482;  Primm  v.  Legg,  67 
111.  500;  Booth  V.  Hynes,  54  111.  363. 

The  contract  of  the  3d  of  November  shows  tlie  entire  agree- 
ment  of  the  parties  in  regard  to  the  sale  and  purchase  of  the 
land. 

The  deed  was  not  in  conflict  therewith,  but  was  simply  car- 
rying into  effect  one  of  the  provisions  of  the  contract. 

It  is  true  that  when  a  party  sells  lands  that  are  held  by  an- 
other by  virtue  of  a  lease,  the  grantee  in  the  deed  is  entitled 
to  recover  the  rents  accruing  after  the  execution  and  delivery 
of  the  deed,  unless  the  rents  are  reserved  by  the  grantor. 

But  the  reservation  need  not  be  expressed  on  the  face  of 
the  deed.  It  itiav  be  shown  as  in  this  case  by  introducing  the 
c<»ntract  hi  regard   to  the  sale  of  the  land.     This  argument 
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shows  tliat  "NeiU  is  to  have  the  crop  of  wheat  for  the  year 
1882,  or  until  the  expiration  of  the  lease  of  Jacob  Sering" 
In  arriving  at  the  intention  of  the  parties  or  the  true  meaning 
of  the  contract  the  agreement  and  the  deed  should  be  consid- 
ered together,  as  well  as  all  the  circnnistances  in  proof. 
Stacey  v.  Randall,  supra. 

The  fourth  error  assisrned  is  that  the  court  erred  in  render- 
ing  judgment  against  all  the  defendants,  whereas  there  is  no 
evidence  showing  any  indebtedness  or  liability  on  thepai-t  of 
Lady  Neill,  Joseph  R  Neill  and  Emma  Neill;  as  we  have  said 
the  count  relied  upon  in  this  case  for  a  recovery  is  for  money 
had  and  received. 

There  is  no  evidence  in  the  record  that  any  money  was  paid 
to  the  defendant  for  the  use  of  the  plaintiff.  It  is  well  settled 
that  there  must  be  some  privity  between  the  parties  before 
this  action  can  be  sustained.  In  1  Wheaton  Selwvn  104,  it 
is  said:  "In  order  to  sustain  an  action  for  money  had  and 
received  there  must  be  privity  between  the  plaintiff  and 
defendant.  The  law  raises  no  implied  promise  upon  which 
an  action  can  be  maintained  in  respect  of  money  had  and  re- 
ceived, from  the  mere  fact  of  one  man's  money  having  come 
into  the  possession  of  anotlier." 

It  is  necessary  to  maintain  this  action  that  a  certain  amount 
of  money  belonging  to  one  person  should  have  improperly 
come  into  the  hands  of  another,  and  that  there  should  be  some 
privity  between  them.     Z  Addison  on  Contracts,  Sec.  1408. 

When  the  money  was  delivered  to  the  defendant  for  a  par- 
ticular purpose  to  which  he  refused  to  apply  it,  he  can  not 
apply  it  to  any  other,  but  it  may  be  recovered  back  by  the  de- 
positor under  the  count  for  money  had  and  received.  If  it 
was  placed  in  his  hands  to  be  piid  over  to  a  third  person, 
which  he  agreed  to  do,  such  person  assenting  thereto  may  sue 
for  it  as  money  had  and  received  to  his  own  use.  But  if  the 
defendant  did  not  so  consent  to  appropriate  it,  it  is  otherwise, 
there  being  no  privity  between  them,  and  the  action  will  lie 
only  by  him  who  placed  the  money  in  his  hands.  2  Greenleaf, 
Sec.  119. 

The  person  who  receives  money  as  his  own  from  an  exec- 
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utor,  who  pays  it  under  a  mistnlven  interpretation  of  the  will, 
is  not  liable  to  an  action  lor  raonej  had  and  received  by  a 
person  who  was  entitled  under  the  will  to  receive  it.  Moore 
V.  Moore,  127  Mass.  22;  Rand  v.  Smallidv^e,  130  Mass.  337; 
Trumbull  v.  Campbell,  3  Gil.  502;  Hall  v.  Carpen,  27  III.  3S6; 
Carppu  V.  Hall,  29  111.512. 

As  to  the  appellants,  Lady  Neill,  Joseph  K.  Neill  and 
Emma  Neill,  as  we  have  already  stated,  there  is  no  evidence 
whatever  in  the  record  showing  that  any  money  was  paid  by 
Bering  to  Murray  for  their  use  and  benefit,  or  tliat  they 
ever  received  any  money  as  the  rents  or  a  part  of  the  rents  of 
the  premises  in  question,  or  that  Murray  or  Samuel  Neiil  was 
their  agent,  so  that  in  no  event  could  the  judgment  in  this 
case  against  them  be  sustained  on  the  evidence  as  it  now  ap- 
penrs  in  the  record. 

It  is  also  insisted  b}'  counsel  for  appellants,  that  the  judg- 
ment in  this  case  was  informal  and  defective,  and  we  are  re- 
ferred to  the  case  of  Bowden  v.  Bowden,  75  III.  Ill,  in  sup- 
p(»rt  of  the  view  of  counsel. 

In  view  of  the  fact  that  the  cause  is  to  be  heard  again  in  the 
circuit  court,  we  do  not  see  that  it  is  necessary  to  discuss  that 
branch  of  the  case. 

The  judgment  of  the  circuit  court  is  reversed  and  the  cause 

remanded. 

Reversed  and  remanded. 


Leonhard  Kunkelman 

V. 

J.  B.  Rentchler. 


Personal  LiABiLrrr  of  stockholder. — In  a  suit  brought  to  enforce  the 
personal  liability  of  a  stockholder  under  the  charter  of  the  People's  Bank  of 
Belleville,  where  the  stockholder  set  up  as  a  defense  that  judg'ments  had  been 
recovered  a^inst  him  in  favor  of  creditors  of  the  bank  to  an  amount  equal 
to  the  amount  of  his  liability  as  a  stockholder,  and  the  judgments  had  been 
discharged  for  a  less  sum  than  the  amount  due,  the  sum  actually  paid 
•hoald  be  regarded. 
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Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the  Hon. 
Amos   Watts,  Judge,  presiding.     Opinion  tiled  October  10, 

1884. 

Mr.  William  C.  Kcjeffner,  for  appellant;  cited  Gauoh  v. 
Harrison,  12  Bradwell,  458;  Thompson  v.  Meisser,  108  111. 
359. 

Baker,  J.  This  is  a  suit  on  a  certificate  of  deposit  for  $700 
to  enforce  the  personal  liability  of  appellee  under  the  charter 
of  The  People's  Bank  of  Belleville,  as  a  6tockhold.er  in  said 
bank.  Appellee  is  the  holder  of  thirty-seven  shares  of  stock, 
amounting  to  §3,700,  and  in  his  second  plea  he  sets  up  as  a 
defense,  that  prior  to  the  commencement  of  this  suit  judg- 
ments had  been  recovered  against  him  in  favor  of  creditors  of 
the  bank,  to  an  amount  equal  in  the  agujreiiate  to  the  amount 
of  his  liability  as  a  stockholder.  Appellant  replied  as  to 
$1,460  of  the  liability,  that  these  judgments,  under  an  agree- 
ment with  the  judgment  creditors,  were  fully  discharged  and 
sitisfied  by  the  payment  of  less,  in  the  aggregate,  than  the 
amount  of  the  personal  liabilltj',  to  wit,  by  the  payment,  in 
the  aggregate,  of  $2,240. 

On  demurrer  the  circuit  court  held  this  replication  to  be 
bad,  and  rendered  final  judgment  against  appellant  for  costs. 

The  decision  upon  the  demurrer  was  in  conflict  with  the 
decisions  of  the  Supreme  Court  and  of  this  court.  Thomp- 
son V.  Meisser,  108  III.  859;  Ganch  v.  Harrison,  12  Bradwell, 
457;  Meisser  v.  Karr,  decided  at  the  August  terra,  1883,  of 
this  court,  l»ut  not  reported. 

The  latter  case  seems  to  be  on  all  fours  with  this;  and  we 
there  held  that  where  the  judgment  has  been  discharged  for  a 
less  sum  than  the  amount  due  upon  it,  then  the  sum  actually 
paid  should  be  regarded. 

For  the  eti*or  indlcatad|  the  judgment  is  reversed  and  the 
cause  remanded. 

Beversed  and  remanded. 
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James  H.  Means 

V. 

Sanders  M.  Earls. 

1.  FArLURE  OF  guardtAlN  to  insure— Liabilttt. — ^The  fciilure  of  a 
{^lardian  to  insure,  even  when  he  had  trust  funds  with  which  he  might 
effect  the  insurance,  would  not,  under  all  circumstances,  render  him  person- 
ally liable  for  subsequent  loss  by  fire.  But  it  would  depend  upon  the  in- 
quiry whether  or  not,  upon  the  circumstances  of  the  particular  case,  he  was 
guilty  of  culpable  or  gross  negligence. 

2.  Same. — Where,  at  the  time  of  the  assumption  of  the  guardianship, 
the  houfle  in  question,  which  was  a  frame  one  in  the  outskirts  of  the  village, 
detached  from  any  other,  and  was  occupied  by  tenants  at  a  small  rental, 
was  not  insured,  and  the  guardian  insured  it  foj  three  years,  and  although 
he  had  trust  funds  in  his  hands,  did  not  I'enew  the  policy  at  the  expiration 
of  the  three  years,  and  six  months  later  the  house  burned.  Held,  that  the 
proofs  in  this  case  do  not  disclose  such  gross  negligence  as  to  charge  the 
guardian  personally  for  the  loss  of  the  hou^e. 

Appeal  from  the  Circuit  Court  of  Washina^ton  county;  the 
lion.  Amos  Watis,  Judge,  presiding.  Opinion  filed  October 
10,  1884. 

Messrs.  Hosmer  &  IIosmeb,  for  appellant;  cited  2  Kent's 
Com.  228;  Beeve  on  Domestic  Eelations,  2  Ed.  n.  2,  p.  322. 

Mr.  J.  A.  Watts,  for  appellee. 

Baker,  J.  This  is  an  appeal  from  the  final  settlement  of 
ap|>ellant  as  the  guardian  of  appellee. 

The  ward  owned  a  house  and  lot  in  the  outskirts  of  the 
town  of  Nashville;  the  house  being  isolated  from  other  build- 
ings, occupied  by  tenants  at  six  dollars  per  month,  and  worth 
four  or  five  hundred  dollars. 

At  the  time  of  the  assumption  of  the  guardianship,  there 
was  no  insurance  on  the  premises.  Subsequently  the  appel- 
lant insured  the  house  to  the  amount  of  $300,  for  a  period 
of  three  years,  and  in  his  final  settlement,  he  charges  his  ward 
with  the  premiums  paid.     Some  fourteen  months  after  the 

You  XV.   u 
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expiration  of  the  policy  the  house  was  destroyed  by  fire;  the 
guardian  all  the  while  having  had  money  of  the  ward  in  his 
hands,  with  which  he  might  have  kept  up  the  insurance. 

The  sole  question  at  issue  is  as  to  the  legal  liability  of  ap- 
pellant, under  the  circumstances  of  the  case,  to  compensate 
appellee  for  the  loss.  The  court  below  held  him  liable,  and 
rendered  judgment  against  him  in  that  regard  for  $350. 

In  the  absence  of  any  statute  imposing  upon  the  guardian 
the  duty  of  insuring  the  property  of  the  ward,  we  may  prop- 
erly refer  to  some  of  the  general  principles  of  the  law  bearing 
upon  the  subject  of  the  duties  and  liabilities  of  trustees. 

A  trustee  must  use  the  same  care  for  the  safety  of  the  trust 
property  and  for  the  interests  of  the  cestui  que  trusty  that  he 
uses  for  his  own  property  and  interests.  1  Perry  on  Trusts, 
Hec.  441.    . 

A  guardian  is  bound  to  use  ordinary  prudence  and  dili- 
gence in  the  management  of  his  ward's  estate,  and  is  liable 
for  losses  incurred  through  culpable  indifference  and  negli- 
gence.    3  Wait's  Actions  and  Defences,  560. 

Where  a  trustee  exercises  such  prudence,  care  and  diligence 
as  men  of  ordinary  prudence,  care  and  diligence  manifest  in 
like  matters  of  their  own,  he  should  not  be  held  accountable 
for  losses  happening  from  his  manajrement  of  the  trust  prop- 
erty. Miller  V.  Proctor,  20  Ohio  St.  442.  All  that  a  court 
requires  of  trustees  is  common  skill,  prudence  and  caution; 
and  a  guardian  is  not  liable  beyond  what  he  receives  unless 
in  case  of  gross  negligence;  and  when  he  acts  as  others  do 
with  their  own  property,  and  in  good  faith,  he  is  not  liable. 
Neff's  Appeal,  57  Penn.  St.  91;  Taylor  v.  Bouliam,  5  How- 
ard, 233.  He  is  bound  to  employ  such  diligence  and  such 
prudence  in  the  care  and  management  of  the  trust  property  as, 
in  general,  prudent  men  of  discretion  and  intelligence  in  such 
matters  employ  in  their  own  like  aflkirs.  Taylor  v.  Hite,  61 
Mo.  142. 

We  may  remark  that  a  guardian,  acting  in  good  faith, 
would  probably,  under  most  circumstances,  be  justified  in 
insuring  the  property  of  his  ward  and  charging  him  with  tlie 
premium.     See  2  Perry  on  Trusts,  Sees.  485  and  487.     But 


Fourth  District — August  Term,  1884.    275 

Means  v.  Earls. 

itdoe8  not  necessarily  follow  that  the  failure  of  the  gnardiau 
to  insure,  even  when  he  has  trast  funds  with  which  he  might 
effect  the  insurance,  would,  under  all  like  circumstances,  ren- 
der him  personally  liable  for  a  subsequent  loss  by  fire.  It 
would  depend  upon  the  consideration  whether,  under  the  cir- 
cumstances of  the  particular  case,  there  was  an  absence  of  or- 
dinary care  and  prudence;  in  other  words,  upon  the  inquiry 
whether  or  not  he  was  guilty  of  culpable  or  gross  negligence. 
The  mere  fact  the  guardian  himself,  of  his  own  motion,  had 
insured  the  house  for  three  years,  did  not  impose  upon  him 
the  absolute  duty  of  continuing  such  insurance;  and  the  cir- 
cumstance, there  had  been  no  loss  in  these  three  years  during 
which  he  had  expended  the  ward's  money  for  premiums,  prob- 
ably influenced  him,  in  conuection  with  the  other  facts,  to 
drop  the  insurance. 

The  house  was  a  frame,  was  in  the  outskirts  of  the  town, 
was  detached  from  other  buildings,  and  was  occupied  by  ten- 
ants at  a  small  rental.  We  are  unable  to  sav  that  common 
and  ordinary  prudence  absolutely  demanded  it  should  be  in- 
sured, and  that  a  failure  to  insure  was  culpable  or  gross  neg- 
ligence. 

It  is  probable  that  some  prudent  men  would,  while  other 
equally  prudent  men  would  not  have  insured.  Had  there 
been  an  order  of  the  county  court  directing  an  insurance,  and 
a  non-compliance  with  such  order,  then  the  conclusion  might 
be  otherwise.  So,  also,  there  are  cases  where  the  trustee 
would  be  liable,  were  he  to  permit  a  policy  already  upon  the 
property,  when  he  assumes  the  trust,  to  be  forfeited  for  non- 
payment of  premiums;  and  there  may  be  cases  where  such  a 
state  of  facts  exists  as  to  make  it  the  imperative  duty  of  the 
guardian  or  trustee  to  effect  an  insurance. 

Tiie  negligence  to  charge  the  guardian,  must  affirmatively 
appear;  and  we  are  unable  to  conclude  from  the  proofs  there 
was  such  want  of  ordinary  prudence,  care  and  diligence,  and 
such  supine  and  gross  negligence  as  under  the  general  rule 
respecting  the  liability  of  trustees  would  charge  this  guardian. 
See  Nefi^s  Appeal,  ante.  It  would  be  bad  policy  to  impose 
upon  guardians  and  administrators,  liabilities  and  burdens  of 
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an  onerous  and  donbtful  character,  as  it  would  greatly  tend 
to  discourage  fit  and  responsible  persons  from  assuming  such 
trusts. 

We  think  it  was  error  to  charge  appellant  with  the  $350  in 
question. 

The  judgment  is  reversed  and  the  cause  remanded. 

Keversed  and  remanded. 


Rebecca  Atteberry 

V. 

William  R.  Jackson,  Guardian,  etc. 

AsStfMPSIT    FOR  -MONEY    HAD    AKD     RECEIVED. — If    a    daughter    of    & 

deceased  soldier  makes  an  appHcation  for  a  pension,  stating  that  she  is  the 
only  child,  and  the  pension  is  paid  to  her  until  she  is  sixteen,  and  such 
statement  is  false,  deceased  having  a  younger  son,  the  latter  can  not  main- 
tain against  the  former  an  action  of  assumpsit  for  money  had  and  received, 
there  being  no  privity  between  them.  Such  action  can  be  maintained  only 
by  the  government. 

Appeal  from  the  Circuit  Conrt  of  Wayne  connty;  the  Hon. 
C.  S*  CoNGOB,  Jud^e,  presiding.  Opinion  filed  October  10, 
1 884. 

Mr.  Edwin  IBekcher,  for  appellant;  that  where  money  had 
been  reeived  under  a  claim  of  right,  and  no  right  of  a  third 
))arty  to  the  same  is  admitted,  bnt  denied,  tlie  one  from 
whom  it  was  received  can  alone  sne  to  recover  it  back  if  it  was 
improperly  paid,  cited  Trnmbnll  v.  Campbell,  3  Gilm.  502; 
Hall  V.  Carpen,  27  111.  386;  Carpen  v.  Hall,  29  111.  612; 
Moore  v.  Moore,  127  Mass.  22;  Rand  v.  Smallidge,  130  Mass. 
337;  Patrick  v.  Metcalf,  37  N.  Y.  332,  844;  Butterworth  v. 
Gould,  41  N.  Y.  450, 461, 463;  Sergeant  r.  Strykei*,  1  Harrison 
(N.  J.),  464,  466,  471;  Cougar  v.  McParlan,  3  Green  (N. 
J.),  870;  Tiernau  r.  Jackson,  5  Peters,  580. 

If  the  money  was  improperly  paid  to  defendant  the  govern* 
ment  can  recover  it  back:  Penemore  v.  U.  S.,  8  Dallas,  357, 
863;  Sergeant  v.  Stryker,  1  Harrison,  466. 
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Messrs.  Robinson,  Bogos  &  Johns,  and  Messrs.  Creighton 
&  Sibley,  for  appellee;  that  assumpsit  will  lie,  cited  Allen  v, 
Stenger,  74  111.  119;  Moore  v.  Mandlebaum,  8  Mich.  433; 
Johnson  V.  Johnson,  33  Ala.  284. 

Baker,  J.  In  March,  1863,  the  first  wife  of  Wm.  H.  Mur- 
phy died,  leaving  one  child,  then  Kebecca  Murphy,  now  Re- 
becca Atteberry,  the  appellant,  who  was  then  five  years  old. 
On  the  16th  of  August,  1863,  about  five  months  after  the 
death  of  his  first  wife,  said  William  H.  Murphy  married  Hat- 
tie  Baird;  and  on  the  2d  of  January,  1864,  a  son,  the  ward 
of  appellee,  was  born  of  said  Hattie.  William  II.  Murphy 
then  left  his  wife  and  went  into  the  army,  and  died  on  the 
29th  of  April,  1864,  in  the  military  service  of  the  United 
States. 

After  a  second  marriage  of  Hattie  Murphy,  the  widow,  one 
Wm.  A.  Atteberry,  guardian  of  appellant,  applied  for  a  pen- 
sion for  her,  representing  she  was  the  only  child  of  said  Wui. 
H.  Murphy,  deceased,  and  received  the  pension  up  to  Sep- 
tember 11,  1878,  when  she  was  sixteen  years  old.  The 
amount  so  received  was  $1,400,  and  was  accounted  for  to  her 
by  her  guardian  after  she  became  of  age,  less  costs,  and  ex- 
penses of  guardianship  and  of  collection. 

This  suit  is  assumpsit  for  money  had  and  received,  brought 
against  appellant  by  appellee,  as  guardian  of  the  child  born 
January  2,  1864,  to  recx)ver  two  fifths  of  the  pension  moneys 
received.  The  inquiry  whether  or  not  the  ward  of  appellee  is 
the  son  of  Wm.  H.  Murphy,  deceased,  is  involved  in  the  con- 
troversy; but,  in  the  view  we  take  of  the  case,  it  is  wholly 
unnecessary  to  consider  this  and  several  other  questions  dis- 
cussed in  the  briefs. 

The  judgment  of  the  circuit  court  was  for  appellee  for 
$670.27,  and  costs.  Admitting  all  the  facts  as  claimed  by 
appellee  and  as  found  by  the  trial  court,  we  are  of  opinion 
there  is  no  cause  of  action.  If  the  ward  of  appellee  is  legiti- 
mate.and  the  son  of  the  deceased  soldier,  then  the  statement 
made  in  the  application  for  the  pension  that  appellant  was 
the  only  child,  was  false,  and  the  pension,  or  a  part  of  it,  was 
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improperly  obtained  from  the  government  bj  means  of  such 
frflse  statement,  and  the  right  of  property  in  the  money  being 
in  the  government  at  the  time  it  was  so  obtained,  the  United 
States  could  sustain  an  action  against  appellant  for  money 
liad  and  received,  and  recover  snch  part  of  the  pension  as  ap- 
pellant was  not  entitled  to.  The  law  would  raise  an  implied 
promise  to  repay  the  money  to  the  government.  If  appellee 
can  recover  from  appellant,  it  must  be  upon  the  theory  that 
the  general  and  absolute  title  to  the  money  was  and  is  in  his 
ward,  and  that  there  was  an  implied  promise  to  pay  it  to  him. 
As  the  general  and  absolute  right  of  property  in  the  same 
thing  can  not  contemporaneously  exist  in  several  different  and 
distinct  persons,  the  law  will  not  raise  two  or  more  implied 
undertakings  to  distinct  persons,  based  upon  the  general,  ab- 
solute and  exclusive  right  of  property  in  such  tiling.  If  there 
is  a  right  of  action  in  the  government,  then  there  can  be  none 
in  appellee.  If  money  is  placed  in  a  defendant's  hands  to  be 
paid  over  to  a  third  person,  which  he  agrees  to  do,  such  per- 
son assenting  thereto  may  sue  for  it  as  money  had  and  re- 
ceived to  his  own  use;  but  if  the  defendant  does  not  consent 
to  so  appropriate  it,  it  is  otherwise,  there  being  no  privity  be- 
tween them;  and  the  action  will  lie  only  by  him  who  placed 
tiie  money  in  his  hands.     2  Greenl.  Ev.,  Sec.  119. 

Tlie  United  States  did  not  give  appellee  a  right  of  action 
against  appellant  by  paying  her  money  which  she  claimed  a 
right  to,  in  opposition  to  appellee.  If  there  was  fraud  or  mis- 
take, it  was  a  fraud  or  mistake  by  which  appellant  improp- 
erly procured  from  the  government  the  money  of  the  govern- 
ment. 

The  money  obtained  was  not  the  property  of  appellee  or 
his  ward,  and  it  was  paid  to  the  guardian  of  appellant  under 
a  claim  of  a  right  thereto,  and  suoh  claimed  right  was  and  is 
adverse  to  the  claim  of  appellee.  It  was  both  paid  and  re- 
ceived expressly  for  the  use  of  appellant  and  under  no  author- 
ity, or  pretense  of  authority,  from  ap])ellee  or  his  ward. 
Whatever  claim  the  latter  had  upon  the  government  was  not 
discharged  by  the  payment  to  appellant,  and  if  the  govern- 
ment has  a  right  of  action  against  appellant,  then  a  judg- 
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ment  in  favor  of  appellee  would  be  no  bar  to  a  recovery  by  it 
for  the  same  money.  We  may  say,  without  further  elabora- 
tion, that  the  following  authorities  seem  to  justify  theconehi- 
sion  we  have  reached.  Trumbull  v.  Campbell,  3  Gil.  502; 
Hall  V.  Carpen,  27  III.  386;  Carpen  v.  Hall,  29  111.  512;  Ser- 
j^eant  y.  Stryker,  1  Harrison,  464;  Butterworth  v.  Gould,  41 
N,  Y.,  450;  Fennemore  v.  U.  S.,  3  Dallas,  857;  Moore  v. 
Moore,  127  Mass.  22;  Band  v.  Smallidge,  130  Id.  337. 
The  judgment  is  reversed. 

Iteversed. 


County  of  St.  Clair 

V. 

Jacor  Bollman. 


L  Coronbr's  mquBST— Juror's  fbbs. — A  jury  wa«  summoned  by  the 
coroner  to  bold  an  inquest  over  twenty -six  bodies  burned  in  a  convent, 
llie  jury  was  not  sworn  as  to  each  dead  body,  but  was  sworn  three  times,  on 
the  theory  that  there  were  three  classes,  the  identified  burned  bodies,  the 
unidentified  burned  bodies,  and  the  bodies  of  two  persons  killed  by  jumping 
from  a  window.  The  jury  returned  twenty-seven  verdicts — a  general  verdict 
as  to  the  immediate  cause  of  the  catastrophe,  and  a  separate  verdict  as  to 
each  of  its  victims.  The  inquest  lasted  six  days.  Held,  that  the  compen- 
sation of  each  juror  should  be  six  dollurs. 

2.  CoNSTRUCi'iON  or  STATUTE. — ^The  salient  and  controlling  words  in 
the  forty-fifth  section  of  the  Fees  and  Salaries  Act,  **the  fee  of  each  juror 
attending  an  inquest  \xM  over  a  dead  body  shall  be  |1  per  day,'*  are  **  an 
inquest,"  and  the  true  intent  and  meaning  is,  that  eiich  juror  attending  an 
inquest  shall  be  paid  a  per  diem  of  91,  regaitlless  of  the  fact  whether  that 
particular  inquest  or  inquiry  is  upon  the  body  of  one  or  many.  The  words 
**held  over  a  dead  body,"  are  merely  explanatory  and  for  the  purpose  of 
indicating  the  kind  of  inquest  covered  by  the  statute. 

APPEA.L  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  Amos  Watts,  Jndge,  presiding.  Opinion  filed  October 
10,  188tL 

Mr.  R.  D.  W.  Holder,  for  appellant;  cited  People  v.  Canal 
Com'rs,  3  Seam.   152;  Zarresseller  v.  People,  17  111.  101; 
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Wri<rht  V.  People,  101  111.  12G;  1  Kent's  Com.  461;  People 
V.  Hoffman,  97  111.  234;  Perry  Co.  v.  Jefferson  Co.,  94  111. 
214;  Walker  v.  City  of  Springfield,  94  111.  364. 

Messrs.  Hay  &  Knispel,  for  appellee;  cited  R.  S.  Ch;  31, 
§§  10,  13,  14,  19;  Ch.  53,  §§  26,  45. 

As  to  construction  of  a  statute:  U.  S.  v.  Morse,  3  Story, 
87;  Perteet  v.  People,  65  111.  230;  Biggs  v.  Clapp,  74  111.  335. 

Baker,  J.  The  Institute  of  the  Immaculate  Conception, 
in  the  city  of  Belleville,  Illinois,  was  totally  consumed  by  firo 
on  the  night  of  the  5th  of  January,  1884.  Twenty-four  of  the 
inmates  were  burned  to  death,  and  two  died  from  injuries  re- 
ceived by  throwing  themselves  from  the  windows  of  the  third 
story  of  the  building.  Seventeen  bodies  were  identified,  and 
nine  bodies  were  so  entirely  consumed  that  they  could  not  be 
identified.  A  jury  ^yas  summoned  by  the  coroner  and  it  held 
daily  session  for  six  days. 

The  jury  was  not  sworn  as  to  each  dead  body,  but,  it  would 
seem,  was  sworn  three  times,  on  the  theory  there  were  three 
classes  of  dead  bodies,  the  identified  burned  victims,  the  un- 
identified dead  victims  and  the  two  persons  killed  while  at- 
tempting to  escape  from  the  building.  There  was  oue  inquest, 
continuing  six  days,  over  the  twenty-six  dead  bodies. 

The  jury  returned  twenty-seven  verdicts — a  general  verdict 
as  to  the  immediate  cause  of  the  catastrophe  and  loss  of  life^ 
and  a  separate  verdict  as  to  each  of  the  victims.  The  general 
verdict  begins  with  the  recital:  "We,  the  jury,  impaneled  to 
hold  an  inquest  over  the  bodies  of  the  victims  of  the  fire  at 
the  Institute  of  the  Immaculate  Conception,  in  Belleville, 
Illinois,  on  the  night  of  January  5,  1884,  etc." 

The  question  at  issue  is  whether  appellee,  who  was  a  mem- 
ber of  the  coroner's  jury,  is  entitled  to  compensation  from  the 
ctmnty,  at  one  dollar  per  day  for  six  days,  without  reference  to 
the  number  of  the  dead  bodies,  or  should  receive  $156  for  six 
days'  services,  on  the  theory  that  in  contemplation  of  law  he 
was  engaged  on  the  inquiry  six  days  on  each  several  body. 
I    The  determination  of  the  question  depends  upon  the  con- 
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struction  to  be  given  the  forty-fifth  section  of  the  Fees  and 
Salaries  Act;  which  section  reads  as  follows:  "The  fee  of 
eacJi  jnror  attending  an  inquest  held  over  a  dead  body  shall 
be  one  dollar  per  day,  payable  out  of  the  county  treasury." 

The  first  section  of  chapter  131,  R.  S.,  provides  that  in  the 
construction  of  statutes  all  general  provisions,  terms,  phrases 
and  expressions  shall  be  liberally  construed,  in  order  that  the 
true  intent  and  meaning  of  the  legislature  may  be  fully  carried 
out,  and  that  words  importing  the  singular  number  may  ex- 
tend and  be  applied  to  several  persuns  or  things. 

It  is  one  of  the  canons  of  construction,  that  the  real  inten- 
tion of  the  legislature,  when  actually  ascertained,  will  prevail; 
and  that  for  the  purposes  of  such  ascertainment,  the  whole  of 
the  statute,  the  law  existing  prior  to  its  passage  and  the  mis- 
chief to  be  remedied,  will  be  considered.  It  is  also  a  rule 
that  such  construction  will  be  avoided  as  would  lead  to  palpa- 
ble injustice  and  absurdity.  The  section  in  force  prior  to  the 
Fees  and  Salaries  Act  of  1872  provided  that  the  fee  of  each 
juror  attending  an  inquest  held  over  a  dead  body,  should  be 
twenty-five  cents,  payable  out  of  the  county  treasury.  Gross 
Stat  1869,  Ch.  58,  Sec.  22.  The  act  of  1872  made  provision 
for  the  payment  of  jurors  in  courts  of  record  and  before  jus- 
tices of  the  peace  at  certain  fixed  rates  per  day,  and  amended 
the  section  respecting  the  fees  of  coroners' jurors  by  substi- 
tuting the  words  "one  dollar  per  day"  for  the  words  "twenty- 
five  cents."  Under  the  old  statute,  if  the  service  had  lasted 
for  weeks,  the  compensation  for  the  whole  time  would  only 
have  amounted  to  twenty-five  cents.  We  think  it  clear  the 
intention  was  not  only  to  remedy  this  evil,  but  as  far  as 
practicable  to  apply  the  principle  of  a  ^^rc^/^^m  compensation 
alike  to  jurors  of  all  kinds.  The  interpretation  claimed  by 
appellee  would,  necessarily,  lead  to  absurd  and  unjust  conse- 
quences. In  the  case  before  us,  had  there  been  but  one  vic- 
tim, appellee  would  have  received  one  dollar  a  day,  but  there 
being  twenty-six  victims  he  claims  twenty-six  dollars  per 
day,  and  had  there  been  a  hundred  victims,  would  have 
claimed  a  hundred  dollars  per  day.  In  such  latter  case,  which 
is  not  at  all  an  improbable  or  impossible  one,  from  the  burn- 
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ing  of  &  theater  or  other  place  of  public  resort,  the  coat  to  the 
county  of  a  six  days'  inquest  by  a  jury  of  six  men,  would 
amount  to  the  sum  of  $3,600  for  jurors'  fees  alone. 

The  language  of  the  statute  is:  "The fee  of  each  juror  at- 
tending an  inquest  held  over  a  dead  body  shall  be  $1.00  per 
day."  The  salient  and  controlling  words  are  "an  inquest," 
and  the  true  intent  and  meanino^is  that  each  juror  attending 
an  hhquest  shall  be  paid  ajp^r  diem  of  one  dollar,  regardless 
of  the  fact  whether  that  particular  inquest  or  inquiry  is  upon 
the  body  of  one  or  many;  the  words  "  held  over  a  dead  bodj'," 
are  merely  explanatory,  and  for  the  purpose  of  indicating  the 
kind  of  inquest  covered  by  the  statute;  and  had  the  words  of 
the  section  been  "  attending  a  coroner's  inquest,"  the  meaning 
of  the  statute  would  not  have  been  otherwise  than  it  now  is. 
Statutes  must  be  interpreted  according  to  their  intent  and 
meaning,  and  not  always  according  to  the  letter. 

A  thing  within  the  intention  is  within  the  statute,  though 
not  within  the  letter,  and  a  thing  within  the  letter  is  not  with- 
in the  statute  unless  within  the  intention.  As  we  have  seen, 
the  legislature  itself,  in  laying  down  rules  for  the  interpre- 
tation of  the  statutes,  expressly  provides  that  words  importing 
the  singular  number  may  extend  and  be  applied  to  several 
persons  or  things;  and  in  the  section  under  consideration,  the 
words  "  an  inquest  held  over  a  dead  body,"  should  be  extended 
and  applied  to  the  case  of  a  single  inquest  held  over  a  number 
of  dead  bodies. 

We  are  of  opinion  the  allowance  of  $156  to  appellee  was  in 
violation  of  the  rules  of  construction  prescribed  in  our  statute 
and  of  the  generally  received  canons  of  interpretation. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Peoria,  Decatur  &  Evansville  Ry«  Co, 

V. 

Asa  Pixley  et  al. 


well,  565),  it  was  held  that  as  it  was  not  ur^ed  in  the  court  below  that  ap- 
pellant was  an  improper  party,  it  was  too  late  to  then  pay  that  appellant 
had  an  adequate  remedy  at  law,  and  the  contract  in  question  was  held  valid, 
and  the  cause  was  re-docketed  in  the  oourt  below,  and  appellees  had  filed 
their  answers  to  the  ortginal  bill  and  the  cross-bill,  when  two  other  parties 
filing  a  demun*er  to  the  bills  on  the  ground  that  appellant  was  improperly 
made  a  defendant,  the  court  permitted  appellees  to  withdraw  their  answers 
and  to  file  a  demnrrer  to  each  of  said  bills.  Heldt  that  this  was  an  abuse 
of  the  sound  legal  discretion  of  the  oourt,  and  it  was  enor  for  the  court  to 
dismiss  appellant's  cross-bill  and  dismiss  ap^iellant  as  a  party  to  the  original 
bill.  Appellees  had  full  opportunity,  upon  the  filing  of  the  cross-bill,  to 
demur  to  an  investigation  in  a  court  of  chancery  of  a  purely  legal  claim. 
But,  haying  submitted  the  matters  in  controversy  to  an  equity  court,  and 
that  court  having  decided  against  them,  it  would  be  unjust  to  now  permit 
them  to  insist  upon  another  and  different  tribunal. 

2.  AppeXl  fbom  judgment  iroT  final. — Owing  to  particular  circum- 
stances and  hardships,  courts  sometimes  refuse  to  dismiss  appeals  from  judg- 
ments which  do  not  completely  dispose  of  the  cases  in  which  they  were  en- 
tered. 

3.  PiAADiNG — Who  mat  dvmuv  for  misjoinder  of  defendants. — 
A  demnrrer  will  lie  on  the  part  of  any  or  all  defendants  for  a  nonjoinder  or 
misjoinder  of  complainants,  or  for  a  nonjoinder  of  defendants;  but  a  party 
who  is  properly  sued  has  no  right  to  object  that  another  who  is  sued  with 
him  is  improperly  made  a  defendant,  and  he  only  who  is  improperly  joined 
can  demur  for  that  cause. 

Appeal  from  the  Circuit  Oonrt  of  Edwards  connty;  the 
Hon.  C.  8.  CoNGOs,  Judge,  presiding.  Opinion  filed  October 
10,  1884. 

Messrs.  Stevens,  Lee  &  Hobton,  for  appellant;  tliat  the 
railroad  company  was  a  proper  and  necessary  tliongh  not  an 
indispensable  party  defendant,  cited  Osborn  v.  Bk.  of  U.  S., 
9  Wlieaton,  738;  Cameron  v.  McKoberts,  3  Wheaton,  591; 
Harding  v.  Handy,  11  Wheaton,  132;  Shields  v.  Barron,  17 
Howard,  130. 
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The  court  having  once  acquired  jurisdiction  of  the  parties 
and  the  subject-matter,  should  retain  the  case  to  do  complete 
justice:  Sherlock  v.  Village  of  Winnetka,  59  111.400;  Sterl  v. 
Sterl,  2  Brad  well,  223;  Follensbee  v.  Scot.  Am.  Mort.  Co. 
7  Brad  well,  486;  Channon  v.  Stewart,  103  111.  641;  Apperson 
V.  Gogin,  3  Brad  well,  48;  Conklin  v.  Foster,  57  111.  105; 
Boyd  V.  Hunter,  44  Ala.  705;  Pool  v.  Docker,  92  111.  501. 

Mr.  W.  F.  Foster  and  Messrs.  Hanna  &  Adams,  for  appel- 
lees; that  the  power  of  the  court  to  allow  answer  to  be  witli- 
drawn  and  demurrer  afterward  to  be  filed  is  within  the  sound 
discretion  of  the  court,  and  unless  the  court  has  abused  its 
discretion,  the  appellate  court  will  not  reverse,  cited  Bowau  v. 
Kirkpatrick,  14  111.  6. 

Baker,  J.  This  cause  was  before  us  at  the  August  term, 
1883  (see  13  Bradwell,  565),  where  a  statement  of  the  case 
will  be  found.  We  then  decided  upon  the  merits  of  the  sev- 
eral controversies  arising,  both  upon  the  original  and  the  cross- 
bills herein;  and  the  decree  was  reversed  on  account  of  errors 
in  the  computation  of  amounts  to  be  contributed  by  some  of  the 
then  appellants.  We  directed  that  the  cause  should  be  referred 
to  the  master,  to  state  the  accounts  on  the  basis  suggested  by 
us;  and  it  was  intimated  in  the  opinion  that  leave  might  be 
given  Hinkle  and  Pixley  to  file  cross-bills  for  the  purpose  of 
protecting  certain  rights  and  equities.  We  fully  sustained 
the  validity  of  the  contract  involved  in  the  litigation,  the 
right  of  the  Goulds  to  a  contribution  from  the  joint  contractors 
with  them,  and  the  right  of  the  present  appellant,  the  P.  D. 
&  E.  Ry.  Co.,  to  a  decree  upon  its  cross-bill.    We  then  said: 

^'  It  is  a8si2:ned  as  error  that  the  court  did  not  dismiss  the 
cross-bill  filed  by  the  P.  D.  &  E.  Ry.  Co.  The  objections 
stated  are  that  the  corporation  was  not  a  necessary  or  proper 
party  to  the  original  bill,  and  that  its  claim  set  up  in  the  cross- 
bill was  a  purely  legal  claim,  which  could  be  enforced  in  a 
court  of  law.  It  was  not  urged  in  the  court  below  as  ground 
of  demurrer,  that  an  improper  party  was  made  a  defendant  to 
the  bill  filed  by  the  Goulds,  nor  was  any  demurrer  interposed 
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to  the  cross-bill;  bnt  answers  were  filed  to  both  bills,  and  the 
two  causes  were  heard  on  their  merits  without  demurrer  or 
oiijection,  and  it  is  too  late  now  to  say  there  was  an  adequate 
remedy  at  law  or  that  an  unnecessary  party  was  made  a  de- 
fendant." 

At  the  April  term,  1884,  of  the  EJwards  Circuit  Court, 
tlie  cause  was  rc-docketed  in  that  court. 

Thereupon  Hoffman  and  Plinell,  two  of  the  defendants 
to  both  the  original  bill  and  the  cross-bill,  filed  a  demurrer 
to  the  original  bill,  on  the  ground  the  P.  D.  &  E.  Ry.  Co. 
was  improperly  made  a  defendant  to  said  bill.  And  Pixley 
and  nine  other  defendants  were  per  nutted  by  the  court  to 
withdraw  their  answers  to  both  the  original  bill  and  the  cross- 
bill and  to  tile  a  demurrer  to  each  of  said  bills. 

Thereupon  the  court  sustained  all  of  these  demurrers,  and 
dismissed  the  original  bill  as  to  the  P.  D.  &  E.  Ry.  Co.,  and 
also  dismissed  the  cross-bill  of  that  corporation. 

From  the  decree  thus  entered,  dis?nissing  its  cross-bill  and 
dismissing  it  as  a  party  to  the  original  bill,  the  P.  D.  &  E. 
Ry.  Co.  h  B  !:aken  this  appeal.  It  is  suggested  that  the  de- 
cree is  not  final,  the  original  bill  being  still  retained  as  to  the 
other  defendants,  and  that  no  appeal  lies  from  it.  Owing  to 
particular  circumstances  and  hardships,  the  courts  have  re- 
fused to  dismiss  appeals  from  some  judgments  which  did  not 
completely  dispose  of  the  cases  in  which  they  were  entered. 
Freeman  on  Judgments,  Ch.  1,  Sec.  35. 

The  case  of  W.  U.  Tel.  Co.  v.  P.  &  A.  Tel.  Co.,  49  111.  90, 
seems  to  be  an  authority  to  sustain  this  appeal. 

As  respects  the  defendants,  Hoffman  &  Plinell,  we  find, 
upon  a  careful  inspection  of  the  record,  that  they,  on  the  re- 
manding of  the  cause,  occupied  but  a  slightly  different  posi- 
tion to  that  occupied  by  Pixley  and  the  other  defendants  to 
the  original  and  cross-bills.  They,  Hoffman  and  Plinell,  had 
answered  the  cross-bill  prior  to  the  first  hearing  of  the  cause. 
It  appears  from  the  record  that  at  the  November  term,  1882, 
it  was  expressly  stipulated  by  agreement  of  all  the  parties, 
that  the  answer  to  the  cross-bill  and  the  supplemental  cross- 
bill should  be  taken  as  an  answer  by  all  the  defendants  named 
in   said  bill,  except  Ansel  A.  Gould  and  Philander  Gould. 


»-    • 
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And  not  only  this,  bnt  the  answer  itself,  which  was  filed 
April  11,  1882,  shows  on  its  face  it  was  the  "joint  answer," 
not  only  of  Pixley  and  the  defendants  specially  named  in  the 
answer,  but  of  the  "  other  defendants  in  a  cross-bill  filed  by 
the  P.  D.  &  E.  Ev.  Co.,  etc." 

It  appears,  however,  Hofi'inan  and  Plinell  did  not  join  in 
the  answer  to  the  original  bill,  and  that  by  some  oversight  a 
default  was  not  entered  as  to  them.  At  the  hearing  "  all  the 
parties  to  the  suit"  appeared,  and  were  represented  by  their 
several  solicitors,  and  the  cause  was  heard  upon  the  pleadings 
and  proofs.  The  action  of  the  court  in  permitting  Pixley 
and  others  to  withdraw  their  answers  to  the  original  bill-  and 
cross-bill  and  file  demurrers,  was,  in  our  opinion,  an  abuse  of 
the  sound  legal  discretion  imposed  upon  the  court. 

Said  defendants  had  full  opportunity,  upon  the  filing  of  the 
cross-bill,  to  demur  and  object  to  an  investigation  in  the 
court  of  chancery  of  a  legal  claim  which  could  be  enforced 
in  a  court  of  law.  They  elected  not  to  do  this,  but  to 
test  the  validity  of  the  claim  and  the  merits  of  the  ca^c  in 
the  chancery  court.  Had  that  court  found  and  decreed  the 
contract  in  controversy  void,  there  is  no  doubt  that  determi- 
nation would  have  made  the  question  of  such  validity  and  all 
other  questions  involved  in  the  issues  res  adjudicata  as  to 
appellant;  and  the  decree  of  the  court  could  have  been  plead- 
ed in  bar  to  a  subsequent  suit  at  law.  Having  elected  to 
submit  the  matters  in  controversy  to  the  equity  court,  and 
that  court  having  decided  against  them,  it  would  be  mani- 
festly unjust  and  unfair  to  now  permit  them  to  insist  upon 
another  and  a  different  tribunal.  Parties  should  not  be 
allowed  to  thus  trifle  with  the  rights  of  others  and  with  the 
courts.  Appellees  having  deliberately  selected  their  bed 
should  be  permitted  to  lie  in  it.  It  would  seem  that  if  when 
the  case  was  first  here,  it  was  then  too  late  to  say  there  was 
an  adequate  remedy  at  law,  it  would  necessarily  follow  it  was 
also  too  late  after  the  cause  had  been  remanded. 

As  we  have  seen,  the  defendants,  Hoff^man  and  Plinell,  had 
also  answered  the  cross-bill  and  elected  to  test  the  validity  of 
appellant's  claim  in  the  court  of  chancery,  and  what  we  have 
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said  with  reference  to  PIxley  and  others  app]  ies  as  well  to 
them. 

As  respects  the  demurrer  of  Hoffman  and  Plinell  to  the  orig- 
inal bill  of  the  Gonlds  on  the  ground  that  there  was  a  mis- 
joinder of  the  appellant  corporation  witli  the  other  defend- 
ants, we  think  it  was  improperly  sustained.  A  demurrer 
will  lie  on  the  part  of  any  or  all  defendants  for  a  nonjoinder 
or  misjoinder  of  complainants,  or  for  a  nonjoinder  of  defend- 
ants; but  a  party  who  is  properly  sued  has  no  right  to  object 
that  another  who  is  sued  with  him  is  improperly  made  a 
defendant,  and  he  only  who  is  improperly  joined  can  demur 
for  that  cause.  Story's  Equity  PI.  g§  544  and  237;  Crane 
V.  Deming,  7  Conn.  387;  Ilorton  v.  Sledge,  29  Ala.  498; 
Christian  v.  Crocker,  25  Ark.  327. 

It  is  suggested  that  the  only  parties  who  could  complain  of 
the  order  sustainino^  the  demurrer  to  the  oriorinal  bill  and  dis- 
missing  appellant  therefrom,  are  tlie  Goulds,  complainants 
therein.  After  appellant  filed  its  cross-bill  the  Goulds  had 
no  power  to  dismiss  their  bill,  cither  generally  or  as  to  appel- 
lant, without  its  consent.  R.  S.  Ch.  22,  Sec.  36.  Appellant 
had  substantial  rights,  both  under  the  original  and  the  cross- 
bill, which  wi3re  atfected  by  the  orders  of  the  court,  and  it  had 
the  right  under  the  circumstances  of  the  pleadings  and  the 
record  to  have  the  benefits  it  had  obta^ined  b}'  the  litigation 
thus  far,  and  the  advantage  of  its  position  in  the  court  of 
chancery.  By  the  action  of  the  court,  appellant  was  com- 
pletely dismissed  from  the  proceedings,  and  the  whole  case 
was  fully  disposed  of,  so  far  as  it  was  concerned. 

The  orders  and  decrees  of  the  court  dismissing  the  cross- 
bill of  appellant  and  dismissing  it  as  a  party  to  the  original 
bill,  are  reversed,  and  the  cause  is  remanded  with  instructions 
to  reinstate  appellant  to  the  position  it  occupied  after  the 
former  reversal  of  the  cause,  and  then  proceed  in  conformity 

with  the  former  opinion  herein. 

Eoversed  and  remanded. 

Caset,  C.  «r.,  took  no  part  in  the  decision  of  this  case. 
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Francis   Hogg 

V. 

The  People,  ETa 

1.  Indictment  under  Dram  Shop  Act. — "Where  a  number  of  persons 
assembled  at  a  house  for  the  purpose  of  dancing,  and  plaintiiF  in  error  was 
induced  to  go  to  a  neighboring  town  and  procure  a  jug  of  whisky,  and  it 
was  understood  that  he  should  contribute  thirty  cents  of  the  price  paid  for 
the  liquor  and  the  others  the  residue,  some  contributing  before,  others 
after,  its  procurement.  Held,  that  an  indictment  will  not  lie  against  plaintiff 
in  error  for  selling  intoxicating  liquors  in  less  quantity  than  one  gallon,  with- 
out having  a  legal  license  to  keep  a  dram  shop. 

2.  Construction  op  statute. — The  thirteenth  section  of  the  Dram 
Shop  Act  should  receive  a  fair  and  liberal  construction  and  be  strictly  en- 
forced, but  at  the  same  time  it  is  to  he  interpreted  within  its  true  intent  and 
meaning,  and  a  thing  within  the  intention  is  within  the  statute,  though  not 
within  the  letter,  and  a  thing  within  the  letter  is  not  within  the  statute,  un- 
less within  the  intention. 

Error  to  the  County  Conrt  of  Pope  county;  the  Hon.WM. 
V.  Eldkidge,  Judge,  presiding.     Opinion  filed  October  10, . 

1884. 

Messrs.  Morris  &  Boteb,  for  plaintiff  in  error. 
Mr.  James  A.  Rose,  for  defendants  in  error. 

Baker,  J,  Francis  Hoga^,  plaintiff  in  error,  was  tried  and 
convicted  at  the  July  term,  1884,  of  the  County  Conrt  of  Pope 
county,  upon  an  indictment  for  selling  intoxicating  liquor  in 
less  quantity  than  one  gallon  without  having  a  legal  license 
to  keep  a  drain  shop,  and  a  judgment  was  entered  against  hiin 
for  a  fine  of  $60  and  costs. 

The  substance  of  the  transaction  upon  which  the  indictment 
13  predicated  was,  that  on  the  26th  of  December,  1882,  a  num- 
ber of  persons  assembled  at  the  house  of  Jonathan  Wallace 
for  the  purpose  of  dancing,  and  some  of  the  young  men  in- 
duced  plaintiff  in  error  to  go  to  Shetlerville  and  get  a  jug  of 
whisky,  one  of  them  furnishing  him  a  horse  for  that  purpose. 
It  was  understood  that  Hogg  should  contribute  thirty  cents 
of  the  price  paid  for  the  liquor,  and  the  others  the  residue. 
The  liquor  was  accordingly  obtained  and  the  jug  placed  in  a 
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barn,  where  the  contributors  to  the  purchase  money  and  their 
friends  partook  of  the  contents.  The  whisky  was  apportioned 
to  some  extent  in  proportions  consonant  with  the  several  sums 
paid  by  the  several  parties.  Prior  to  its  procurement  some 
of  the  young  men  paid  their  contributions,  and  others  as^reed 
tliey  would  contribute  certain  amounts,  while  still  others  were 
not  parties  to  the  arrangement  until  after  the  liquor  had  been 
brought  to  the  barn.  The  witnesses  all  state  they  put  in 
their  money  to  help  pay  for  the  whisky. 

The  thirteenth  section  of  the  Dram  Shop  Act  provides 
tliat  the  giving  away  of  intoxicating  liquors,  or  other  shift  or 
device  to  evade  the  provisions  of  the  act,  shall  be  held  to  be 
an  unlawful  selling.  The  statute  is  a  wholesome  police  regu- 
lation, and  should  receive  a  fair  and  liberal  construction,  and 
be  strictly  enforced,  with  an  eye  to  preventing  all  evasions 
and  subterfuges  and  making  it  potent  and  efficacious  in  its 
application  to  all  cases  plainly  within  the  mischief  intended 
to  be  cured.  At  the  same  time  it  is  to  be  interpreted  accord- 
ing to  its  true  intent  and  meaning;  and  a  thing  within  the 
intention  is  within  the  statute,  though  not  within  the  letter; 
and  a  thing  within  the  letter  is  not  within  the  statute  unless 
within  the  intention. 

There  is  no  testimony  to  sliow,  or  tending  to  show,  a  want 
of  good  faith  on  the  part  of  plaintiff  in  error,  or  that  any 
shift  or  device  to  evade  the  law  was  intended. 

In  8ubstf\nce  he  was  not  a  vendor  of  the  liquor,  but  was  an 
agent,  acting  on  behalf  of  himself  and  the  other  contributors 
to  the  purchasing  fund  for  the  purpose  of  procuring  the  whis- 
ky for  his  and  their  use  and  consumption.  The  legal  relation- 
ship that  existed  between  the  contributors  and  him  was  that 
of  principals  and  agent,  and  not  that  of  vendees  and  vendor. 
The  circumstance  that,  at  the  time  of  the  procurement  of  the 
liquor  some  of  the  proposed  principals  had  not  been  ascer- 
tained, we  do  not  regard  of  controlling  influence. 

Onr  conclusion  is  that  plaintiff  in  error  is  not  guilty  under 
the  indictment;  and  the  judgment  of  the  county  court  is  re- 
versed. 

Reversed. 

TOL.XY.   w 
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Lafayette  Eeed 

V. 

F.  G.  Garfield. 


1.  ExRCUTTON — Joint  defendants. — In  this  State,  by  statute,  the  en- 
tire amount  of  a  judgement  may  be  made  out  of  the  lands  and  tenements  of 
one  of  the  defendants  joined  with  others  in  the  same  execution  and  isi«ued 
on  a  judgment  against  all.  The  judgment  Is  virtually  joint  and  seTeral 
against  all  and  eaoh  of  the  def&ndanU  as  to  all  classes  of  property. 

2.  Execution  against  real  estate  op  suRVivon. — An  execution 
issued  and  levied  upon  the  real  estate  of  a  surviving  defendant  without 
reviving  the  judgment  against  the  deceased  defendant's  heirs  and  executors 
is  valid. 

8.  As  to  names  in  execution. — ^The  fact  that  the  execution  con- 
tained the  name  of  the  deceased  defendant  (the  execution  and  fee  biU 
1>eing  issued  more  than  two  years  since  his  death  without  reviving  the 
judgment  against  his  heirs  and  executoi*s)  would  not  render  it  void  as  to  the 
survivor.  In  order  that  the  execution  may  conform  to  the  judgment  it 
issues  against  all  the  defendants,  although  for  all  practical  purposes,  it 
amounts  to  no  more  than  an  execution  against  the  survivors. 

Appeal  from  the  Circnit  Court  of  Kane  county;  the  Hon. 
C.  W.  Ukton,  Judge,  presiding.  Opinion  filed  August  20, 
1884. 
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Mr.  R.  N.  BoTSFORD  and  Mr.  W.  R.  S.  Huntkb,  for  appel- 
lant; cited  3  Blackstone's  Cora.  418;  2  Bacon,  Abridgment, 
Execution,  685. 

Where  the  execution  issues  and  is  levied  upon  the  land  of 
the  surviving  defendant,  without  revirinp^  the  judgment 
against  the  representatives  of  the  deceased,  it  is  good:  Martin 
V.  Brapch  Bank,  15  Ark.  696;  Hardin  v.  McCause,  63  Mo. 
255;  Wade  v.  Watt,  41  Miss.  248. 

Mr.  F.  G.  Garfikld,  for  appellee;  that  the  execution  issued 
was  void,  cited  Rorer  on  Judicial  Sales,  §§  667,  734,  735, 748, 
749;  Stymets  v.  Brooks,  10  Wendell,  207;  Hildreth  v. 
Thompson,  16  Mass.  191;  Massie  v.  Long,  2  Ham.  287;  State 
V.  Poole,  6  Ired.  288;  George  v.  Latimer,  4  Yer.  22;  Aber- 
crorabie  v.  Hull,  6  Ala.  657;  Webber  v.  Kenny,  1  A.  K. 
Marshall,  345;  State  v.  Michaels,  8  Blackf.  436;  Erwin  v. 
Dundas,  4  Howard,  58;  Brown  v.  Parker,  15  111.  307;  Ran- 
som V.  Williams,  2  Wall.  (U.  S.)  315;  Pickett  v.  Hartsock,  15 
111.  279;  Finch  v.  Martin,  19  111.  Ill;  R.  S.  1874,  Oh.  77, 
§  39. 

Lacet,  J.   At  the  February  term  of  the  Circuit  Court  of  Kane 

count}-,  1884,  the  raotioti  by  appellee  theretofore  made  to  quash 

the  execution,  issued  on  the  decree  in  favor  of  appellant  against 

him  and  J.  Wesley  Morris,  who  was  living  at  the  time  of  its 

rendition,  but  deceased  before  the  issuing  of  the  execution  and 

fee  bill  came  up  to  be  heard.     It  appears  that  at  the  time  of 

such  issuing  Edgar  and  Rebecca  Morris  had  been  for  more 

than  two  years  executrix  and  executor  of  deceased's  estate; 

that  the  said  J.  W.  Morris,  at  his  death,  was  the  owner  of  280 

acres  of  real  estate;  that  the  judgment  had  not  been  revived 

by  scire  facias  against  said  executors,  or  the  heirs  of  deceased, 

ad  required  by  the  statute,  and  that  the  attorney  of  appellant 

was  endeavoring  to  enforce  the  collection  of  the  judgment 

acrainst  the  property  of  the  appellee.     The  execution  was  in 

doe  form  against  the  goods  and  chattels  of  said  appellee  and 

said  Morris.     The  decree  was  for  $8.45,  indorsed  plaintiffs 

costs,  and  $36.36,  indorsed  defendant's  costs,  and  was  ren- 
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dered  jointly  against  appellant  and  Morris.  The  grounds  of 
the  motion  by  appellee  were  that  the  execution  aud  fee  bill 
issued  more  than  two  years  after  the  death  of  Morris  without 
reviving  the  judgment  against  his  heirs  and  executors  by 
scire  facia8j  or  otherwise.  On  the  16th  of  August,  1883,  the 
real  estate  of  appellee  was  levied  on  by  the  sheriff,  and  sold  by 
,the  sheriff  on  the  15th  of  November,  1883,  and  certificate  of 
purchase  issued  to  appellant  who  was  the  purchaser.  It  was 
admitted  tliat  the  decree  was  in  fall  force  at  the  time  the 
execution  and  fee  bill  were  issued,  and  that  the  latter  were  in 
due  form,  and  that  Morris  at  the  date  of  issue  was  deceased. 
The  court  thereupon  set  aside  the  levy  and  quashed  the  said 
execution  and  fee  bill,  to  which  the  appellant  accepted. 

It  is  conceded  by  appellant's  counsel  that  the  execution,  as 
against  the  heirs  and  estate  of  Morris,  was  void,  and  it  could  not 
be  otherwise,  for  the  decree  was  never  revived,  nor  any  notice 
under  the  statute  given  to  the  executors  of  the  estate  of  Mor- 
ris of  the  existence  of  the  judgment.  But  the  lands  of  Morris 
were  not  levied  on,  and  the  heirs  of  Morris  have  no  interest  in 
this  proceeding,  and,  in  fact,  are  not  complaining.  Appellee 
alone  makes  this  motion.  The  point  is  made  that  the  execu- 
tion, as  to  him,  is  goi.>d,  and  that  he  can  not  complain  that 
the  decree  was  not  revived  against  the  Morris  heirs,  or  notice 
given  to  his  executors. 

At  common  law  no  writ  of  elegit,  which  was  given  under 
statute  of  13  Ed.  1,  and  by  virtue  of  which  the  sheriff  seized 
and  delivered  a  moiety  of  the  lands  of  each  of  the  defendants, 
until  the  debt  was  recovered  out  of  the  rents  and  profits,  could 
issue  against  the  survivor.  It  was  impracticable,  because  the 
entire  debt  could  not  l>e  made  out  of  the  real  estate  of  one  of 
two  or  more  joint  defendants.  In  such  case  the  judgment 
was  joint  only  as  to  real  estate. 

But  at  common  law  an  execution  could  issue  aorainst  the 
survivor  or  survivors  of  two  or  more  defendants  in  the  same 
judgment  against  the  personal  property  of  such  survivor,  for 
in  case  of  personal  property  the  entire  amount  of  the  judg- 
ment could  be  made  out  of  personalty  of  any  one  of  the  de- 
•»ts;   as  to  the  personal  property    the   judgment    was 
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several  as  well  as  joint.  This  was  the  reason  of  the  rule  at 
common  law  that  execution  could  not  issue  against  the  real 
estate  of  the  survivor,  and  it  would  be  a  proper  rule  to  apply 
in  all  jurisdictions  where  the  common  law  doctrine  prevailed. 
But  in  this  State,  according  to  our  statute,  the  entire  amount 
of  the  judgment  may  be  made  out  of  the  lands  and  tenements 
of  one  of  the  defendants  joined  with  others  in  tlie  same  exe- 
cution and  issued  on  a  judgment  against  all.  In  this  State, 
under  our  statute,  there  is  no  distinstiou  in  the  power  to  take 
real  estate  and  personal  property.  The  judgment  is  virtually 
joint  and  several  against  all  and  each  of  the  defendants,  as  to 
all  classes  of  property.  We  are  not  aware  that  this  exact 
question  has  ever  been  decided  by  the  Supreme  Court  in  this 
State,  but  we  find  a  well  considered  case  decided  by  the  Supreme 
Court  of  Alabama  where  the  same  question  arose,  in  which 
it  was  held  that  the  execution  was  valid  against  the  survivor 
without  revival  against  his  co-defendant  (Martin  v.  Branch 
Bank  of  Decatur,  15  Ala.  592),  and  we  fully  approve  of  the 
reasoning  in  that  case.  In  this  State  the  reason  of  tlie  rule 
as  at  common  law  against  the  issuing  of  an  execution  against 
the  real  estate  of  the  survivor  without  revival,  having  failed, 
the  rule  itself  must  be  abandoned,  and  by  analogy  to  the  rule 
at  common  law  allowing  an  execution  to  issue  against  the 
personal  estate  of  the  survivor,  the  same  should  be  allowed 
against  the  real  as  well  as  the  personal  estate  of  such  survivor 
under  our  statute.  See  also  Freeman  on  Executions,  §  36. 
The  cases  of  Woodward  v.  Bennett,  1  Cowan,  712,  and  Eranus 
Lessees  v.  Dundas,  4  Haw.  78,  appear  too  in  contradiction  to 
Martin  v.  Branch  Bank,  supra/  but  in  the  former  case  the 
judsi^ment  upon  which  the  execution  was  issued  and  the  lands 
sold  had  been  rendered  against  two  defendants,  one  of  whom 
was  living  at  the  time;  but  the  lands  sold  belonged  to  the 
estate  of  the  deceased.  It  will  therefore  be  seen  that  ac- 
cording to  the  view  we  here  express,  the  decision  was  proper, 
and  the  expressions  in  the  opinion  of  the  court,  making  the 
rule  more  general  and  applicable  to  a  case  like  the  one  before 
lis,  should  be  regarded  as  dictum.  Besides  the  cause  was 
J>roaght  by  writ  of  error  to  that  court  from  the  Circuit  Court 
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for  the  Southern  District  of  Alabama.  Judge  Nelson  bases 
his  conclusions  and  expressions  on  the  case  of  Abercrombie  v. 
Hall,  6  AJa.  657.  But  the  Supreme  Court  of  Alabama  in  the 
Martin-Branch  Bank  Case  15  Ala.  594,  disapproves  of  the  de- 
cision in  Eranns  Lessees  v.  Dnndas,  and  states  that  the  ques- 
tion had  never  before  been  made  in  the  Supreme  Court  ot 
Alabama.  The  cases  of  Brown  v.  Parker,  15  III.  307,  Pickett 
V.  Hartsock,  15  111.  279,  and  Finch  v.  Martin,  19  111.  Ill,  do  not 
seem  to  be  in  point;  as  in  those  cases  tlie  execution  issued  on 
judgments  where  the  sole  defendant  was  deceased,  and  such  will 
be  found  to  be  the  case  with  nearlv  all  the  authorities  cited  bv 
appellee's  counsel ;  and  as  to  the  few  eases  which  hold  other- 
wise it  will  be  seen  thev  are  based  generallv  on  a  mistaken 
notion  of  what  had  been  decided  in  other  cases.  The  fact 
that  the  execution  contained  the  name  of  Morris,  could  not 
render  it  void  as  to  appellee.  That  could  only  have]  the 
effect  to  preserve  the  identity  of  the  judgment  and  show  upon 
what  it  was  issued.  Freeman,  in  his  work  on  Executions, 
Sec.  36,  8a3'8:  "  In  order  that  the  execution  may  conform  to 
the  judgment  it  issues  against  all  the  defendants,  although 
for  all  practical  purposes  it  amounts  to  no  more  than  an 
execution  against  tlie  survivors." 

It  could  certainly  do  the  appellee  no  harm  that  the  name 
of  Morris  was  contained  in  the  execution.  We  are  there- 
fore of  the  opinion  that  the  circuit  court  erred  in  sustaining 
the  motion.     The  judgment  is  therefore  reversed  and  the  cause 

remanded* 

Reversed  and  remandeJ. 


15    2»4  ^  ^ 

.5?-j»  Peter  Bressler 

V. 

August  Schwertperger. 

iNSTRrcTiOKS.— Where  certain  instructions  griven  assumed  that  an  al- 
leged settlement  was  not  made,  which  was  the  question  at  issue  and  upon 
which  the  evidence  wa5  conflicting:.  Heldt  that  the  fact  that  other  iostruc* 
tlons  were  given  stating  that  if  the  settlement  had  been  made,  then,  etc. , 
did  not  cure  the  eri'or* 
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Appeal  from  the  Circuit  Court  ofWh-teside  county;  tlie 
Hon.  William  Bbown,  Judge,  presiding.  Opinion  filed  Au- 
gust 20,  1884. 

Messrs.  0.  J.  &  0.  0.  Johnson,  for  appellant;  cited  C.  & 
N.  W.  Ry.  Go.  V.  Dimick,  96  111.  47;  Am.  Ins.  Co.  v.  Craw- 
ford,  89  III.  62;  Chambers  v.  People,  105  III.  409. 

Mr.  J.  E.  MgPherran,  for  appellee;  cited  McNally  v. 
O'Brien,  88  111.  237;  Lovinguth  v.  City  of  Bloomington,  71 
III.  238;   Mass.  M.  L.  Co.  v.  Robinson,  98  111.  325. 

Laoey,  J.  This  was  a  suit  brouq:ht  by  appellant  against 
appellee  in  assumpsit  to  recover  an  account,  and  the  appellee 
pleaded  general  issue  and  also  a  plea  of  set-off. 

The  trial  before  the  court  and  a  jury  resulted  in  a  verdict 
aud  judgment  over  against  appellant  in  the  sum  of  $135.  The 
evidence  shows  and  it  is  admitted  by  counsel  for  appellee  that 
it*  one  item  of  the  latter's  account  of  set-utf  amountinj^  to 
between  $:300  and  $300  had  not  been  allowed,  tlie  verdict 
and  judgment  should  have  been  for  appellant.  Concerning 
this  item  it  was  contended  by  appellant  and  denied  by  appel- 
lee, that  it  was  included  in  a  settlement  between  them  in  Au- 
gust, 1881.  The  evidence  as  to  whether  this  item  was  so  in- 
cluded in  the  settlement  or  not  was  conflicting. 

The  claim  in  appellee's  set-off  account  mentioned  originated 
in  a  debt  due  from  appellant  as  security  for  one  Low,  to  a 
firm  in  Chicago  of  the  name  of  Pelton  &Pomeroy,  of  $1,200, 
which  was  compromised  by  appellant  and  that  firm  for  $600, 
appellee  and  Frank  Bressler  securing  the  claim,  for  which  ap- 
pellee claims  he  was  to  be  paid  of  the  amount  saved  one  half 
of  it,  or  $300,  appellant  claiming  he  was  only  to  have  one 
third  or  $200. 

At  the  instance  of  the  appellee  the  following  instruction 
was  given,  which  was  excepted  to  by  appellant  and  now  as- 
signed for  error,  to  wit: 

"That  if  the  jury  believe  from  the  evidence  the  plaintiff 
and  defendant  settled  up  all  their  matters  of  account  in  full 


296  Appellate  Courts  of  Illinois. 

Bressler  v.  Schwertferg^r. 

on  the  23d  day  of  March,  1883,  in  the  office  of  Adam  Smith 
at  Sterling,  except  the  so  ceiled  claim  of  Pelton  &  Pomeroy 
and  the  balance  of  $37  due  from  Bressler  to  defendant,  then 
the  jury  shall  find  for  the  defendant  and  assess  his  damages  at 
snch  amount  as  they  may  determine  from  the  evidence  is  due 
liim,  the  defendant,  for  and  on  account  of  such  Pelton  &  Pom- 
eroy claim,  if  the  same  has  been  proven."  The  4th  and  6th  of 
appellee's  instructions  are  somewhat  similar  as  regards  the 
Pelton  &  Pomeroy  claim. 

It  will  be  seen  that  this  instruction  wholly  ignores  the  ques- 
tion at  issue,  as  to  whether  or  not  the  claim  was  settled  in 
August,  1881,  and  assumes  that  it  was  not  so  settled,  thus  de- 
priving appellant  of  all  his  evidence  produced  to  show  that  it 
was  settled  in  August,  1881.  This  was  certainly  erroneous; 
but  it  is  claimed  that  the  court  gave  for  appellant  instructions 
to  the  efifect  that  if  the  claim  was  settled  in  August,  1881, 
and  the  evidence  showed  it,  the  appellee  should  not  be  allowed 
it  on  account,  and  hence  the  error  could  do  no  harm.  We  are 
not  prepared  to  say  that  such  was  the  case.  It  can  not  be 
known  what  eflfect  this  error  had,  and  we  can  not  say  from  an 
examination  of  the  evidence  that  the  merits  were  clearlv  in 
favor  of  appellee;  that  the  instructions  did  appellant  no  harm. 
This  error  was  repeated  in  two  other  instructions.  And  the 
court  should  not  have  assumed  that  appellant  owed  appellee 
$37  besides  this  Pelton  &  Pomeroy  item.  ^We  express  no 
opinion  as  to  the  weight  of  the  evidence  as  it  is  not  necessary, 
the  judgment  being  reversed  for  error  in  giving  appellee's  in- 
structions.    The  judgment  is  reversed  and  cause  remanded. 

Iteversed  and  remanded. 
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Chase  Gliddeii 

V. 

Cenia  Nelson. 

Bastard  child— Liability  of  father  for  support. — It  is  necessary 
to  8how  that  the  father  of  an  illegitimate  child  made  an  express  promise 
for  his  necessary  maintenance,  or  adopted  him  as  his  own,  or  prooeedinf^ 
were  held  under  the  bastardy  laws  to  render  the  father  legally  liable  to  sup- 
port such  child. 

Appeal  from  the  Circuit  Court  of  De  Kalb  county;  the 
Hon.  Charles  Kellum,  Judge,  presidiufi^.  Opinion  tiled 
August  20,  1884 

This  was  an  action  of  assumpsit  commenced  by  appellee 
against  appellant  in  the  circuit  court  in  April,  1883,  to  re- 
cover for  the  care,  nurture  and  maintenance  of  the  bastard 
child  of  the  appellee  which  she  claimed  was  begotten  by  the 
appellant,  out  of  wedlock,  and  while  she  was  an  unmarried 
woman. 

It  appears  from  the  evidence  that  some  time  from  1872  to 
1875  the  appellee  entered  service  in  the  family  of  James 
Gliddeu,  the  father  of  appellant,  as  a  house  servant,  and  was 
there  in  that  capacity  at  various  times  from  that  date  up  to  a 
few  months  before  this  suit  was  brought.  During  that  time 
James  Glidden  was  absent  from  home  more  or  less,  and  ap- 
pellant, his  son,  lived  at  home  and  had  charge  in  part  of  the 
farm  and  work.  The  wife  of  James  Glidden,  the  appellant's 
mother,  was  at  home  nearly  all  the  time  and  had  charge  of 
the  house.  The  appellant  is  now  thirty  years  old  and  was 
married  in  1^82.  The  appellee  testifies  that  the  child  was 
three  years  old  July  17,  1883,  and  thai  it  was  begotten  by  ap- 
pellant while  she  was  an  inmate  of  his  father's  family,  and 
that  in  consequence  of  her  pregnancy  in  the  spring  of  1880, 
she  was  requested  by  appellant  to  go  away,  and  that  if  she  did 
not  go  away  he  would  have  to  leave,  and  that  she  accordingly 
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went  to  the  State  of  Wisconsin,  and  there,  at  the  home  of  her 
sister,  Mrs.  Mason,  gave  birth  to  the  child.  She  afterward 
returned  to  Glidden's. 

The  appellant  denies  all  knowledge  of  the  child  nntil  about 
a  month  after  he  was  married,  and  denies  having  had  sexual  in- 
tercourse with  the  appellee,  and  denies  any  intimacy  with  her, 
and  his  father  and  mother  testify  that  they  never  saw  appel- 
lant have  any  improper  intimacy  with  her,  and  the  motlier 
saw  nothing  different  between  appellant  and  appellee  while 
at  her  house  from  the  ordinary  way  in  which  an  ordinary  hired 
girl  is  treated,  and  did  not  know  she  was  in  the  family  way. 
Appellee  had  a  husband,  but  she  thinks  he  was  dead  and  had 
been  dead  about  ten  years  at  the  time  she  testified — ^got  killed 
on  a  railroad.  She  got  a  letter  from  him  that  he  was  coming 
to  see  her  on  the  train  and  there  was  an  accident  on  the  train 
that  he  was  to  come  on,  and  she  never  heard  from  him  after 
the  letter.  There  was  no  express  promise  on  the  part  of  ap- 
pellant to  pay  for  the  care  and  nurture  of  the  child  and  he 
never  adopted  it  as  his  own,  and  no  proceedings  in  bastardy 
were  ever  commenced  against  him  by  appellee.  Therle  was  a 
recovery  of  $(300  by  appellee,  which  judgment  is  appealed 
from.  There  is  the  evidence  of  appellee  that  appellant  prom- 
ised to  send  her  money  to  Wisconsin,  made  just  before  she 
left  Glidden's,  but  it  clearly  appears  that  this  promise  referred 
solely  to  her  wages  and  nothing  more. 

Messrs.  Carnes  &  Denton,  for  appellant;  that  a  complaint 
under  the  Bastardy  Act  must  be  filed  by  an  unmarried 
woman,  cited  Durham  v.  People,  49  111.  233;  Cook  v.  People, 
61  111.  143;  Volksdorf  v.  People,  12  Bradwell,  534. 

There  is  no  liability  on  the  part  of  a  father  of  an  illegitimate 
child  to  support  such  child,  except  on  an  express  promise  or 
on  proceedings  instituted  under  the  bastardy  laws:  5  Wait's 
Actions  and  Defences,  49;  Cameron  v.  Baker,  1  C.  &  P.  R 
268;  Furillio  v.  Crowther,  7  D.  &  R  R  612;  Moncrief  v. 
Ely,  19  Wendell,  405:  Wiggins  v.  Keizer,  6  Ind.  252;  2  Kent's 
Com.  215;  Sehouler's  Domestic  Relations,  2d  Ed.  384;  1  Par- 
sons  on  Contracts,  200. 
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Messrs.  Jones  &  Bishop,  for  appellee;  cited  Cameron  v. 
Baker,  1  0.  &  F.  268;  Hesket  v.  Going,  6  Ep.  131;  Linnegar 
V.  Hood,  5  0.  B.  437;  1  Jacob's  Fisher's  Digest,  1018;  Gore 
V.  Hawsey,  3  F.  &  F.  507. 

Lacey,  J.  Three  main  points  are  made  by  appellant  as 
gronnds  for  reversal.  First,  that  there  was  no  snfficient  proof 
tliat  the  husband  of  the  appellee  was  dead  at  the  time  of  the 
alleged  act  of  bastardy.  Second,  that  there  is  no  preponder- 
ance of  proof  that  the  appellant  was  tlie  father  of  appellee's 
cliild,  and  thirdly,  that  under  the  proof  there  can  bo  no  recov- 
ery for  want  of  an  express  promise  on  the  part  of  the  appel- 
lant to  pay  for  the  care  and  nnrture  of  the  child.  It  is 
claimed  that  there  is  not  sufficient  proof  that  seven  years  had 
elapsed  from  the  time  appellee  last  heard  of  her  husband,  to 
the  time  of  the  conception  of  the  child,  and  hence  no  proof  of 
the  death  of  the  husband;  and  as  to  the  second  point,  that  the 
evidence  that  appellant  was  the  father  of  the  child,  rests  alone 
on  the  testimony  of  appellee,  contradicted  by  the  positive  de- 
nial of  appellant,  who,  it  is  claimed,  is  corroborated  by  cir- 
cnmstances  testified  to  by  the  appellant's  father  and  mother, 
and  that  this  proof  is  insufficient. 

However  this  may  be,  we  have  not  deemed  it  necessary  to 
determine,  as  the  decision  of  the  case  must  rest  on  the  third 
point  made. 

As  to  the  third  point,  we  find  no  evidence  in  the  record  to 
show  that  the  appellant  at  any  time  made  any  express  prom- 
ise to  pay  for  the  care,  nurture  and  expenses  attending  the 
birth  of  the  child,  or  for  any  other  matter  concerning  the 
maintenance  of  it;  nor  is  there  any  proof  that  the  appellant 
ever  adopted  the  child  as  his  own,  or  that  any  proceedings  in 
bastardy  were  ever  had  against  appellant  by  appellee. 

We  find  upon  examination,  that  the  authority  cited  by 
counsel  for  the  appellant  fully  sustains  the  doctrine  contended 
for,  that  unless  the  father  voluntarily  adopts  the  child  as  his 
own,  which  he  may  do  with  the  consent  of  the  mother,  he  will 
not  become  liable  for  its  necessary  maintenance.  That  in 
other  cases  he  is  not  liable  except  on  an  express  promise  or 
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an  order  of  affiliation.  This  is  the  common  law  rule  on  the 
subject.  But  npon  the  strength  of  the  natural  or  moral  oblii^a- 
tiou  arising  out  of  the  relation  of  the  putative  father  to  liis 
child,  an  action  at  common  lawliesforits  maintenance  and  sup- 
port upon  an  express  promise.  Wait's  Actions  and  Defences, 
Vol.  5,  p.  49;  Cameron  v.  Baker,  1  Carrington  ffe  Payne,  268; 
Furillio  v.  Crawther,  7  DowHng  &  Rjlands,  612;  Moncrief  v. 
Ely,  19  Wend.  405;  Wiggins  v.  Keizer,  6  Ind.  252;  2  Kent's 
Com.  15;  Schouler  on  Domestic  Relations,  2d  Ed.  384;  Par- 
sons on  Con  tracts,  Vol.  1,  page  260.  In  the  absence  of  statu- 
tory regulations,  the  father  is  under  no  legal  obligations  to 
support  his  illegitimate  child.  The  statute  prescribes  the 
only  legal  mode  by  which  this  support  can  be  obtained.  Sim- 
mons V.  Hull,  21  Ala.  501;  Marlett  v.  Wilson,  30  Md.  240. 

This  being  tlie  law,  under  the  proof  in  this  case  there  could 
b3  no  cause  of  action,  and  the  verdict  of  the  jury  was  entirely 
without  evidence  to  support  it.  The  judgment  will  therefore 
be  reversed. 

Reversed. 
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Adelbert  B.  Kipp  et  al. 

V. 

Nicholas  Massin. 

1.  Contract  FOR  building  housb— Prkvbntbd  prom  completino 
BY  PARTr  to  the  CONTRACT. — ^The  couft  is  of  opinion  that  the  evidence 
shows  that  appellants  substantially  complied  with  their  part  of  the  contract 
and  would  have  completely  performed  it,  had  it  not  been  for  the  refusal  of 
appellee  to  allow  them  to  proceed,  and  that  appellants  having  been  prevent- 
ed  by  appellee  from  completing  the  building  on  the  time  agreed,  they  are 
entitled  to  recover  the  contract  price,  less  the  amount  that  it  would  take  to 
complete  the  work,  together  with  interest  from  the  time  when  they  ^rere 
prevented  by  appellee  from  proceeding. 

8.  Costs. — ^The  rule  in  regard  to  costs  governing  in  chancery  cases  does 
not  apply  in  proceedings  under  the  statute  to  enforce  a  mechanic's  lien. 
The  matter  of  costs  in  such  cases  is  controlled  by  statute. 
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Appeal  from  the  Circuit  Court  of  Livingston  county;  the 
Hon.  Fra.nklii^  Blades,  Judge,  presiding.  Opinion  filed 
August  20,  1884. 

The  appellants  contracted  with  appellee,  September  19, 
1884,  to  construct  a  dwelling:  house  on  his  farm,  about  six 
miles  east  of  the  town  of  Minonk.  The  appellee  was  to  do 
all  the  excavating  necessary  for  the  laying  of  all  the  walls, 
]ncludin<;  cellar,  cistern  walls  and  piers,  and  deliver  all  mate- 
rials necessary  for  the  construction  of  tlie  building  on  the 
ground  ready  and  handy  for  the  workmen.  The  appellants 
were  to  construct  and  lay  the  foundation  walls  12  inches  in 
thickness  for  the  main  building,  which  was  to  be  16x28  feet  on 
the  ground  and  an  eight  inch  brick  wall  under  the  L  part  which 
was  to  be  14x16  feet;  the  wall  under  the  main  hpilding  was 
to  be  six  feet  and  that  under  the  L  part  three  feet  high;  piers 
were  to  be  laid  to  support  the  porch  foundation  on  each  side 
of  the  L.  The  main  building  was  to  be  eight  feet  high.  The 
first  and  second  stories  to  be  connected  by  a  box  stair- 
way landing  in  a  hall  above.  The  L  part  was  to  be  12 
feet  high  with  a  porch  and  small  room  constructed  on  each 
side  of  it.  The  L  to  be  constructed  with  and  a  part  of  the 
main  building.  The  upper  and  lower  floor  joists  to  be  2x8 
inches.  All  studding  and  upper  ceiling  joists  to  be  2x4 
inches  and  16  inches  from  center  to  center.  All  the  floors, 
main  and  upper  floor  in  the  L,  were  to  be  laid  with  first  com- 
mon hard  pine  flooring.  The  kitchen  floor  to  be  laid  with 
maple  flooring  wainscoted  2  feet  8  inches  high.  The  siding 
to  be  clear-rafters,  to  be  2x4  inches  and  two  feet  apart,  sheet- 
ing under  the  shingles  to  be  No.  2;  fencing  shingles  to  be 
Star  A.  Star  A,  laid  four  and  one  half  inches  to  the  weather; 
cornice  to  be  made  of  B  box  boards.  The  house  to  be  sheeted 
throughout  with  dry  second  common  boards.  There  are 
other  s{)eciflcations  not  necessary  to  name  in  regard  to  the 
windows,  blinds  and  outside  and  inside  doors,  and  in  regard 
to  the  plastering  and  painting,  and  chimneys,  spouting,  cis- 
tern and  privy.  The  building  to  bo  completed  by  the  20tli 
November,  1881.  To  be  finished  in  a  plain  and  substantial 
manner. 
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Tlie  appellee  was  to  pay  to  appellants  $1,461.17,  cash  in 
hand,  on  the  completion  of  the  job,  and  the  appellee  was  to 
provide  board  for  the  workmen  while  engaged  in  the  constrnc- 
tion  of  the  honse. 

The  appellants  filed  their  petition  in  the  circnit  court  to  en- 
force a  mechanic's  lien,  and  the  petition  and  amended  petition 
set  forth  the  contract,  and  that  the  work  had  been  fully  com- 
pleted according  to  the  contract,  together  with  the  changes 
made  at  request  of  appellee,  except  ten  days'  work  for  one 
man  and  some  paint  and  plastering  materials,  and  that  he 
was  ready  to  complete  the  same,  but  that  on  May  1,  1882,  ap- 
pellee forbade  tliem  to  come  upon  the  premises  to  work  on 
tlie  building,  and  60  discharged  them;  charges  that  the  time 
for  the  completion  of  the  said  building  had  been  extended  by 
appellees  on  account  of  the  delays  caused  by  the  latter  to  com- 
ply with  the  contract  on  his  part;  that  the  work  and  ma- 
terials done  and  furnished,  an  itemized  account  of  which  with 
the  prices  set  opposite  to  each  was  attached  to  the  bill,  amounted 
to  $1,564.53;  that  no  part  had  been  paid  by  appellee.  Tiie 
appellee  set  up  in  answer  by  way  of  defense  that  he  had  not 
been  guilty  of  laches  on  his  part  in  not  fulfilling  his  part  of 
the  contract,  or  that  he  had  extended  the  time  of  completion 
of  the  building,  or  waived  it,  and  denies  he  was  to  pay  any 
thing  for  the  changes  on  the  building,  or  that  the  changes 
caused  any  extra  work  or  expense  for  which  he  should  pay. 

The  appellee  admits  that  he  refused  to  allow  appellants  to 
complete  the  building  because  complainants  had  not  complied 
with  their  contract  in  workmanship  or  materials,  or  time. 
The  cause  was  referred  to  the  master  in  chancery  to  take  the 
proof  and  report  the  same  with  his  conclusions  to  the  court 
by  Sept  20,  1883.  The  master  afterward  reported  to  the 
court  in  compliance  with  the  order  in  regard  to  the  points  in 
dispute  as  well  as  others.  That  in  pursuance  of  said  con- 
tract the  appellants  commenced  the  erection  of  the  buildings; 
that  soon  thereafter  the  plan  of  the  dwelling  house  was 
changed  so  as  to  materially  enlarge  soine  portions  thereof,  at 
the  suggestion  of  appellee,  who  agreed  to  pay  appellants  the 
additional    costs  above  the  contract  price;    that  appellants' 
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continued  to  perform  their  part  of  the  contract  until  tlie  ap- 
pellee, without  fault  on  their  part,  prevented  them  from  pro- 
ceedinof  or  from  coming  onto  the  premises;  that  the  appel- 
lants were  ready  to  perform,  but  were  prevented  by  appellee; 
that  appellants  did  all  they  were  required  to  do,  but  six  days' 
work  for  one  carpenter  and  five  days'  work  for  one  mason,  and 
three  days'  work  for  one  painter;  that  there  was  due  appel- 
lants the  sum  of  $1,552.33;  that  the  master's  costs  were 
1123.86. 

Tiie  appellants  excepted  to  the  master's  report  because  no 
interest  was  allowed  by  the  master. 

The  court,  in  its  final  decree,  found  that  the  building  was 
not  in  compliance  with  the  terms  of  the  contract  as  to  work- 
manship and  materials,  and  that  by  reason  of  sucli  deviation 
from  the  terms  of  the  original  contract  and  specifications  the 
appellee  had  suflfered  damages  to  the  amount  of  $051.17,  and 
that  by  reason  thereof,  appellants  only  were  entitled  to  the 
sum  of  $800;  set  aside  the  master's  report  and  gave  decree 
for  the  latter  sum,  and  decreed  that  appellants  pay  all  the 
costs  of  the  suit.  From  that  decree  an  appeal  was  taken  to 
this  court. 

Mr.  W.  C.  Simpson  and  Messrs.  Barnes  &  Muir,  for  ap- 
pellants; cited  Taylor  V.  Renn,  79  III.  181,  185;  Eyster  v.  Par- 
rott,  83  111.  517;  Vermont  M.  E.  Church  v.  Brose,  104  111.  206; 
2  Sutherland  on  Damages,  521. 

Mr.  C.  0.  Strawn.  for  appellee. 

Lacey,  J.  After  a  careful  review  of  the  testimony  and  a 
fnll  consideration  of  that  portion  of  it  bearing  on  the  contro- 
verted points  in  issue,  we  think  the  court  erred  in  finding  the 
issues  on  those  points  in  favor  of  appellee;  we  are  satisfied  that 
the  appellants  substantially  complied  with  their  part  of  the 
agreement  and  would  have  completely  performed  it  had  it  not 
been  for  the  refusal  of  appellee  to  allow  them  to  proceed. 

We  think  that  the  delays  were  caused  by  appellee,  and  that 
the  appellants  were  not  in  fault  in  not  completing  tlie  build- 
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ing  within  the  time  fixed  in  the  contract,  and  hence  that  the 
appellants  lost  none  of  their  rights  under  the  contract  by  rea- 
son of  any  delays  in  the  completion  of  the  building. 

The  weight  of  the  evidence  seems  to  be  that  the  materials 
and  workmanship  were  as  good  as  the  contract  called  for.  The 
appellee  may  have  been  somewhat  disappointed  with  the  ma- 
terial in  not  fairly  understanding  when  the  contract  was  made 
just  what  kind  of  materials  and  workmanship  was  contracted 
for,  but  it  appears  that  tiie  specifications  in  the  contract  re- 
quired to  be  performed  by  appellants  were  substantially  com- 
plied with. 

The  contract  price  was  $1,451.17  and  the  work  was  all  com- 
pleted with  the  exception  of  a  small  amount  of  work  and  ma- 
terials, and  the  appellants  having  been  prevented  from  com- 
pleting the  building  by  appellee,  they  are  entitled  to  recover 
the  contract  price,  less  the  amount  that  it  would  take  to  com- 
plete the  work,  together  with  interest  from  May,  18S2,  the  time 
when  they  were  prevented  by  appellee  from  proceeding,  the 
basis  of  the  claim  being  in  writing.  Sanger  et  al.  v.  The  City 
of  Chicago,  65  III.  506.  The  amount  allowed  by  the  master 
appears  to  be  the  original  amount  and  interest  as  near  as  we 
can  determine,  his  finding  not  being  itemized  nor  the  basis  of 
the  calculation,  as  shown  by  the  abstract.  We  do  not  think 
the  claim  for  extras  made  out.  The  contract  price  and  inter- 
est less  the  amount  it  would  have  required  to  finish  the  house 
would  be  the  proper  basis  of  recovery  and  was  near  the  amount 
found  by  the  master. 

We  think  the  court  erred  in  decreeing:  the  costs  against  tlie 
appellants.  The  rule  in  regard  to  costs  governing  in  chancery 
cases  does  not  apply  in  case  of  proceedings  under  the  statute 
to  enforce  a  mechanic's  lien.  The  matter  of  costs  in  those 
cases  is  controlled  by  statute.  Sec.  27,  Chap.  82,  provides  as 
follows: 

"The  costs  of  proceeding  as  between  creditors  claiming 
liens  and  the  person  against  whom  the  lien  is  intended  to  be 
enforced  shall  abide  the  event  of  the  suit,  and  the  costs  as  be- 
tween creditors  aforesaid  in  contests  relative  to  each  others' 
claims  shall  be  subject  to  the  order  of  the  court,  and  the  same 
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rnle  sliall  prevail  in  respect  to  costs  growing  out  of  proceedings 
against  and  between  incumbrances." 

The  court  having  found  that  complainants  were  entitled  to 
receive  $800,  the  costs  under  this  statute  should  have  been 
given  in  their  favor. 

It  should  have  abided  the  event  of  the  suit;  the  suit  having 
terminated  in  favor  of  appellants  they  should  have  recovered 
tlieir  costs  from  appellee. 

For  these  errors  committed  on  the  part  of  the  court  below 
the  decree  is  reversed  and  the  cause  remanded. 

Heversed  and  remanded. 


George  H.  Forbes,  AdmV,  etc., 

V. 

Lillie  Williams. 

PROMISSOHY  NOTE — GiFT  WITHOUT  CONSIDERATION.— A  8U it  based  Up^n 

the  following  instrument:  "Whereas  my  niece,  Lillie  Williams,  has  per- 
formed for  me  personal  services  for  a  long  period  of  time,  for  which  I  desire* 
she  should  receive  ample  compensation  from  my  estate,  and  not  feeling  able 
at  present  to  fully  compensate  her,  I  therefore  and  hereby  acknowledge  my- 
self indebted  to  her  in  the  sum  of  twenty- five  hundred  dollars  with  interest, 
but  not  to  be  due  until  my  death,  unless  at  my  option.  Delilah  Deeds/'  After 
Mrs.  Deeis"  death  this  suit  was  brought.  The  only  services  the  evidence 
showed  were  performed  by  appellee  for  Mrs.  Deeds,  and  for  which  the  note  is 
c  aimed  to  have  been  given,  were  while  appellee  was  at  Mrs.  Deeds'  residence, 
from  April  to  October,  1875,  when  she  was  treated  as  a  guest  and  member 
of  the  family,  and  performed  no  labor  to  speak  of.  Held,  that  the  mention 
of  services  was  a  mere  sham;  that  the  note  was  a  gift  without  consideration, 
and  in  the  nature  of  a  testamentary  bequest,  and  that  no  jury  will  be  sup- 
ported by  this  court  in  finding  a  verdict  for  appellee  on  the  evidence  as  set 
forth. 

Appeal  from  the  Circnit  Conrt  of  Jo  Daviess  connty;  the 
Hon.  John  V.  Eustace,  Judge,  presiding.  Opinion  filed 
August  20,  1884. 

Mr.  EoBERT  D.  Russell,  for  appellant;  cited  Smith  v. 
HtLte,  13  Johns.  258;    Mills  v.  Wyman,  3  Pick.  207;    Oertel 
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V.  Sehroeder,  48  111.  133;  Gates  v.  Winslow,  1  Mass.  63; 
Story  on  Promissory  Notes,  7th  Ed.  Ch.  5,  §  185;  Kirkpat- 
rick  V.  Taylor,  43  111.  207;  Hampr  v.  Moore,  8  Ohio,  239; 
Forbes  v.  Williams,  13  Bradwell,  280;  Blanchard  v.  "Williamson, 
70  111.  647;  Arnold  v.  Franklin,  3  Bradwell,  141;  Gage  v. 
Lewis,  68  111.  614;  Oertel  v.  Sehroeder,  48  111.  137;  G.  W. 
Ins.  Co.  V.  Kees,  29  111.  272. 

Mr.  M.  D.  Brown  and  Mr.  Jacob  Fawcett,  for  appellee; 
that  the  jury  are  the  judges  of  the  credibility  of  the  witnesses 
and  the  weight  to  be  given  their  testimony,  cited  Starapofski 
V.  Steffins,  79  III.  303;  Wallace  v.  State,  28  Ark.  531;  Hallo- 
way  V.  Com.,  11  Bush,  344;  Ashlock  v.  Linder,  50  111.  169; 
Graff  V.  Simmons,  58  111.  440;  Graves  v.  Colwell,  90  111.  612; 
City  of  Aurora  v.  Hillman,  90  111.  61. 

Lacet,  J.  This  suit  was  a  claim  filed  in  the  county  court, 
and  upon  being  rejected  by  that  court  was  appealed  by  ap- 
pellee to  the  circuit  court,  and  is  based  on  the  following  in- 
strument in  writing,  signed  by  Delilah  Deeds,  deceased,  of 
whose  estate  the  appellant  is  administrator,  to  wit: 

"Pleasant  Valley,  III.,  Oct.  25,  1875. 
"Whereas  my  niece,  Lillie  Williams,  has  performed  for  me 
personal  service  for  a  long  period  of  time,  for  which  I  desire 
she  should  receive  ample  compensation  from  my  estate,  and 
not  feeling  able  at  present  to  fully  compensate  her,  I  there- 
fore and  hereby  acknowledge  myself  indebted  to  her  in  the 
sum  of  twenty -live  hundred  dollars,  with  interest,  but  not  to 
be  due  until  my  death,  unhss  at  my  option. 

"Delilah  Deeds." 

This  claim  is  the  same  in  character  as  that  in  controversy 
in  the  cas*  of  the  same  appellant  here  against  Mary  J.  Will- 
iams, reported  in  13  Bradwell,  280.  The  two  claimants  are 
sisters,  and  both  papers  were  written  by  Reuben  Mickcl,  who 
is  the  main  witness  to  support  each  claim.  They  were  writ- 
ten at  the  same  time  and  were  a  part  of  the  same  transaction. 
There  is  some  difference  in  the  two  notes,  particularly  in  ex- 
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pressing  the  consideration.  The  Mary  Wiiliains  note  men- 
tions ^*a  loan  of  $50"  and  ^^  sundry  services  and  acts  of  kind- 
ness," while  the  note  in  controversy  here  only  expresses  for 
consideration  "personal  services."  The  only  witness  intro- 
dneed  in  this  case  besides  Mlckel,  foi  (appellee,  was  her  sinter, 
Mary  J.  Williams,  and  the  only  one  introduced  in  the  other 
case,  outside  of  Mickel,  by  Miss  Mary  J.  Williams,  was  the 
appellee. 

There  are  several  grounds  for  error  assigned  by  the  appel- 
lant, and  among  them  is  that  the  verdict  was  manifestly 
against  the  weight  of  the  evidence,  and  as  we  have  concluded 
to  sustain  this  assignment,  we  will  not  occupy  time  in  the 
consideration  of  the  other  questions.  The  main  question  is, 
was  there  a  consideration  for  this  note?  The  note  expresses 
'^  personal  services "  already  performed  as  the  consideration 
for  it  But  the  testimony  of  Mickel  goes  to  the  point  that 
services  performed  and  to  be  performed,  was  the  consideration 
of  the  note.  We  think  that  it  is  clearly  dsducible  from  all 
tlie  evidence,  that  there  was  no  consideration  for  the  note,  and 
that  was  clearly  understood  by  appellee,  Mrs.  Deeds,  and 
Mickel,  at  the  time  it  was  drawn  up,  and  that  all  the  talk 
about  services  rendered  and  to  be  rendered,  and  the  form  of 
the  note,  was  simply  a  device  of  Mickel,  who  was  the  main 
adviser  in  the  transaction,  to  try  to  make  the  note  legal  and 
binding,  while  it  was  understood  by  him  that  it  would  not 
be  binding  unless  a  valuable  consideration  could  be  shown, 
and  that  the  note  was  in  reality  a  gift  in  the  nature  of  a  testa- 
mentary bequest    The  mention  of  services  was  a  mere  sham. 

The  only  service  that  the  evidence  shows  was  performed 
by  the  appellee  for  the  appellant,  and  for  which  the  note  is 
claimed  to  have  been  given,  was  while  the  appellee  remained 
at  the  house  and  residence  of  Mrs.  Deeds,  from  April,  1875, 
to  the  date  of  the  note,  Oct  15,  1875.  During  that  whole 
time  appellee  lived  and  boarded  with  Mrs.  Deeds  without 
performing  any  labor  to  speak  of,  and  nothing  except  as  she 
pleased,  and  was  treated  throughout  as  one  of  the  famil3'  and 
as  a  guest  Mrs.  Deeds  was  sixty-three  years  of  age,  and  we 
are  fally  satisfied  that  whatever  services  were  performed,  it 
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was  with  no  expectation  or  intent  by  either  party  that  it  shonld 
be  paid  for,  and  there  was  certainly  no  express  agreement  to 
that  effect. 

In  law,  implied  contracts  are  sndi  as  reason  and  justice  dic- 
tate, and  which,  therefore,  the  law  presumes  that  every  man 
undertakes  to  perform.  Blackstone,  Book  ?,  pp.  442,  443. 
All  the  services,  if  any,  performed  by  appellee  prior  to  the 
giving  of  the  note,  would  not  pay  for  her  board  and  lodging, 
and  hence  under  the  circumstances,  reason  and  justice  would 
not  require  Mrs.  Deeds  to  pay  her  anything,  nor  would  the 
law  imply  a  debt  against  her.  Hence  there  being  no  debt  or 
demand,  the  note  was  a  mere  gift.  Mrs.  Deeds  acknowledged  by 
the  note  that  she  "  did  not  feel  herself  able  to  fully  compensate  " 
appellee,  and  that  therefore  she  postponed  the  debt  to  be  paid 
out  of  her  estate.  When  it  is  seen  that  the  services  were  not 
worth  a  dollar  over  and  above  her  board,  how  absurd  snch  a 
statement  appears.  It  shows  that  the  note  was  drawn  in  such 
form  for  a  purpose,  and  that  evidently  was  to  make  it  answer 
in  place  of  a  will.  There  is  little  dispute  as  to  the  evidence, 
and  it  is  not  necessary  for  us  to  consider  it  in  detail;  but 
these  are  the  conclusions  we  arrive  at  after  a  full  consideration 
of  all  of  it.  We  therefore  find  that  the  note  was  a  mere  gift 
without  consideration  and  in  the  nature  of  a  testamentary  be- 
quest, and  that  no  jury  would  be  supported  by  this  court  in 
linding  a  verdict  for  appellee  on  the  evidence.  The  judgment 
of  the  court  below  is  therefore  reversed. 


William  Offield,  use,  etc., 


15      80S 

101   ^eoo  V. 

15"  "308  Frank  Silur  et  al. 

115     ^410 

1.  BfLii  69  ttXCKPTtoKfl,  WttfiN  KOT  HfiCKssAnv.— When  the  record 
shows  that  the  grounds  of  the  motion,  as  well  as  the  grounds  of  dismissal, 
were  that  the  court  below  had  no  jurisdiction,  it  is  sufficient  to  bring  up  the 
deoiiion  for  revisioni  and  no  bill  of  exceptions  is  neoessaxy. 
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2.  Jhrisdiction. — Where  a  suit  was  brought  in  the  county  court  by 
appellant  against  appeUees  to  recover  damages  of  five  hundred  dollars  sus- 
tained by  him  by  reason  of  the  killing  of  his  sheep  by  appellees'  dog,  and 
the  court  had  jurisdiction  of  appellees.  Held,  that  the  court  had  jurisdic- 
tion of  the  subject-matter.  The  action  was  based  on  Ch.  8  of  the  R.  S.,  and 
$  24  of  that  chapter  gives  a  justice  of  the  peace  jurisdiction  to  a  cei-tain 
amount,  and  §  7,  Ch.  37  R.  S.  gives  the  county  court  jurisdiction  to  the 
amount  of  $1,000  in  all  cases  where  a  justice  of  the  peace  had  jurisdiction. 

Appeal  from  the  County  Court  of  Will  county;  the  lion. 
Charles  B.  Gabnsey,  Jud^e,  presiding.  Opinion  filed  August 
20,  1884. 

Messrs.  Olin  &  Phelps,  for  appellants;  that  the  county  court 
had  jurisdiction,  cited  R  S.  Ch.  79,  §  13,  Ch.  8,  §  24. 

Messrs.  Hill  &  Dibell,  for  appellees;  that  the  motion,  rul- 
ing and  exception  are  not  before  the  court  because  not  pre- 
served and  presented  by  a  bill  of  exceptions,  cited  Bnettnerv. 
Norton  MfV.  Co.,  90  111.  415;  Hyatt  v.  Brown,  82  111.  28; 
Thompson  v.  White,  64  111.  314;  Horn  v.  Neu,  63  111.  539; 
Gaddy  v.  McCleave,  59  III.  182;  Douglass  v.  Parker,  43  111. 
146;  Daniels  v.  Shields,  38  111.  198;  Lucas  v.  Farrington,  21 
111.  32;  Parsons  v.  Evans,  17  111.  238. 

LiCEr,  J.  This  suit  was  brought  in  the  County  Court  of 
Will  county  by  the  appellant  against  the  appellees,  tc  recover 
damages  sustained  by  him  by  reason  of  the  killing  of  his 
sheep  by  the  latter's  dog. 

The  declaration  charged  that  on  March  9,  1883,  the  appel- 
lees were  the  owners  of  a  certain  dog,  and  the  appellant  was 
the  owner  of  200  sheep  worth  $1,000,  which  had  been  farmed 
out  to  Frank  Lamb  to  keep  and  use  for  two  thirds  tlie  in- 
crease and  yearly  fleeces,  under  which  Lamb  was  to  pay  to 
appellant  one  half  the  value  of  all  sheep  killed  b\'  dogs;  and 
that  on  the  9th  of  March,  '83  (appellees  knowing  that  the  dog 
was  accustomed  to  kill  sheep)  the  dog  killed  one  sheep  and 
chased  and  worried  the  rest,  and  thereby  caused  the  death  of 
thirty  more  and  the  death  of  thirty  lambs,  prematurely  dropped 
in  consequence  of  said  chasing,  to  the  damage  of  appellant  of 
$500. 
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The  ap)>ellee8,  without  pleading,  entered  their  motion  to  dis- 
miss the  suit  for  want  of  jurisdiction  in  the  county  court 
to  try  the  cause.  The  court  sustained  the  motion  and  dis- 
missed the  suit  for  want  of  jurisdiction,  at  appellant's  costs, 
and  appeal  is  taken  to  this  court,  and  the  action  of  the  court 
is  assitrned  for  error.  It  is  urged  on  the  part  of  the  appellees 
that  the  question  can  not  be  raised  in  this  court,  for  the  rea- 
son that  there  was  no  bill  of  exceptions  preserved  showing 
the  grounds  of  the  motion  or  an  exception  to  the  ruling  of  the 
court  in  sustaining  the  motion.  The  appellant  denies  that 
under  the  facts  of  the  case  any  bill  of  exceptions  was  neces- 
sarv. 

We  have  fully  examined  thedecisionsof  the  Supreme  Court 
in  reference  to  the  question,  and  are  of  the  opinion  that  no  bill 
of  exceptions  was  necessary.  We  observe  that  the  grounds 
of  the  motion  as  shown  by  the  record  as  well  as  the  grounds  of 
dismissal  were  that  the  court  had  no  jurisdiction.  In  [Ran- 
dolph V.  Emerick,  13  III.  344,  it  was  held  that  where  the  record 
showed. the  grounds  of  the  motion  and  for  dismissal  it  was 
sufficient  to  bring  up  the  decision  for  revision,  and  that  no 
billfof  exceptions  was  necessary;  and  the  correctness  of  this  de- 
cision was  recognized  in  Blair  v.  Kay  et  al.,  103  III.  615;  nor 
was  it  necessary  that  an  exception  be  preserved  by  bill  of  ex- 
ceptions if, as  in  this  case,  it  was  shown  by  the  record  and  prob- 
ably not  even  necessary  to  preserve^one  at  all.  Zimmerman  v. 
Cowan,  107  III.  637. 

If,  as  the  record  discloses,  the  ground  of  the  dismissal  was 
want  of  jurisdiction,  there  could  be  no  extrinsic  matter  shown 
to  inform  the  court  of  the  fact,  more  than  appeared  from  the 
declaration  and  summons.  It  must  be  that  the  court  lacked 
jurisdiction,  if  at  all,  either  of  the  person  of  the  appellees,  or 
of  the  subject-matter  of  the  suit;  and  as  it  would  be  improper 
to  dismiss  the  suit  for  want  of  jurisdiction  of  the  person,  it 
must  be  determined  from  the  declaration  whether  the  court 
had  jurisdiction  of  the  subject-matter;  and  this  must  nec- 
essarily have  been  the  question  upon  which  the  court  was 
called  on  to  pass. 

Then  did  the  court  have  jurisdiction?    The  appellees  were 
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duly  in  court  and  the  court  had  jurisdiction  of  their  persons 
and  the  cause  of  action  was  based  upon  Chap.  8,  entitled 
*"Dogs,"  II.  S.,  and  section  24  of  that  chapter  gives  a  justice  of 
the  peace  jurisdiction  to  a  certain  amount;  and  by  Chap.  37  Sec. 
7,  R.  S.,the  county  court  is  given  jurisdiction  to  the  amount  of 
$1,000  in  all  ca^ea  where  a  justice  of  the  peace  has  juris- 
diction. Thus  the  county  court  had  jurisdiction  in  this  case 
of  the  subject-matter  and  it  is  not  necessarj'  to  decide  whether 
or  not  a  justice  of  the  peace  would  have  jurisdiction  of  the 
subject-matter  of  the  suit  under  Sec.  13  of  the  Justice  and 
Constable  Act. 

It  follows,  therefore,  that  the  court  erred  in  dismissing  the 
suit  for  want  of  jurisdiction.  The  judgment  of  the  court  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Village  of  Chebanse 

V. 

James  McPherson. 


Police  rbgulation  of  village — Prohibiting  trade  on  Sunday. — 
Under  porngraph  66,  Article  3,  Section  1,  of  the  act  in  relation  to  cities 
villages  and  towns,  which  provides  that  the  howrd  may  pa<«8  ordinances  to 
regnlate  the  police  of  the  city  or  village,  and  pass  and  enforce  all  necessary 
ordinances,  a  village  ordinance  was  passed  prohibiting  the  ke  ping  open  in 
said  village,  places  of  business  for  the  purpose  of  vending  goods,  wares  and 
merehandlse  on  Sunday,  with  certain  exceptions  named.  Heldj  that  the  reg- 
nlatioa  of  labor,  trade  and  traffic  on  Sunday  is  a  part  of  the  legitimate  pow- 
ers of  a  city  or  village,  within  the  meaning  of  the  act,  and  that  the  ordi- 
nance in  question  is  valid. 

Error  to  the  County  Court  of  Iroquois  county;  the  Hon. 
Stephen  G.  Bovie,  Judge,  presiding.  Opinion  filed  August 
20,  1884. 

Mr.  Tracy  B.  Harris  and  Mr.  Thomas  S.  Sawyer,  for  plaint- 
iff  in  error;  cited  Dillon  on  Municipal  Corporations,  §§  «329, 
330. 
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Mr.  William  Foiter,  for  appellee;  cited  Calder  Naviga- 
tion Co.  V.  Pilling,  14  M.  &  W.  76;  Dillon  on  Municipal 
Corporations,  §§  203,  518;  City  of  Cairo  v.  Bross,  101  III.  475; 
City  of  Alton  v.  Hartford  Fire  Ins.  Co.,  72  111.  328;  Schott  v. 
People,  89  111.  195;  Town  of  Petersburg  v.  Metzker,  21  111.  205. 

Lacey,  J.  This  suit  was  commenced  by  the  plaintiff  in 
error  ao:ainst  the  defendant  in  error  in  an  action  of  debt  to  re- 
cover  a  penalty  against  the  defendant  for  the  violation  of  a 
certain  ordinance  of  the  village  prohibiting  the  keeping  open 
in  the  said  village,  places  of  business  for  the  purpose  of  vend- 
ing goods,  wares  and  merchandise  on  Sunday,  with  certain  ex- 
ceptions named  in  the  ordinance.  The  declaration  was  in 
proper  form,  showing  the  passage  and  proper  publication  of 
tlie  ordinance  and  its  violation  by  the  defendant  in  error,  •who 
was  engaged  in  the  business  of  vending  goods,  wares  and 
merchandise  in  said  village  by  keeping  open  his  place  of  bnsi- 
ness  in  said  village  for  the  purpose  of  vending  and  for  vend- 
ing goods,  wares  and  merchandise  therein  on  Sunday,  and  that 
became  within  none  of  the  exceptions  provided  for  in  the  or- 
dinance, claiming  the  penalty  provided  for  in  the  ordinance 
of  not  less  than  five  and  not  raoro  than  fifty  dollars  for  each 
offense,  and  amounting  as  declared  for  in  the  declaration  to 
$150.  The  declaration  was  d^}murred  to  by  the  defendant  in 
'error,  the  demurrer  sustained  by  the  court,  and  the  plaintifi* 
in  error  abided  its  declaration;  and  judgment  having  been 
rendered  against  it  for  costs,  the  case  was  bronglit  here  by 
writ  of  error  and  the  action  of  the  court  below  in  sustainins 
the  demurrer  assigned  for  error. 

The  village  was  organized  under  the  general  incorporation 
law,  and  the  power  is  claimed  on  the  part  of  the  plaintiff  in 
error  to  pass  the  ordinance. under  paragraph  QQ,  Art.  5,  Sec. 
1,  in  the  act  in  relation  to  cities,  villages  and  towns,  which 
provides  that  the  board  miiy  pass  ordinances  to  regulate  the 
police  of  the  city  or  village,  and  pass  and  enforce  all  necessary 
ordinances.  It  is  denied  on  the  part  of  the  defendant  in  er- 
ror that  such  statute  authoriz3s  the  passage  of  the  ordinance  in 
question.     It  is  claimed  also  that  the  passage  of  such  au  ordi- 


Second  District — May  Term,  1884.        313 

Village  of  Chebanse  v.  McPherson. 

nance  would  not  be  in  accordance  with  the  general  statnte  law  on 
the  same  subject,  to  wit,  Sec.  261  of  the  Criminal  Code,  which 
prohibits  the  disturbance  of  the  public  peace  on  Sunday 
bv  labor,  and  the  case  of  Richmond  v.  Moore,  107  111.  429, 
which  decides  that  making  and  executing  a  contract  on  Sun- 
day is  not  a  violation  of  the  above  statute  and  that  such  con- 
tract is  valid. 

The  question  in  this  case  hinges  upon  the  proper  construc- 
tion of  said  paragraph  6()  in  the  general  incorporation  act.     If 
the  right  to  pass  the  ordinance  in  question  is  within  the  proper 
exercise  of  the  power  conferred  by  that  act  to  pass  ordinances 
to  regulate  the  police  of  the  city  or  village,  then    the  court 
below  erred  in  sustaining  the  demurrer,  notwithstanding  the 
general  statute  on  the  same  subject  may  not  go  so  far,  and 
only  prohibits  the  doing  of  work  or  labor  by  which  the  pub- 
lic peace  and  quiet  is  disturl)ed.     The  charter  in  question  does 
not  provide  that  all  the  ordinances  in  the  city  or  village  shall 
conform  either  in  their  scope  or  penalties  to  tiie  general  stat- 
ute law  on  the  same  subject,  as  the  charter  of  Petersburg  did, 
as  seen  by  Town  of  Petersburg  v.  Metzker,  21  111.  205.     And 
we  may  remark  that  it   is  not  so  sure  that  the  selling  gen- 
erally of  goods    in  a  village  in  the  ordinary  way  of  carry- 
ing on  business  or  trade,  would   not   be  held   to   be   labor 
within  the  meaning  of  the  general  statute,  though   it   is  not 
necessary  to  decide  this  point  here.     In  deciding  this  case  we 
are  necessarily  compelled    to  determine  the  sense  and  mean- 
ing of  the  term  "  police"  as   used  in  the  portion  of  the  gen- 
eral charter   in   qu33tion.     It    is    not   claimed  nor  could  it 
be  with  any  show  of  legal   precedent,  that  the  legislature  of 
the  St:ite  might  not  pass  a  law  prohibiting  the  sale  of  goods 
on  Sunday  the  same  as  the  ordinance  has  done  under  the  gen- 
eral police  powers  of  the  State  legislature.  .    The  general  po- 
lice power  of  the  State  legislature  to  pass  laws  for  the  benefit 
of  the  people  and  society  generally  is  very  comprehensive  and 
is  used  in  an  enlarged  sense,  permitting  the  passage  of  laws  for 
the  protection  of  life,  liberty  and  property,  or  laws  for  the  sren- 
eral  welfare,  only  limited  by  the  provisions  of  the  constitution ; 
but  the  word  has  a  more  limited  and  restricted  sense  as  used 
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in  said  Par.  66^  Sec.  1,  Article  5  of  the  general  incorporation 
act  in  relation  to  cities,  towns  and  villages,  and  may  be  re- 
ji^arded  as  restricted  to  those  sahjects  pertaining  to  the  health, 
morals  and  good  order  of  the  people  within  the  city,  town 
or  village.*  Hawthorn  etal.  v.  The  People,  109  111.  302;  Har- 
man  v.  Chicago,  filed  at  Ottawa,  June,  1884.  We  think  that 
the  regalation  of  trade  on  the  Sabbath  certainly  pertains  to 
and  affects  the  good  order  of  society,  at  least  in  the  opinion 
of  the  majority  of  the  people.  The  Christian  Sabbath  in  the 
opinion  of  all  believers  in  the  truths  of  the  Christian  religion 
is  a  day  which  God  appointed  to  be  observed  as  a  day  of  rest 
from  all  secular  labor  or  employments,  and  to  be  kept  holy  and 
consecrated  to  His  service  and  worship,  and  is  observed  in  com- 
memoration of  the  resurrection  of  Christ  on  that  day,  by  which 
the  work  of  redemption  was  completed,  and  Sunday  in  this 
ordinance  is  used  as  synonymous  with  the  Christian  Sabbath. 
All  ])eople  in  this  State,  with  scarcely  an  exception,  observe 
the  day  as  a  da}'  of  quiet  and  rest  We  regard  the  regulation 
of  labor,  trade  and  traffic  un  that  day  as  a  part  of  the  legiti- 
mate {x>wers  of  the  city  or  village  within  the  meaning  of  the 
act,  and  therefore  the  village  had  the  power  to  pass  the  ordi- 
nance, and  that  the  ordinance  in  question  was  valid.  We 
cite  the  following  authorities  in  support  of  this  view,  which 
we  think  fully  sustains  the  doctrine: 

1  Dillon  on  Municipal  Corporations,  600,  Sec.  329,  330;  St. 
Louis  V.  Cafferathe,  24  Mo.  94;  State  v.  Cowan,  29  Mo.  330; 
Statev.  Almes,20Mo.214;  Frolischstein  v.  Mobile,  40  Ala.  725; 
Hudson  V.  Georcy,  4R.  I.  485;  Specht  v.  The  Commonwealth, 
8  Penn.St.  312;  Cin.  v.  Kice,  15  Ohio,  225;  Korwitch  v.  At- 
lanta, 44  Geo.  204;  City  Council  v.  Benjamin,  Strob.  S.  C. 
508;  McGovern  v.  Commonwealth,  2  Met.  (Ky.)  R.  3;  State  v. 
Welch,  36  Conn.  215. 

The  judgment  of  the  county  court  is  therefore  reversed 
and  the  cause  remanded. 

Beversed  and  remanded. 
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Town  of  Whitfield 

V. 

William  Horrocks. 

Dbdicatton  op  road— Acceptance— Injunction  — ^The  court  is  of 
opinion  that  th3  evidance  clearly  establishes  a  dedication  of  the  road  by 
appellee  to  the  pablic  and  an  acceptance  of  it  by  the  town  prior  to  the 
conveyance  of  the  property  to  appal  lee's  son,  and  since  there  was  at  the 
time  of  trial  a  legally  established  highway,  it  was  error  for  thR  court  be- 
low not  to  make  the  iigunction  restraining  appellee  from  interfering  with 
the  road  perpetual  as  to  appellee's  wife,  to  whom  the  son  had  conveyed 
the  property,  as  well  as  appellee. 

Appeal  from  tliB  Circuit  Court  of  Marshall  county;  the 
IIo:i.  John  Burns,  Jud<2:e,  presidinoj.  Opinion  filed  August 
20, 1884. 

The  bill  shows  that  there  was  of  record  in  the  town  clerk's 
oiBce  of  the  town  of  Whittield,  an  order  made  by  the 
commissioners  of  highways  of  said  town  on  tiie  9th  day  of 
March,  1866,  laying  out  the  road  in  controversy;  a  plat  of  the 
road  is  made  an  exhibit.  That  about  the  year  1860,  the  own- 
ers of  the  lands  along  the  route  of  the  road  were  desirous  of 
having  it  defined  and  of  record,  and  where  not  traveled  on  the 
same  route  since  white  men  first  came,  to  locate  it  as  near  the 
bluff  as  practicable. 

That  within  a  year  after  the  road  was  laid  out,  it  was  open 
to  travel  by  the  highway  commissioners  with  the  consent  of 
the  several  owners  of  the  land  over  which  it  passed;  that  no 
damages  were  assessed  or  claimed,  or  paid;  that  the  land  was 
donated  by  the  several  owners  to  the  public  for  a  highway; 
that  the  road  had  remained  open  to  travel  to  the  time  of  filing 
the  bill  as  a  highway,  with  some  trivial  changes;  that  such 
changes  have  been  all  on  the  land  of  the  respondent  Horrocks; 
that  the  road  had  been  closed  upon  Horrocks'  land  since  about 
the  Istday  of  December,  1880,  to  the  time  of  the  filing  of  the 
bill;  that  about  the  Istday  of  Februaryj  1879,  Horrocks  moved 
his  fence  in  westerly,  and  into  the  east  side  of  the  road,  about 
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eight  or  ten  feet  at  tlie  point  of  greatest  intrusion;  that  there- 
upon the  commissioners  of  highways  went  to  Horrocks,  and 
it  was  agreed  then  and  there  by  them  and  Horrocks  that  tlie 
road  should  remain  as  altered  by  Horrocks,  and  that  afterward 
Horrocks  worked  said  road  on  his  land,  fenced  the  same  on 
both  sides,  leaving  out  the  road  as  a  lane  on  the  route  of  the 
road,  and  for  his  work  the  commissioners  paid  him  out  of  the 
road  and  bridge  fund  in  their  hands.  That  Horrocks  is  in 
possession  of  about  fifteen  acres  off  of,  the  north  end  of  the  N. 
E.  one  quarter  of  the  N.  E.  one  quarter,  and  E.  one  half  S.  E. 
one  quarter  N.  E.,  all  in  Section  26,  T.  13,  R  9,  E.  4  P.  M., 
over  which  said  road  passes.  That  the  road  was  largely  trav- 
eled. About  November,  1880,  William  Horrocks  obstructed 
the  road  by  building  a  fence  across  it,  and  had  continued  the  ob- 
struction to  time  of  tiling  the  bill,  and  whollj'  obstructed  travel; 
that  after  notice  to  him  to  remove  obstructions,  the  commis- 
sioners commenced  an  action  against  him  in  the  name  of  the 
town,  for  a  penalty  under  the  statute  for  such  obstruct'ions, 
and  the  continuance  of  the  same;  tiiatthe  suit  was  prosecuted, 
and  on  Nov.  23,  1880,  before  one  Disoway,  a  justice  of  the 
peace  of  said  county,  a  recovery  was  had  against  Horrocks  for 
$330  penalty  and  $52.10  costs;  that  the  judgment  was  then  in 
force  and  unpaid  beciuse  of  the  pecuniary  irresponsibility  of 
Horrocks.  The  bill  prays  for  an  injunction,  which  ^  >vas 
granted,  to  restrain  the  defendant  from  further  obstructing  the 
highway  passing  over  his  lands,  or  in  any  manner  interfering 
with  the  use  of  the  same  by  the  public  as  a  hiirhway  until  the 
further  order  of  court,  and  upon  final  hearing  the  same  might 
be  made  perpetual  and  the  road  be  declared  a  public  highway. 
The  grounds  for  the  injunction  were  irreparable  mischief,  im- 
pecuniosity  of  defendants,  and  to  save  a  multiplicity  of  suits. 
The  amended  bill  shows  that  August  30,  1879,  the  defendants, 
William  and  Frances  Horrocks  conveyed  the  land  to  George 
Horrocks,  a  son,  and  it  was  recorded  Sept.  4,  1881,  and  on 
Jan'y  8,  1881,  George  conveyed  the  same  to  Frances.  That 
those  conveyances  were  without  consideration,  merely  colora- 
ble and  without  change  of  possession. 

Tiie  answer  denies  the  main  allegations  in  the  bill,  and  states 
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that  they  did  not  own  the  land  in  1866,  and  denies  former 
declaration.  The  court  upon  the  final  hearing  found  that 
there  was  no  legally  established  highway  as  set  out  in 
the  bill,  and  dismissed  the  bill  as  to  Frances  Horrocks,  and 
assessed  damages  to  her  on  the  injunction  bond  in  the  sum  of 
$110.  The  injunction  as  to  William  Horrocks  was  made  per- 
petual; that  William  Horrocks  pay  one  fourth  the  costs  and 
the  town  the  remainder. 

Mr.  Fred.  S.  Potter  and  Messrs.  Mayo  &  Widmer,  for 
appellant. 

Mr.  Joseph  E.  Long  and  Mr.  Chas.  0,  Jones,  for  appellees; 
as  to  what  constitutes  a  dedication,  cited  Town  of  Princeton 
V.  Templeton,  71  111.  68;  Kelley  v.  City  of  Chicago,  48  III. 
388;  Fisk  v.  City  of  Chicago,  38  111.  322;  Rees  v.  City  of 
Chicago,  38  111.  322;  Harding  v.  Town  of  Hale,  61  111.  192 

Lacey,  J.  We  have  carefully  examined  the  evidence  in  the 
case,  and  think  that  the  allegations  in  the  bill  are  substantially 
pro^red.  The  evidence  shows  that  there  had  been  a  traveled 
track  across  the  land  as  far  back  as  1840,  and  in  1866  the  com- 
missioners had  the  road  surveyed,  and  located  the  same  from 
ten  to  forty  rods  further  west,  up  near  the  foot  of  the  bluff. 
In  1870  or  1871  appellee,  William  Horrocks,  lived  on  the  laud, 
and  built  his  fence  very  near  the  east  line  of  the  surveyed 
road,  and  also  built  a  house  west  of  it  and  also  lots,  leaving 
A  lane  for  the  road,  and  the  public  used  the  road  from  that 
time  to  the  time  it  was  obstructed  in  1880,  and  worked  it 
and  expended  money  on  it.  Wm.  Horrocks,  prior  to  the  con- 
veyance to  his  son,  worked  the  road  at  public  expense,  and 
even  told  the  commissioners  of  highways  that  they  could 
have  the  road  on  the  line  where  it  then  was  or  on  the  sur- 
veyed line.  In  1879  Wm*  Horrocks  and  wife,  Frances,  con- 
veyed  the  land  to  their  son  George,  and  in  January,  1881, 
George  conveyed  the  land  back  to  his  mother.  In  1880  the 
road  Wafl  fenced  np,  and  \n  November,  1880,  William  was 
lined  for  obstructing  it 
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We  think  the  evidence  clearly  establiehes  a  dedication  of 
the  road  by  Wm.  Horrocks  to  the  public,  and  an  acceptance 
of  it  by  it,  prior  to  the  conveyance  to  his  son  George  by  Wm. 
Horrocks,  and  that  tliere  was  at  the  time  of  trial  a  legally 
est'iblished  highway,  and  that  the  conrt  below  erred  in  not 
making  the  injanction  perpetual  as  to  Frances,  as  well  as 
WilliHin  Horrocks. 

The  decree  of  the  circuit  court  is  therefore  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


Comm'rs  op  Highways  op  Pre-emption 

V. 

Benjamin  Whitsitt. 

1.  Watercourses— Drainage. — The  owner  of  a  dominant  heriUige 
may,  by  ditches  or  drains,  drain  his  own  land  into  the  natui-al  channel  or 
watercourse,  even  if  the  quantity  of  water  thrown  upon  the  servient  heri- 
ta.ge  is  increased,  and  it  is  not  necessary  that  such  watercourse  should  have 
a  definite  channel,  usually  flowinflr  iu  a  particular  direction  and  discharjfing 
into  some  other  stream  or  body  of  water;  but  if  it  be  surface  water  flowing 
in  a  regular  channel,  it  will  be  a  sufficient  watercourse.  Peck  v.  Herring- 
ton,  109  III.  611.  (  > 

2.  Same — Can  not  create  new  channels  in  servient  estate.— 
The  owner  of  the  superior  estate  has  the  right  to  drain  his  lands  through 
any  regular  channel  on  his  own  land,  as  may  be  required  by  good  husbandry, 
which  carries  the  water  from  the  upper  to  the  lower  field,  although  the  flow 
of  water  is  increased,  ,but  can  not  drain  it  so  as  to  create  new  channels  on 
the  servient  estate. 

3.  Saicb — Draining  of  ponds. — When  there  are  natural  ponds,  merely 
the  collection  of  surface  water  from  rain  or  melting  snow  which  faU  upon 
the  land,  and  there  is  such  a  descending  grade  that  by  filling  up  the  ponds 
with  dirt,  there  would  be  a  flow  of  water  toward  and  onto  tiie  servient  es- 
tate, such  ponds  for  the  purpose  of  husbandry  may  be  drained  either  by  tile 
or  other  drains  into  any  natural  watercourse  existing  on  the  superior  estate, 
and  caused  to  flow  over  the  servient  estate,  though  the  flow  of  the  water 
may  be  increased  thereby;  though  it  may  be  that  the  owner  of  the  superior 
estate  would  have  no  right  to  drain  a  large  body  of  water  or  lake  upon  the 
land  of  an  adjoining  owner,  and  destroy  it. 
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4.  Road  drainage. — ^The  coart  is  of  opinion  that  the  same  rules  are  to 
h ;  applied  to  road  drainage  as  to  farm  drainage.  Such  damages  as  those 
c-omp  ained  of  by  appellee  must  be  regarded  as  haying  been  settled  in  the 
act  of  granting  the  right  of  way;  for  the  owner  of  lands  about  to  grant  the 
right  of  way  must  know  that  highways  will  be  drained  and  improved  in 
the  manner  attempted. 

Appeal  from  the  Circuit  Court  of  Mercer  county;  the  Hon. 
John  J.  Olenn,  Judge,  presiding.     Opinion  tiled  Aug.  20, 

1884. 

This  is  a  bill  for  injunction  for  the  purpose  of  restraining 
the  appellants  from  digging,  excavating  and  establishing  any 
ditch,  drain  or  waterway  by  means  of  which  the  water  could 
be  discharged  from  sections  2  and  3,  and  the  north  part 
of  10  and  11  down  upon  the  lands  of  the  appellee.  The 
bill  avers  that  appellee  was  the  owner  of  E.  one  lialf  of  the  S. 
E.  one  quarter, 'section  10,  and  S.  W.  one  quarter,  section  11, 
in  T.  2,  N.,  R.  2,  W.,  in  Mercer  county,  III.,  and  had  been  at 
expense  in  draining  and  erecting  a  water-ram;  that  to  the 
north  of  his  land  in  and  about  the  village  of  Pre-emption  and 
the  north  part  of  sections  10  and  11,  and  south  part  of  sections 
2  and  3,  there  was  a  basin  or  bottom  where  large  quantities  of 
surface  water  accumulated  and  sought  an  outlet  througli 
reii:nlar  and  natural  waterways  and  courses,  or  sank  away  and 
evaporated,  and  large  quantities  sank  into  the  ground;  that 
the  natural  outlet  for  such  water  was  to  tlie  norti),  to  Black 
Hawk  river.  That  the  appellants,  the  commissioners  and 
overseers  of  highways,  had  determined  to  turn  the  said  water 
from  its  natural  course  north,  southwardly  from  the  village  of 
IVe-emption,  by  means  of  drain  tile  under  ground,  and  turn 
it  over  upon  and  across  the  lands  of  appellee,  to  his  lasting 
and  irreparable  injurj*  and  damage.  That  the  said  ditch  will 
collect  water  under  ground  for  about  180  rods;  that  on  account 
of  said  ditch  the  volume  to  pass  over  the  petitioner's  land  will 
be  nearly  doubled.  Tliat  it  would  be  cheaper  to  drain  the 
low  lands  to  the  north.  That  appellee  had  established  a 
watering-ram  for  watering  stock,  and  such  increase  of  flow  of 
water  would  injure  the  workings  of  the  water-ram  and  render 
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it  useless  for  a  portion  of  the  year.  The  answer  of  the  com- 
missioners admits  that  surface  water  accumulated  in  the  high- 
way running  southwesterly  from  the  village  of  Pre-emption, 
but  denies  that  the  water  sought  an  outlet  through  regular 
and  natural  waterways  and  courses  to  the  north  or  in  a  north- 
erly  direction  and  that  it  was  cheaper  to  drain  the  water  to 
the  north;  and  avers  that  the  natural  and  proper  outlet  for 
such  water  is  in  a  southerly  direction,  but  after  heavy  rains 
or  snows  the  surface  water  remains  in  the  highway  so  that 
the  road  during  certain  seasons  of  the  year  becomes  almost 
impassable  for  the  public  use,  and  that  the  cheapest  and  easiest 
way  to  drain  the  road  is  southwardly  along  the  highway 
leading  from  Pre-emption  to  a  natural  ravine  which  crosses  the 
highway  where  the  surface  water  naturally  flows;  denying  that 
the  intended  drain  would  receive  any  water  from  sections  2,  3 
and  10  of  said  township  and  only  such  portion  of  section  11 
as  was  in  the  public  highway  and  for  the  sole  purpose  of  im- 
proving the  highway.  That  petitioner  was  present  when 
they  commenced  the  construction  of  the  drain,  and  offered  no 
objection  until  80  rods  of  the  drain  had  been  constructed  and 
so  much  of  it  as  benefitted  his  farm  had  been  completed. 
That  the  increased  flow  of  the  water  would  not  be  perceptible 
in  amount  and  would  not  injure  the  water-ram.  The  court 
upon  hearing  found  for  appellee  and  ordered  the  preliminary 
injunction  to  be  made  perpetual,  and  that  appellants  pay  the 
costs. 

Messrs.  Pakks  &  Pleasants,  for  appellants;  cited  Angell 
on  Watercourses,  138,  §  108  L;  Angell  on  Highways,  241,  235, 
245;  High  on  Injunctions,  464, 473;  City  of  St.  Louis  v.  Gurno, 

12  Mo.  415;  White  v.  Yazoo,  27  Miss.  357;  Flaggv.  Wooater, 

13  Gray,  603;  Turner  v.  Dartmouth,  18  Allen,  291;Martin  v. 
Riddle,  26Penn.  417;  Mellor  v.  Pilgrim,  7  Bradwell,  306. 

Mr.  John  0.  Pepper,  for  appellee;  that  the  remedy  to  pre- 
vent the  improper  diversion  of  surface  water  is  by  injunction, 
cited  Hicks  V.  Sillimau,  U3  111.  255;  Herrington  v.  Peck,  11 
Bradwell,  6S. 
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-As  to  the  rights  of  the  servient  and  dominant  heritage: 
Nevins  v.  City  of  Peoria,  41  III.  502;  Riidd  v.  Williams,  43 
111.  385;  Gillham  v.  Madison  Co.  R  R  Co.,  49  111.  484;  Gorm- 
ley  V.  Sanford,  52  111.  158;  T.  W.  &  W.  R  R  Co.  v.  Morrison, 
71  III.  616;  Johnson  v.  Rea,  12  Bradwell,  332;  Mellor  v.  Pil- 
grim,  3  Bradwell,  476;  Doud  v.  Gnthrie,  11  Bradwell,  194; 
Ilerrington  v.  Peck,  11  Bradwell,  63. 

Lacey  J.  The  evidence  shows  that  between  the  village 
of  Pre-emption  and  the  point  of  discharge  of  the  tile  drain, 
a  railroad  crosses  the  highway  and  drain,  and  that  it  ie  about 
eighty  rods  north  of  the  mouth  of  the  tile  drain,  and  that 
the  tile  had  been  laid  to  a  point  north  of  the  railroad  be- 
fore appellee  made  any  objections  or  sned  out  the  writ  of 
injunction.  That  the  highway  at  the  mouth  of  the  tile 
drain  on  section  11  is  crossed  by  a  ravine  or  swail  run- 
ning from  west  to  east,  and  over  which  there  is  a  culvert  in 
the  road  where  this  natural  watercourse  passes  under  the 
highway.  That  about  thirty  rods  west  and  up  this  ravine  the 
appellee's  water-ram  is  located,  which  is  rendered  useless  at 
times  when  there  is  much  water,  and  when  it  backs  up 
this  ravine  from  the  road  to  the  ram.  The  appellee  guesses 
the  flow  of  water  in  the  ravine  will  be  increased  one  third  by 
the  completion  of  the  drain,  and  that  it  will  damage  the  work- 
ing of  his  water-rkm,  which  he  claims  cost  him  from  four  to 
five  hundred  dollars.  Appellee  testifies  that  he  did  not  object 
to  the  tile  as  far  as  it  was  laid,  but  objected  to  its  continuance 
further  north. 

The  evidence  of  the  engineer  shows  that  the  length  of  the 
proposed  tile  drain  from  the  place  where  it  empties  into  the 
ravine  and  where  the  work  of  laying  it  commenced,  to  the 
upper  end,  is  twenty-eight  hundred  feet;  fron^.,rtie  point  of  com- 
mencement north  to  the  point  of  the  proposed  ending  of  it  there 
WHS  an  up  grade  twenty  and  forty-five  one  hundredths  feet 
from  the  surface  of  the  ground  at  commencement  to  the  sur- 
face of  the  ground  at  the  upper  end,  and  in  no  place  was  the 
ground  higher  than  at  the  upper  end.  There  was  a  regular 
descending  grade  from  the  upper  to  the  lower  end  with  some 

Vou   XV.   SI  * 
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i^itervening  higher  land  along  the  line  in  some  places  than  in 
otliers,  bat  if  the  surface  of  the  land  had  all  been  filled  np 
level,  there  would  have  been  a  regular  flow  of  water  all  the  way 
from  the  upper  to  the  lower  end  of  the  drain,  so  that  under 
the  rule  in  Peck  v.  Herrington,  109  111.  611,  the  appellee's 
land  would  be  the  servient  estate  to  the  land  covered  by  the 
highway  north  of  appellee's.  The  tile  was  simply  laid  and 
to  be  laid  to  absorb  and  carry  off  the  surface  water  lying  in 
ponds  along  the  line  of  the  road  and  on  the  right  of  way  and 
would  only  take  off  the  water  underground,  and  as  the  water 
was  discharged  into  a  natural  watercourse  running  across  the 
land  of  appellee  and  discharged  on  the  right  of  way  of  the 
highway  into  such  watercourse,  the  appellants  had  a  right  to 
so  discharge  it,  and  in  law  there  could  be  no  damage  resulting 
to  appellee,  no  matter  how  much  actual  damages  were  suf- 
fered by  him  by  means  of  an  increased  flow  of  water.  Peck 
v.  Herrington,  supra.  But  the  evidence  shows  that  the  dam- 
ages were  insignificant  at  best,  and  the  existence  of  any  was  a 
mere  matter  of  speculation,  even  if  a  right  of  recovery  had 
existed.  We  think  that  the  preponderance  of  the  evidence 
shows  that  the  dama<i:es  would  have  been  merelv  nominal  in 
case  the  drain  had  been  completed  as  projected,  and  that  no 
irreparable  loss  would  have  been  sustained. 

By  Peck  v.  Herrington  these  rules  appear  to  be  established: 
1.  That  the  owner  of  a  dominant  herita^^e  may,  by  ditches  or 
drains,  drain  his  own  land  into  the  natural  channel  or  water- 
course, even  if  the  quantity  of  water  thrown  upon  the  servient 
hcritasre  is  increased;  and  that  it  is  not  necessarv  that  such 
watercourse  should  havea  definite  channel  usuallvflowincr  in  a 
particular  direction  and  discharging  into  some  other  stream  or 
body  of  water;  but  if  it  be  surface  water  flo win <i:  in  a  regular 
channel  it  will  be  a  sufficient  watercourse.  2.  The  owner  of 
the  superior  estate  has  the  right  to  drain  his  lands  through  any 
regular  channel  on  his  own  landvas  maybe  required  by  good 
husbandry,  which  carries  the  water  from  the  upper  to  the  lower 
field,  although  the  flow  of  water  is  increased,  but  can  not 
drain  it  so  as  to  create  new  channels  on  the  servient  estate. 
3.     Where  there  are  natural  ponds,  merely  the  collection  of 


Second  District— May  Term,  1884.       323 


Comm'rs  of  Highways  of  Pre-emption  v.  Whitsitt. 

surface  water  from  rain  or  melting  snow  which  fall  npon  the 
land,  and  there  is  snch  a  descending  grade  that  by  filling  np 
the  ponds  with  dirt  there  would  be  a  flow  of  water  toward 
and  onto  the  servient  estate,  such  ponds,  for  the  pnrpose  of 
husbandry,  may  be  drained,  either  by  tile  or  -other  drains,  into 
any  natural  watercourse  existing  on  the  superior  estate  and 
cansed  to  flow  over  the  servient  estate,  though  the  flow  of  the 
water  may  be  increased  thereby;  though  it  may  be  that  the 
owner  of  the  superior  estate  would  have  no  right  to  drain  a 
large  body  of  water  or  lake  upon  the  land  of  an  adjoining 
owner  and  destroy  it.  Just  how  large  the  lake  or  body  of 
water  must  be  is  not  clearly  defined. 

If  tlie  same  rule  is  to  be  applied  to  road  drainage  as  to  farm 
drainage  we  see  no  reason  under  these  rules  why  the  appellants 
did  not  have  a  right  to  drain  a  road  in  the  manner  proposed. 
We  can  see  no  reason  why  the  same  rule  should  not  govern 
as  well  in  the  one  case  as  the  other.  Certainlv,  road  drainao^e 
is  full}'  as  important  as  farm  drainage,  and  those  rules  as  to 
such  drainage  have  been  established  by  the  courts  out  of  con- 
siderations of  public  policy  for  the  public  good.  Such  dam- 
ages as  those  complained  of  by  the  appellee  must  be  regarded 
as  having  been  settled  in  the  act  of  granting  the  right  of  way. 
For  the  owner  of  lands  about  to  grant  the  right  of  way  must 
know  that  higli ways  will  be  drained  and  improved  in  the  man- 
ner this  was  attempted.  • 

Under  the  more  liberal  view  of  the  law  in  regard  to  drain- 
at^e  in  the  furtherance  of  the  interest  of  good  agriculture, 
as  taken  by  the  Supreme  Court  in  the  Peck- Herri ngton  case, 
than  was  understood  bv  many  to  have  been  held  in  the  Ilicks- 
Silliman  case,  93  111.  255,  and  the  Turney-Smith  case,  SH 
111.  3!)l,  and  other  cases  by  analogous  reasoning,  applying 
the  same  principles  to  the  facts  in  this  case,  we  think  that  the 
appellee  had  no  grounds  for  complaint  and  no  basis  for  his 
prayer  for  injunction. 

The  decree  of  the  court  below  is  reversed  and  the  cause  re- 
manded. 

Beversed  and  remanded. 
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Ephraim  Palmer  et  al. 

V. 

William  O'Donnell. 

Draining  pond — Commissioners  op  highways. — A  was  the  owner  of 
land  through  which  a  public  highway  passed,  and  his  land  was  as  to  appellee's 
the  dominant  or  superior  estate,  and  the  commissioners  of  highways,  in  order 
to  render  the  road  good,  constructed  a  tile  drain  on  A's  land  to  drain  a  pond 
there,  which  form3rly  had  been  drained  by  ditches.  The  course  of  the 
water  was  changed,  but  it  emptied  into  the  same  place  on  appellee's  land  as 
formerly,  and  the  flow  of  water  over  appellee's  land  was  not  increased,  and 
no  actual  damage  done  him  by  the  change  m  the  course.  Held,  if  A  had 
the  right  to  drain  his  own  land  by  means  of  this  tile,  so  had  the  commis- 
sioners, and  the  fact  that  the  water  did  not  come  from  the  same  direction 
could  make  no  difference  to  appellee. 

Appeal  from  the  Circuit  Court  of  La  Salle  coantv;  the 
Hon.  G.  T.  Gilbert,  Judge,  presiding.  Opinion  tiled  Angnst 
20, 1884. 

Messrs.  Bushnell  &  Fcllerton,  for  appellants;  cited  Peck 
V.  Herrington,  109  111.611. 

Messrs.  Haley  &  O'Donnkll  and  Messrs.  Ducan  &  O'Con- 
on,  for  appellee;  that  nets  done  under  a  legal  sanction,  where 
no  negligence  or  unskillfulness  is  shown  in  the  doing  of  the 
work,  afford  a  right  of  action  if  injury  to  private  property  re- 
sults therefrom,  cited  T.  W.  &  W.  Ry.  Co.  v.  Morris*  n,  71 
III.  t)18;  Rigney  v.  Chicago,  102  111.  73. 

For  every  invasion  of  an  absolute  right,  at  least  nominal 
damages  can  be  had:  Pfeiifer  v.  Grossman,  15111.  53;  Plnm- 
leigh  V.  Dawson,  1  Gilm.  54:4;  Wood's  Mayne  on  Damages, 
9-12. 

If  the  proprietor  of  an  upper  field,  even  in  the  course  of 
the  use  and  improvement  of  his  farm,  discharge  surface  water 
by  artificial  means,  increased  in  quantity  or  in  a  manner  dif- 
ferent from  the  natural  flow,  or  in  an  unaccustomed  place^ 
Upon  the  lower  lands  of  another,  to  the  injury  of  such  lands, 


Second  District — May  Term,  1884.       325 

Palmer  v.  O'Donnell. 

he  is  liable  for  all  damage  done.  And  the  liabilit}'  of  a  pri- 
vate corporation  is  in  this  respect  the  same  as  that  of  an  indi- 
vidual: Washburn  on  Easements  and  Servitudes,  §§353  and 
356;  Stout  v.  Mc Adams,  2  Scam.  67;  Gillham  v.  Mad.  Co.  11- 
R  Co.,  49  111.  484;  Laney  v.  Jasper,  39  111.  46;  I.  C.  K.  R. 
Co.  V.  Middlesworth,  46  111.  500;  Livingstone  v.  McDonald, 
21  Iowa,  160. 

A  citj  has  no  more  power  over  its  streets  than  an  individ- 
ual has  over  his  own  land;  and  it  can  not,  under  the  plea  of 
public  convenience,  be  permitted  to  exercise  its  dominion  to 
the  injury  of  the  adjacent  property  in  a  mode  that  would 
render  a  private  individual  liable  in  damages,  without  being 
itself  liable:  Kevins  v.  Peoria,  41  111.  502;  Aurora  v.  Gil- 
lett,  56  111.  132;  Aurora  v.  Reed,  57  111.  33;  Jacksonville  v. 
Lambert,  62  IlL  519;  Bloomington  v.  Brokaw,  77  III.  194; 
Dixon  V.  Baker,  65  III.  518;  Pekin  v.  Brereton,  67  III.  477; 
Alton  V.  Hope,  68  111.  167;  Pettingrew  v.  Village  of  Evans- 
ville,  25  Wis.  223;  Teaniey  v.  Smith,  86  III.  391. 

Lacey,  J.  This  was  an  action  on  the  case  by  appellee 
a^jainst  the  appellants,  for  breaking  and  entering  the  close  of 
appellee.  On  the  trial,  in  November,  1883,  the  appellee  re- 
covered a  verdict  and  judgment  against  appellants  for  eight 
dollars  and  costs  of  suit.  The  appellants,  Ephraim  Palmer 
and  David  Terry,  were  commissioners  of  highways  in  the 
territory  comprising  the  land  of  appellee  and  of  John  Dob- 
bins, another  of  the  appellants.  John  Dobbins  was  the  owner 
of  the  land  through  which  the  road  passed  and  in  which  the 
tile  drain  complained  of  by  appellee  was  laid,  and  he  did  the 
work  of  laying  the  tile  under  the  employment  of  the  commis- 
sioners. 

The  lands  of  Dobbins  and  of  appellee  and  the  road  were 
situated  as  to  each  other  as  follows:  appellee  owned  a  farm 
bounded  on  the  north  by  an  east  and  west  road  known  as  the 
town  line  road,  and  bounded  on  the  west  by  a  north  and  south 
road.  Appellant  Dobbins  owns  eighty  acres  of  land  lying 
west  of  appellee's  land,  the  length  of  the  eighty  being  east 
and  west.  North  of  this  last  eighty  and  north  of  this  town 
line  road,  Dobbins  also  owns  the  land. 
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Eighty  rods  west  of  the  northwest  corner  of  appellee's  land, 
and  about  opposite  the  line  dividing  the  east  and  west  forties 
of  Dobbins'  eighty,  is  Dobbins'  residence,  north  of  the  town 
line.  West  of  .this  hoase  and  on  the  northwest  corner  of  this 
plat  is  the  pond  in  question,  lying  both  in  the  north  field  and 
in  the  town  line  road.  This  pond  was  a  wet  weather  pond, 
and  was  created  and  supplied  by  surface  water.  It  covered 
about  three  fourths  of  an  acre  of  land,  and  except  in  higii 
water  had  no  drainage.  It  was  two  to  three  feet  deep  in 
places.  This  pond  was  formerly  drained  to  some  extent 
southwardly  across  Dobbins'  land,  by  means  of  a  ditch  to 
about  the  center  of  Dobbins'  south  eighty  acre  tract,  and 
then,  by  a  continuation  of  the  drain  eastwardly  to  the  north 
and  south  road,  to  appellee's  west  line,  and  then  northerly  on 
the  west  line  of  the  road  to  a  culvert  under  tlie  road,  and 
through  such  culvert  onto  appellee's  land,  and  thence  south- 
easterly, through  low  ground  and  a  ditch,  to  Buck  creek,  whicii 
rnns  across  appellee's  land  nortliwardly  and  southwardly. 
Before  the  present  tile  drain  complained  of,  this  system  of 
ditches  was  the  only  outlet  for  the  pond,  though  of  late  years 
the  ditch  running  southwardly  from  the  pond  had  become 
filled  up,  and  caused  the  pond  to  fill  and  back  over  the  east 
and  west  road,  rendering  it  at  times  unfit  for  travel. 

In  the  spring  of  1882  the  apf)ellants  dug  the  drain  con- 
plained  of,  three  and  one  half  feet  deep  east  from  this  north- 
west pond  along  the  highway,  about  one  third  of  the  way  to 
Buck  creek,  and  let  it  empty  into  a  ditch  running  across  the 
northeast  corner  of  Dobbins'  south  eighty  to  the  west  line  of 
the  north  and  south  road,  to  the  west  line  of  appellee's  land, 
thence  down  the  west  side  of  the  said  road  to  the  same  culvert 
where  the  water  had  formerly  discharged  onto  appellee's  land 
through  the  system  of  ditches  or  drains  commencing  to  run 
sonth  from  the  pond  drained  by  the  tile.  Hence  the  water 
was  discharged  onto  appellee's  land  at  the  same  place  that  it 
had  been  accustomed  to  flow  for  a  great  number  of  years. 
(The  map  of  the  situation  is  as  follows:     »    *     *) 

The  testimony  shows  that  the  flow  of  the  water  over  ap(>eU 
lee's  land  was  not  increased  in  any  perceptible  degree,  and  no 
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actual  damage  \<ra8  done  him  by  tlie  change  of  the  course  of 
the  water  from  where  it  had  run  to  the  tile  drain  east  down 
the  road,  and  then  across  Dobbins*  land  to  the  same  place  where 
it  had  formerly  emptied  onto  appellee^s  land. 

By  means  of  this  tile  the  road  was  drained  of  the  pond  and 
the  road  rendered  good  and  appellee  not  injured.  From 
the  bottom  of  the  pond  in  question  to  Buck  creek  the  fall  was 
nearly  seven  feet.  There  was  a  natural  fall  from  this  pond 
along  the  line  of  the  tile  drain  to  appellee's  land,  though  in 
order  to  drain  the  poud,  some  slight  elevation's  would  have  to 
be  cut  through.  The  commissioners  of  highways  would  have 
the  same  right  to  drain  the  road  as  Dobbins  would  have  had 
to  drain  his  land.  If  Dobbins  would  have  had  a  rio:lit  to  drain 
his  own  land  by  means  of  this  tile  drain,  so  would  the  com- 
missioners. .Nevins  v.  City  of  Peoria,  41  III.  509;  and  see  al- 
so what  was  said  by  this  court  in  Comm'rs  Pre-emption,  etc.,  v. 
Whitsitt,  ante,  decided  at  the  present  term.  The  land  of  Dob- 
bins as  it  was  situated,  including  tlie  pond  in  question,  was,  as 
to  that  of  appellee,  the  dominant  or  superior  estate,  and 
that  of  appellee  was  the  servient  estate,  and  the  point  where 
the  water  from  this  pond  was  discharged  onto  appellee's  land 
was  the  usual  and  customary  place  where  the  water  had  been 
wont  to  flow  on  his  land,  and  the  fact  that  it  did  not  come 
from  the  same  direction  could  make  no  difference  to  him. 

In  the  interest  of  good  husbandry,  Dobbins  would  have  had 
the  right  to  increase  the  original  flow  by  means  of  drains,  in 
order  to  drain  any  ponds  or  depressions  on  his  land,  and  the 
appellee  could  not  complain  of  such  increase  or  recover  for 
any  damages  tor  it.  It  appears  to  us  that  the  principle  that 
should  govern  this  case  is  fully  settled  by  the  case  of  Peck  v. 
Herrington.  109  111.611,  whatever  may  have  been  thought  of 
the  law  prior  to  the  time  that  opinion  was  rendered.  The 
judgment  is  therefore  reversed  and  the  caase  remanded. 

Keversed  and  remanded. 
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Gibsrin  v.  Gibson. 


Silas  W.  Gibson 

V. 

Augusta  Gibson,  Adm'x,  etc. 

1.  Delivehy  of  note. — If  a  bod  jrfves  a  note  to  his  father  npon  certain 
condition^,  and  in  accordance  therew.th  the  event  happens  entitling  the  son 
to  have  the  note  given  up  to  him,  and  the  father  delivers  it  to  A  to  give  to 
the  former,  and  A  puts  it  away  among  his  papoi-s,  and  never  delivers  it  to 
the  son,  A  should  be  treated  as  the  trustee  of  the  son,  and  bound  by  the 
terms  of  the  trust,  nither  than  agent  of  the  father,  and  liable  to  have  his 
authority  revoked  by  him  at  any  time  before  delivery  of  the  note.  As  the 
instruction  given  assumed  that  A  was  the  agent,  and  the  »«bove  theory  wiis 
not  submitted  to  the  jury  by  any  instructions,  the  judgment  is  reversed. 

2.  Evidence. — Where  appellee,  to  prove  that  a  note  had  never  been 
given  up  by  the  father,  who  had  since  died,  introduced  witnesses  who  testified 
that  deceased  had  told  them  in  the  absence  of  his  son,  appellant,  that  he 
would  not  give  up  the  note,  but  appellant  must  pay  it.  Held,  that  the 
statements  of  deceased,  out  of  the  presence  and  hearing  of  appellant 
against  him,  were  hearsay  and  not  proper,  while  proper  as  against  ap- 
pellee. 

Appeal  from  the  Circuit  Court  of  Grnndv  conntv:  the 
Hon.  J.  McRoBERTS,  Judge,  presiding.     Opinion  fi.ed  Angast 

20,  1884. 

Mr.  S.  C.  Stough,  for  appellant;  that  the  declaration  of  an 
intention  to  give,  followed  by  delivery  of  the  subject-matter 
of  the  intended  gift  to  a  bailee  for  the  benefit  of  the  donee, 
constitutes  a  perfected  gift,  cited  Gardner  v.  Merrit,  32  Md.  78; 
Walter  v.  Ford,  74  Mo.  195;  Coutant  v.  Schuyler,  1  Binney, 
316;  Wells  v.  Tucker,  3  Binney,  366;  Kilpin  v.  Lamb,  1 
Mylne  &  Keene,  520. 

Messrs.  Doud,  Wino  &  Carter,  for  appellee. 

Lacey,  J.  This  was  a  suit  brought  by  appellee  as  adminis- 
trator of  R.  Gibson,  deceased,  in  assumpsit  based  on  a  prom- 
issory note  given  to  the  deceased  by  his  son,  the  appellant,  for 
$200,  dated  Nov.  15,  1874.     The  defense  set  up  to  the  note 
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by  special  plea  was,  that  the  appellant  at  the  request  of  the 
deceased  iu  his  lifetime  went  into  and  took  possession  of  a  cer- 
tain hotel  in  Gardner,  called  the  Gardner  Ilonse,  and  repaired 
and  cleaned  the  hotel,  and  from  thence  antil  March  24,  1S76, 
managed,  kept  and  ran  the  hotel  as  a  public  inn,  in  doing 
which  he  used  the  amount  of  money  mentioned  in  the  note 
and  lost  and  spent  another  large  amount  of  money  of  his  own, 
to  wit,  $250. 

That  on  the  24th  of  March,  1876,  deceased  promised  and 
a«freed  with  appellant  to  cancel  and  satisfy  the  note.  There 
was  also  the  general  issue.  The  evidence  tends  to  show  that 
at  the  time  the  note  was  executed,  the  deceased  acjreed  to  de- 
liver  tlie  note  to  appellant  in  case  he  did  not  make  enough  out 
of  the  hotel  to  pay  it;  that  the  deceased  was  anxious  to  accom- 
modate the  appellee  to  get  some  one  to  take  the  hotel.  That 
she  was  then  a  widow  and  afterward  married  the  deceased. 
The  appellant  did  not  succeed  in  the  hotel  business,  and  in- 
stead of  making  money  he  lost  what  he  put  into  it.  Tiie  evi- 
<lence  goes  strong  to  show  that  in  consequence  of  thisarrange- 
!uent  and  agreement  with  appellant,  the  deceased,  in  his  life- 
time, did  give  the  note  up  to  Orin,  a  son  of  deceased  and 
brother  of  appellant,  to  be  by  him  given  up  to  appellant. 

Tiiat  Orin  neglected  to  give  up  the  note  but  put  it  among 
his  own  papers  in  the  bureau  drawer  where  he  kept  them,  ho 
and  his  father  at  the  time  living  in  the  satne  house,  and  that 
ho  never  saw  the  note  afterward  until  produced  on  the  trial. 

That  afterward  the  note  was  found  airiong  the  papers  of 
deceased  at  his  death  and  came  into  the  hands  of  the  appellee. 

The  verdict  and  judgment  were  for  appellee.  To  contradict 
the  claim  and  proof  made  by  appellant  the  court,  against  his 
objection,  permitted  the  appellee  to  introduce  the  evidence  of 
11.  C.  Giflfbrd  and  Peter  Dolan,  to  show  that  the  deceased,  Rt»b- 
ert  Gibson,  in  his  lifetime  had  made  statements  in  each  of 
their  hearing,  and  not  in  the  presence  or  hearing  of  appellant 
to  the  effect  that  he  would  not  give  up  the  note  to  appellant, 
but  that  he  must  pay  it;  that  he  was  notgratefnl  for  anything 
deceased  had  given  him  and  he  wonld  not  give  him  the  note. 
This  was  error.     The  statements  of  the  deceased  out  of  the 
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presence  and  hearing  of  appellant  against  him  were  hearsay 
and  not  proper,  while  proper  as  against  the  appellee. 

The  theory  of  the  appellee  was  that  in  the  matter  of  the  de- 
livery of  the  note  to  Orin,  to  be  given  up  to  appellant,  he  was 
the  agent  of  deceased,  who  could  therefore  revoke  such  agency 
any  time  before  delivery,  at  his  pleasure,  and  that  he  did  so. 
This  theory  was  assumed  in  the  instructions  given  to  the  jury. 
Upon  the  whole  evidence,  and  especially  of  that  bearing  upon 
and  tending  to  show  the  conditions  upon  which  the  note  was 
given,  we  are  inclined  to  hold  that  in  case  the  jury  should  find 
from  a  preponderance  of  the  evidence  that  the  note  was  given 
upon  the  conditions  claimed,  and  that  in  accordance  therewith 
the  event  happened  entitling  the  appellant  to  have  the  note 
given  up  to  him,  that  in  such  case  Orin  should  be  treated  as 
the  trustee  of  the  former  and  bound  by  the  terms  of  the  trust, 
rather  than  the  agent  of  the  deceased,  and  liable  to  have  his 
authority  revoked  by  him  at  any  time  before  delivery  of  the 
note.  That  delivery  to  Orin  was  delivery  to  the  appellant. 
Tiiat  being  for  the  latter's  benefit,  his  acceptance  should  be 
]>re8umed,  and  being  an  execution  of  a  verbal  understanding 
based  upon  a  condition,  the  delivery  to  Orin  was  binding  on 
deceased  at  the  time  of  delivery.  This  view  of  the  evidence 
ought  to  have  been  submitted  to  the  jury  by  the  instructions 
as  well  as  the  other  theory,  that  appellant^s  claims  of  facts  were 
not  true. 

For  the  errors  in  admitting  the  improper  evidence  of  state- 
ments of  deceased  Against  appellant  and  the  assumption  in  tiie 
instructions  above  named,  the  judgment  of  the  court  is  re- 
versed and  the  cause  remanded. 

Beversed  and  remanded. 
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Michael  Bbahm  et  al. 

V. 

Mary  Dietsch. 

1.  Strict  foreclosure. — Tn  view  of  the  policy  of  onr  statute,  strict 
forectosare  is  exceptional,  and  not  favored.  It  may  be  de  reeiK  however,  in 
the  discretion  of  the  court,  where  the  inteiests  of  both  parties  manifestly 
require  it,  but  not  otherwise. 

2.  Nec'<>8ary  avekments  in  bill  for  strict  foreclosure. — Every 
bill  for  a  strict  foreclosure  should  aver  that  the  properly  does  not  exceed  in 
value  the  amount  of  the  mortgr»ige  debt.  Qiuere,  whether  it  should  also 
aver  that,  notwithstanding  it  is  of  less  value,  the  complainant  is  willing:  to 
take  it  in  fu  1  satisfaction  of  the  debt. 

3.  Chanceky — Evidence. — Where  the  record  showed  reference  to  the 
master  to  take  and  report  proofs,  proofs  so  taken  and  reported  and  the  Tx  port 
approved,  and  that  the  cause  thereupon  was  immediately  heard  upon  bill 
and  proofs  taken,  and  the  master's  report  showed  that  the  property  was 
worth  considembly  more  than  the  mortgag:e  debt.  Held,  that  a  court  can 
not  presume  from  the  recitiil  in  the  final  decree  that  '*  the  cause  came  on  to 
be  heard  upon  the  bill  of  complaint  and  proofs  taken, ^*  that  other  proof  on 
the  subject  of  the  value  of  the  property  which  supported  the  finding  was 
also  taken.  Without  still  other  expression  indicating  the  proofs  tiiken,  or 
other  proofs  otherwise  appearing,  the  presumption  is  that  only  those  token 
and  reported  by  the  master  were  heard. 

4.  Bill  taken  pro  confesso — Evidence. — Upon  a  bill  taken  pro  eon- 
fessOf  the  court  may  find  the  facts  averred  without  requiring  any  ptoof,  and 
the  defendant  can  not  object  to  the  finding  nor  to  the  appropriate  decree 
thereon;  but  where,  upon  a  bill  so  taken,  the  court  deemed  it  requisite  to 
require  the  complainant  to  produce  evidence  to  prove  the  allegations  of  her 
bill,  and  such  evidence  affirmatively  and  clearly  proved  that  the  value  of  the 
property  mortgaged  was  more  than  the  mortgage  debt.  Held^  that  it  was 
error  to  disregard  such  evidence. 

5.  Strict  foreclosure — Time  fok  payment.— Where,  in  a  bill  for  a 
strict  foreclosui'p,  the  decree  ordered  th.it  defendants  pay  complainant  the 
amount  found  due  within  one  month,  or,  etc.  Held^  that  the  time  limited 
for  the  payment  whs  too  short.  The  reason  of  the  rule,  in  case  of  sale  with- 
out redemption,  applies  with  equal  force  to  a  case  of  strict  foreclosure. 

Error  to  the  Circuit  Court  of  Hock  Island;  the  Hon. 
A.  A.  Smith,  Judge,  presiding.  Opinion  tiled  August  20, 
1884. 
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Messrs.  Sweeney  &  Walker,  for  plain  tiffs  in  error;  as  to 
wliat  must  be  proved  iu  case  of  a  strict  foreclosure,  cited 
Farrell  V.  Parlier,  50  III.  275;  Slieldon  v.  Patterson,  55  111. 
513;  Boyer  v.  Boyer,  89  111.  449;  Rourke  v.  Coulton,  4  Brad- 
well,  271;  Greeiiemeyer  v.  Deppe,  6  Bradwell,  491. 

In  chancery  cases  it  is  not  to  be  presumed  that  any  evidence 
was  given  in  the  cause  in  the  court  below,  except  what  appears 
in  the  record:  Kennedy  v.  Merriam,  70  111.  231;  Mcintosh  v. 
Saunders,  68  III.  130;  Cooley  v.  Scarlett,  38  11!.'316;  Boyer 
v.  Boyer,  89  111.  449. 

Mr.  M.  M.  CoRBETT  and  Mr.  J.  T.  Kenwortity,  for  defend- 
ant in  error;  as  to  strict  foreclosure,  cited  Johnson  v.  Don- 
nell,  15  111.  97;  Stephens  v.  Bichnell,  27  111.  434;  Billiard 
on  Mortgages,  4th  Ed.  31;   Jones  on  Mortgages,  §  1545. 

A  strict  foreclosure  only  pays  or  discharges  the  debt  pm 
tanto:  Vansant  v.  Allmon,  23  111.  33;  Jones  on  Mortgatres, 
§§  950,  1567,  1597;  Ililliard  on  Mortgages,  Ch.  36,  §§  1-10; 
Edgerton  v.  Young,  43  111.  464;  Spencer  v.  Ilarford,  4  Wend. 
381;  Morgan  v.  Plumb,  9  Wend.  287. 

Where  a  decree  is  taken  pro  confessOy  it  is  discretionary 
with  the  chancellor  to  render  a  decree  without  proofs,  and  the 
defendant  can  not  make  any  objection  that  the  proofs  do  not 
sustain  the  allegations  of  the  bill:  R  S.  1874,  Ch.  22,  §  IS; 
Manchester  v.  McKee,  4  Gilm.  511;  Smith  v.  Trimble,  27  111. 
152;  Stephens  v.  Bic'niell,  27  111.  434;  Harmon  v.  Campbell, 
30  111.  25;  Benneson  v.  Bill,  62  111.  408. 

Where  an  objection  is  urged  to  a  decree  that  the  evidence 
is  insufficient  to  support  it,  and  the  decree  does  not  purport 
to  give  the  evidence  in  the  record,  but  merely  states  that  a 
hearing  was  had  upon  the  proofs  and  the  necessary  facts  are 
found  by  the  decree,  it  w^ill  bind:  Preston  v.  Ilodgen,  50  III. 
56;  Mftuck  v.  Mauck,  54  111.  281;  Morgan  v.  Corlies,  81  III. 
72;  \Vriglit  v.  Troutman,  81  111.  374;  Darst  v.  Thomas,  87 
111.  222. 

Pleasants,  P.  J.  This  was  a  bill  filed  April  27,  1883,  to 
foreclose  a  mortgage  executed  by  plaintiffs  in  error  to  one 
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Jolin  Reyser  to  secure  a  note  of  said  Michael  for  $450,  paya- 
ble in  one  year  with  interest  at  eight  per  cent,  per  anniiin, 
assigned  to  defendant  in  error.  The  mortgaged  premises  are 
a  honse  and  lot  in  the  city  of  Eock  Island,  and  the  homestead 
of  the  mortgagors,  which  was  waived. 

Besides  the  nsual  averments  the  bill  alleires  that  said 
Michael  Brahm  is  insolvent  and  nnable  to  redeem  the  prop- 
erty, and  that  it  is  scant  security  for  and  insufficient  to  pay 
the  amount  due  with  costs  of  this  proceeding;  and  prays  for  a 
strict  foreclosure. 

The  defendants  having  been  defaulted  the  cause  was  re- 
ferred to  the  master  "  to  take  proofs  of  complainant's  bill  and 
state  tlie  account." 

On  Jnne  9th  he  filed  his  report,  setting  forth  the  docu- 
mentary evidence  and  the  testimony  of  a  single  witness,  the 
mortgagee,  who  stated  as  follows:  "I  know  the  mortgaged 
property  (^describing  it)— think  it  not  worth  more  than  $600. 
I  have  known  him  (defendant  Michael  Brahm),  for  six  or 
seven  years.  I  know  about  his  business.  1  believe  he  is  un- 
able to  redeem  said  premises  from  the  mortgage  to  me,  now 
assigned  to  complainant  In  my  judgment  the  premises  are 
scant  and  meager  security  for  said  indebtedness,  including 
the  costs."  Upon  the  note  was  indorsed  a  credit  of  one  year's 
interest,  and  the  amount  found  due  was  $491.70.  On  the 
same  day  this  report  was  approved,  the  cause  set  for  hearing  in- 
stanter^  and  the  final  decree  filed.  It  recites  that  the  cause  was 
"heard  upon  the  bill  of  complaint  and  proofs  taken  " — finds 
the  amount  due  to  be  as  reported,  and  that  the  defendant 
Michael  Brahm  is  insolvent  and  unable  to  redeem  the  mort- 
gaged premises;  that  they  are  scant  security  for  the  debt  and 
costs  and  that  no  benefit  can  inure  to  the  defendants  or  either 
of  them  from  a  sale  thereof,  and  orders  that  they  pay  com- 
plainant the  amount  so  found  due  and  the  costs,  within  one 
month,  or  in  default  thereof  be  barred  and  foreclosed  from  all 
equity  of  redemption  and  claim  of,  in  and  to  said  premises, 
and  complainant  be  let  into  possession.  Defendants  sued  out 
this  writ  of  error. 

In  riew  of  the  policy  of  our  statnte  providing  for  sale 
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under  certain  decrees  as  well  as  judgments  and  allowing  the 
right  of  redemption  therefrom  to  the  debtor,  his  heirs,  assigns 
and  creditors — which  is  to  make  the  property  pay,  in  their 
interest,  all  it  is  really  worth — strict  foreclosure  is  exceptional 
and  not  favored.  Still  it  may  be  decreed,  in  tlie  discretion  of 
the  conrt,  where  the  interests  of  both  parties  manifestly  re- 
quire it;  but  not  otherwise.  Johnson  v.  Donnell,  16111.  97; 
Stephens  v.  Bicknell,  27  III.  434.  That  of  the  debtor  includes 
his  obligation  to  other  creditors  and  subsequent  purchasere. 
Hence  where  there  are  other  incumbrancers,  creditors  or  sub- 
sequent purchasers,  this  kind  of  decree  will  not  be  allowed* 
Farrell  v.  Parlier,  50  111.  274;  Ronoke  v.  Colton,  4  Bradwell, 
257.  So,  where  the  property  exceeds  in  value  the  amount  of 
the  mortgage  debt  and  costs  it  is  obvious  that  to  take  it  for  the 
debt  can  not  be  for  the  interest  of  the  debtor.  Hence  every 
bill  for  a  strict  foreclosure  should  aver  that  this  valnedoes  not 
exceed  that  amount.  See,  besides  the  cases  supra^  Sheldon 
V.  Patterson,  55  111.  507,  513;  Boyer  v.  Boyer,  89  Id.  447; 
Greenemeyer  v.  Deppe,  6  Brad  well,  490;  Miller  v.  Davis,  5 
Id.  474;  Murphy  v.   Stith,  Id.  562. 

Whether  it  should  also  aver  that  notwithstanding  it  is  of 
less  value  the  complainant  is  willing  to  take  it  in  full  satis- 
faction of  the  debt,  is  perhaps  not  settled  in  this  State.  In 
Vansant  v.  Alltnon,  23  111.  33,  and  Edgerton  v.  Young,  43 
Id.  470,  it  was  said  that  according  to  the  weight  of  authority 
strict  foreclosure  in  such  a  case  operates  to  extinguish  the 
debt  only  pro  tarvto.  But  the  precedents  there  referred  to 
(for  none  are  cited)  are  believed  to  be  mainly  from  jurisdic- 
tions in  which  such  decrees  are  not  exceptional;  and  later 
cises  indicate  that  whether  it  is  or  is  not  an  imperative  rule 
of  equity,  our  courts,  in  the  exercise  of  their  discretion,  will 
require  him  to  accept  it  as  a  discharge  in  full.  Farrell  v. 
Parlier,  Boyer  v.  Boyer,  Miller  v.  Davis,  Murphj'  v.  Stith — all 
above  cited.  This  works  no  hardship  to  the  creditor,  because 
the  debtor  is  shown  as  part  of  the  case,  to  be  insolvent.  We 
are  not  now  called  on  to  express  a  more  decided  opinion  on 
this  point,  since  there  are  other  grounds  above  indicated  upon 

Mch  with  greater  confidence  we  reverse  this  decree. 
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The  evidence  preserved  in  the  master's  report  must  be  held, 
as  against  the  complainant,  to  be  that  the  property  was  wprth 
$600,  which  is  considerably  more  than  the  debt  and  costs. 
So  far  as  appears  this  is  the  uncontradicted  testimony  of  her 
own  witness,  the  mortgagee  and  her  assignor. 

Counsel  contend  that  upon  the  recital  in  the  final  decree 
this  court  should  presume,  in  its  favor,  that  other  proof  on 
this  subject  which  supports  the  finding  was  also  taken.  That 
recital  is  that  "  the  cause  came  on  to  be  heard  upon  the  bill 
of  complaint  and  proofs  taken;  "  and  it  is  said  that  since  this 
does  not  refer  in  terms  to  the  master's  report  it  ouglit  not  to 
be  so  limited.  But  interlocutory  orders  relating  to  this  re- 
port also  appear  in  the  record,  and  being  as  much  a  part  of  it 
HS  is  the  final  decree,  should  be  considered  in  connection  with 
its  recital  as  if  they  also  were  recited  in  it.  Tlie  record,  then, 
shows  a  reference  to  the  master  to  take  and  report  proofs,  proofs 
so  taken  and  reported,  the  report  approved,  and  the  cause  there- 
upon immediately  heard  upon  bill  and  proofs  taken.  With- 
out still  other  expression  indicating  the  proofs  taken  or  other 
proofs  otherwise  appearing,  the  presumption  is  that  only  those 
taken  and  reported  by  the  master  were  heard.  Boyer  v. 
Bover,  89  111.  449. 

It  is  further  urged  that  upon  a  bill  taken  pro  confesso  the 
court  may  find  the  facts  averred,  without  requiring  any  proof, 
and  therefore  the  defendant  can  not  object  to  tlie  finding 
nor  to  the  appropriate  decree  thereon,  for  insufficiency  of 
proof.  We  so  understand  the  law.  Manchester  v.  McKee, 
4  Gilni.  517;  Stephens  v.  Bichnell,  27  III.  444;  Boston  v. 
Nichols,  47  Id.  357-8  and  cases  there  cited.  For  that  reason 
we  have  not  noticed  the  question  of  the  insolvency  of  Brahm. 
The  fact  was  averred  and  the  finding,  as  to  that,  is  beyond  the 
reach  of  objection.  It  is  not  unreasonable  to  believe  an  aver- 
went  not  denied  by  the  party  interested  to  deny  it  if  untrue, 
although  the  proof  ofl^ered  be  not  of  itself  sufficient  to  estab- 
lish it,  notwithstanding  we  think  the  proof  of  it  rather  insuf- 
ficient. But  in  respect  to  the  value  of  the  premises  as  com- 
pared with  the  amount  of  the  debt,  a  difierent  question  is 
presented.     The  circuit  court  did  not  see  fit  to  dispose  of  this 
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Case  upon  the  bill  taken  as  confessed,  but  deemed  it  "  req- 
uisite" in  the  lan<jiiaj;e  of  the  statute  (R.  S.  Chancery  §  18) 
*'to  require  the  complainant  to  produce  documents  and  wit- 
nesses to  prove  the  alleojations  of  her  bill." 

The  evidence  so  produced  touciii ng  the  allegation  in  ques- 
tion was  not  merel}'  insufficient  to  prove  it,  but  affirmatively 
and  clearly  disproved  it;  and  it  is  unreasonable  to  believe  an 
averment  that  is  disproved,  even  though  it  be  not  denied  by 
the  party  interested  to  deny  it.  The  fact  alleged  being  neces- 
sary to  support  the  decree,  we  think  it  was  erroneous  to  over- 
ride or  disregard  the  proof,  and  inequitable  to  give  to  com- 
plainant property  of  the  defendant  worth  $600,  for  a  debt  of 
less  than  five  hundred.  Besides  it  is  neither  averred  nor 
proved  that  there  was  no  other  creditor  or  purchaser  having 
an  interest  subject  to  the  mortgage. 

We  are  also  of  opinion  that  the  time  limited  for  the  pay- 
ment was  too  short.  The  reason  of  the  rule  in  case  of  sale 
witliout  redemption  applies  with  equal  force  to  a  case  of 
strict  foreclosure.     Farrell  v.  Parlier,  50  III.  275. 

For  these  errors  the  decree  of  the  circuit  court  is  reversed 
and  the  cause  remanded  for  further  proceedings  in  conformity 
herewith. 

Beversed  and  remanded. 


William  J.  Stewart 

V. 

The  People,  etc. 

CiTT  MAUsnATi  BXECCTiNO  CIVIL  PROCKSB.— Where  aD  allejTed  assault 
{^rew  out  of  the  attempt  of  a  city  marshal  within  the  corporate  limits  to  exe- 
cute civil  process  directed  to  him  as  marahal  by  a  justice  of  the  peace  resid- 
ing in  the  city,  and  the  only  question  upon  the  record  was  as  to  the  author  - 
ity  of  a  city  marshal  to  execute  such  process.  Held,  that  Section  73,  Chap, 
ter  24,  of  the  Revised  Statutes,  confers  such  power. 

Error  to  the  Circuit  Court  of  Will  connty;  the  Hon.  J. 
McRoBKRTd,  Judge,   presiding.     Opinion  filed   Augast    20^ 

1884:. 


I 
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Stewart  v.  The  People. 
Messrs.  Hill  &  Dibell,  for  plaintiff  in  error. 

Mr.  C.  W.  Brown,  and  Messrs.  Haley  &  O'Donnell,  for 
defendant  in  error. 

Pleasants,  P.  J:  Braidwood  was  duly  ors^anized  as  a  city 
under  the  provisions  of  Chapter  24  of  the  Revised  Statutes, 
and  plaintiff  in  error  duly  elected  and  qnalitied%  its  marshal. 
On  the  23d  of  June,  1883,  he  was  arrested  on  complaint  of 
Samuel  Jacobs  and  taken  before  a  justice  of  the  peace  of 
Will  county,  by  whom  he  was  lined  $40  for  an  alleged  assault 
and  battery.  On  appeal  by  him  and  trial  de  novo  in  the  cir- 
cuit court  the  fine  was  reduced  to  $20,  and  he  brings  the  rec- 
ord here  for  review  upon  a  writ  of  error. 

The  alleged  assault  grew  out  of  his  attempt,  within  the  cor- 
porate limits,  to  execute  civil  jlibcess  directed  to  him,  as  mar- 
shal, by  a  justice  of  the  peace  residing  in  the  city.  It  is  con- 
ceded that  if  he  had  authority  to  execute  such  process  he  was 
jnstified,  and  according  to  the  certificate  of  the  circuit  judge 
a!id  stipulation  of  counsel  that  is  the  only  question  upon  the 
record. 

Section  73  of  the  act  referred  to,  so  far  as  affects  this  ques- 
tion, is  as  follows:  "  The  city  council  may,  in  its  discretion, 
from  time  to  time,  by  ordinance  passed  by  a  vote  of  two  thirds 
of  all  the  aldermen  elected,  provide  for  the  election  by  the 
legal  voters  of  the  city,  or  the  appointment  bj'  the  mayor, 
with  the  approval  of  the  city  council,  of  a  city  collector,  a 
city  marshal  *  *  *  and  such  other  oflScers  as  may  hy  said 
council  be  deemed  necessary  or  expedient.  *  *  *  The  city 
marshal  shall  perform  such  duties  as  shall  be  prescribed  by 
the  city  council  for  the  preservation  of  the  public  peace,  and 
the  observance  and  enforcement  of  the  ordinances  and  laws; 
he  shall  possess  the  power  and  authority  of  a  constable  at 
common  law,  and  under  the  statutes  of  this  State." 

Section  75  prescribes  the  oath  to  be  taken  by  the  marshal 
wliich  is,  amcing  other  things,  that  he  "will  faithfully  dis- 
charge the  duties  of  the  oflice";  and  also  the  bond  to  be  exe- 
cuted, "with  security  to  be  approved  by  the  city  council,     *    * 
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*  payable  to  the  city  *  *  *  in  such  penal  snin  as  may 
by  resolutiion  or  ordinance  be  directed,  conditioned  for  the 
faithfnl  performance  of  the  duties  of  the  oflSce  and  the  pay- 
ment of  all  moneys  received  by  such  ofMcer,  according  to  law 
and  the  ordinances  of  said  citv." 

We  apprehend  that  the  following  propositions  are  too  clear 
to  require  argument,  viz.:  That  the  legislature  has  power  to 
prescribe  the  qualifications,  duties  and  powers  of  municipal 
officers,  or  to  deleii;ate  that  power  in  whole  or  part  to  the  mu- 
nicipality; that  noneare  required,  enjoined  or  conferred  except 
those  so  prescribed;  tliat  it  may  confer  the  same  or  like  powers 
upon  officers  of  different  municipalities,  making  the  offices 
more  or  less  similar  and  yet  not  the  same;  that  it  may  desig- 
nate the  powers  conferred  upon  a  given  officer  as  well  by  gen- 
eral description  or  by  reference  to  know  powers  of  other  of- 
ficers as  by  specific  description ;  and  that  a  constable  has  pow- 
er and  autliority,  under  tlie  statutes  of  this  State,  to  execute 
civil  process. 

In  the  light  of  these  propositions  we  see  no  ground  for 
doubt  or  construction.  The  question  before  us  is  not  whether 
a  city  marshal  is  a  constable,  nor  whether  the  oath  and  bond 
required  of  him  as  marshal  furnish  a  guaranty  and  protection 
to  all  who  may  be  concerned  in  the  execution  of  civil  process 
equal  to  those  furnished  by  the  oath  and  bond  required  of  a 
constable,  nor  whether  they  ought,  in  order  to  clothe  him  as 
them  with  power  to  execute  it;  but  simply  whether  the  law 
does  clothe  liim  as  marshal  with  that  power.  As  we  have  seen, 
it  declares,  first,  that  "he  shall  perform  such  duties  as  shall 
be  prescribed  by  the  city  council  for  the  *  *  »  en- 
forcement of  the  ordinances  and  laws.^^  Here  the  term 
"laws"  seems  to  be  used  in  conti'adistinction  to  ordinances, 
to  signify  something  more  and  diflferent;  atid  perhaps  under 
this  clause  the  city  council  might  prescribe  the  duty  of  ex- 
ecuting civil  process.  Whether  in  this  case  it  was  or  was 
not  so  prescribed  we  are  not  informed  by  the  record.  But 
without  regard  to  what  the  council  may  have  done  or  can 
do,  it  further  declares'that  "he  shall  possess  the  power  and 
authority  of  a  constable  at  common  law,  and  under  the  stat- 
utes of  this  State." 
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It  is  of  no  avail  to  show  that  at  common  law  a  petty  con- 
stable did  not  possess  the  power  in  question.  Since  a  con- 
stable does  possess  it  under  the  statutes  of  this  State,  it  ap- 
pears to  us  to  be  by  this  provision  given  to  a  marshal  in  lan- 
guage as  plain  as  any  we  could  employ  to  express  it  And 
there  the  law  leaves  it,  except  that  by  another  provision  it  in- 
cludes marshals  among  other  officers  who  are  declared  to  be 
canservators  of  the  peace  and  invested  with  certain  specified 
powers,  of  which  some  are  not  possessed  by  constables  as  such. 
(§  83.)  But  it  nowhere  limits  the  powers  given  and  author- 
ized to  be  given  by  §  73,  nor  requires  of  him  any  oath,  bond  or 
other  qualification  except  those  required  of  him  as  city  mar- 
shal. There  is  no  need  of  any  other.  He  is  not  a  constable. 
It  is  in  the  course  of  his  duty  as  marshal  that  he  exercises 
this  power.  His  oath  and  bond  bind  him  to  the  faithful  per- 
formance of  his  duty  in  the  exercise  of  it  as  of  any  other,  and 
afibrd   security  therefor.     Those  of  a  constable  do  no  more. 

The  judgment  of  the  circuit  court  is  reversed. 

Judgment  reversed. 


O.  E.  Daniels  f  15  m 

:  88    184 
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ELKCTroN  OF  CAUSES  OF  ACTION — KsTOPPKL. — Where  appellee,  who  had 
»old  appellant  some  heifers,  claimed  that  appellant  had  taken  a  Durham 
which  he  did  not  buy,  had  his  election  to  treat  the  transaction  as  a  valid  sale 
or  a  wrongful  convergion,  and  he  elected  to  hold  it  a  valid  sate,  and  brought 
suit  in  assumpsit,  and  appellant  pleaded  a  tender  of  $175,  and  after  the  evi- 
dence was  all  in  and  the  trial  nearly  closed  plaintiff  took  the  money  tendered 
and  dismissed  the  suit.  Held,  that  appellant  was  estopped  from  bringing  an 
action  in  trover  for  the  conversion  of  the  Durham. 

-Appeal  from  the  City  Court  of  Elgin;  the  Hon.  A.  H. 
Baret,  Judge,  presiding.     Opinion  filed  August  20,  1884. 
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tied  at  law  and  in  equity:  Cooley  on  Tort8»(l8t  Ed.)  94;  Ad- 
dison on  Torts,  33;  Bigelow  on  Estoppel,  (let  Ed.)  578,  581, 
584  to  86;  Hooker  v.  Hubbard,  99  Mass.  569,  572;  Sanger  v. 
Wood,  3  John's  Chy.  416,  422;  Turner  v.  Flannigan,  1  Black. 
492  to  3;  Brewer  v.  Sparrow,  7  B.  and  C.  310  (14  Eng.  Com. 
L.  K  144);  Lythgoe  v.  Vernon,  5  H.  and  N.  180  (29  L.  J. 
Excb.  164).  For  the  errors  in  sustaining  the  demurrer  to  the 
special  'plea  and  overruling  the  motion  for  a  new  trial  the 
judgment  is  reversed  and  the  cause  remanded  for  further 
proceedings  in  conformity  herewith. 

Keversed  and  remanded. 


Timothy  Moshieb 

V. 

Henry  D.  Shear  et  al. 

1.  Intkre  t,  when  recoverable. — Where  a  demand  is  in  good  faith 
disputed  or  noibing  has  been  done  to  hinder  or  delay  proceeding  for  iU 
collection,  there  can  be  no  recovery  of  interest  upon  it  as  for  an  unreasonable 
and  vexatious  delay  of  payment,  although  such  demand  be  really  due.  A 
delay  of  settlement  s  not  necessarily  a  delay  of  payment. 

2.  Evidence. — ^The  court  is  of  opmion  that  the  allowance  of  an  allegtnl 
payment  of  $iJOO  was  clearly  against  the  evidence. 

Appeal  from  the  Circuit  Court  of  Knox  county;  the  Hon. 
A.  A.  SMrni,  Judge,  presiding.  Opinion  tiled  August  20, 
1884. 

Messrs.  Sanford  &  Carney,  for  appellant;  as  to  the  allow- 
ance of  interest,  cited  Clement  v.  McConnel,  14111.  155;  My- 
ers v.  Walker,  24  III.  133;  Sammis  v.  Clark,  13  111.  547;  Hitt 
V.  Allen,  13  111.  596;  Thompson  v.  FuUiu  wider,  5  Brad  well, 
555;  Aldrich  v.  Dunham,  16  III.  403;  Devine  v.  Edwards,  101 
III.  142;  West  Chi.  Al.  Works  v.  Sheer,  104  111.  589. 

Messrs.  McKenzie  &  Calkins,  for  appellees. 

Pleasants,  P.  J.  This  suit  was  commenced  by  apprllmt, 
January  19, 1882,  to  recover  the  balance  claimed  to  be  due  on 
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two  promissory  notes  of  appellees,  of  March  9, 1861,  for  $400 
each,  at  two  and  four  years  respectively,  given  with  four 
others  of  same  date  and  amonntin<^  in  all  to  $3,000,  for  the 
price  of  land  to  be  conveyed  upon  their  i)ayinent  according^  to 
the  contract  of  purchase.  Pleas  of  tlie  general  issue  and  set- 
off  were  filed,  but  during  tlie  progress  of  the  trial  the  former 
was  withdrawn.     A  verdict  was  rendered  for  the  defendants 

0 

for  $236.59,  and  judgment  entered  thereon,  from  whicli  plaint- 
iff appealed. 

This  controversy  has  been  twice  submitted  to  arbitrators. 
The  first  award  was  set  aside  by  agreement,  and  the  second 
upon  a  bill  filed  for  that  purpose,  after  a  review  of  the  pro- 
ceedings here  and  in  the  Supreme  Court  (102  111.  169).  There- 
upon this  suit  was  brought. 

When  these  six  notes  were  given  appellant  held  a  like  se- 
ries of  six  others  for  the  same  amount,  bearing  date  January 
10,  1857,  and  being  for  the  price  of  another  tract  of  laud  then 
purchased. 

Pa3Mnents  were  made  from  time  to  time  in  money,  checks, 
cattle,  corn  and  other  articles,  for  all  of  which  appellant  claims 
lie  gave  full  credit  by  surrender  or  indorsement  of  one  or 
more  of  the  notes,  or  by  both,  though  some  of  the  credits  in- 
cluded several  items  and  were  given  upon  settlements  had  at 
the  dates  thereof  respectively. 

The  account  filed  with  the  plea  of  set-off  embraced  all  the 
items  of  payment  claimed  by  appellees,  being  tw^enty-four  in 
number  and  running  from  November  22,  1864,  to  March  9, 
1867.  Many  of  them  are  undisputed  and  fully  accounted  for  by 
the  surrender  of  notes  or  by  indorsements  on  those  retained. 
Appellees  claim,  however,  that  some  are  not  accounted  for,  and 
the  verdict  is  made  up  of  such  as  vvere  so  found,  in  excess  of 
the  amount  remaining  due  after  deducting  the  payments  cred- 
ited, and  interest  on  such  excess.  An  instruction  for  defend- 
ants authorized  the  jury  to  allow  such  interest,  for  unreasona- 
ble and  vexatious  delay  of  payment,  if  from  the  evidence  the}^ 
should  find  that  there  was  any  such  excess  and  such  delay  by 
the  plaintiff  in  the  payment  thereof. 

The  last  payment  made  or  claimed  was  on  March  9,  1867, 
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when  appellant  credited  it  as  being  $1,986.40,  while  apj>ellees 
my  it  was  in  fact  $2,000.  Previous  to  that  time — but  just 
when  or  whether  later  than  1864  does  not  appear — five  of  tlie 
twelve  notes  had  been  surrendered;  and  this  payment,  as  was 
agreed  on  the  trial,  extinguished  five  others  according  to  the 
indoi-senients  thereon,  and  reduced  the  aggregate  amount  due 
on  the  remaining  two  here  in  suit,  according  to  the  indorse- 
ments on  them,  to  $384.75,  which,  with  the  interest  thereon 
as  reserved,  would  make  at  the  time  of  trial,  December  11^ 
1883,  the  sum  of  $1,028.32.  It  appears  that  the  jury  allowed 
interest  at  six  per  cent,  per  annum  from  the  date  of  that  pay- 
ment; and  as  the  time  is  sixteen  jrears  and  nine  months,  it 
would  just  about  equal  the  principal.  They  mnst  therefore 
hav^e  found  that  the  payment  exceeded  the  amount  then  re- 
maining due  to  appellant  by  about  the  sum  of  $118. 

We  have  been  unable  to  discover  in  the  record  anv  evidence 
of  an  unreasonable  and  vexatious  delay  of  payment  by  appel- 
lant. The  testimony  of  appellee  Henry  D.  Shear,  ia  certainly 
the  strongest,  if  not  the  only  evidence  against  him  on  this 
point,  and  taken  by  itself,  we  think,  is  insufficient  to  support 
the  instruction  or  the  finding:.  The  utmost  that  it  tends  n> 
Hhow  is  that  appellant  on  two  or  thi*ee  occasions  which  had 
been  appointed  for  a  settlement,  postponed  it;  which  may  have 
been  quite  vexing  to  appellee  without  being  vexatious  oa  the 
part  of  appellant;  and  of  the  circumstances  and  reason  which 
prompted  it  we  are  not  informed.  Nor  is  a  delay  of  settle- 
ment necessarily  a  delay  of  payment.  Shear  says  that  whe». 
he  paid  the  $2,000  he  told  Moshier  he  was  satisfied  he  wat. 
paying  him  more  than  was  due;  but  this  was  evidently  no 
more  than  a  suspicion  or  guess,  for  he  afterward  says  that  he 
had  no  means  of  knowing,  at  any  time  within  a  year  there- 
after, how  much  he  had  overpaid,  because  Moshier  had  the 
notes.  He  made  the  payment  voluntarily,  and  as  a  payuaent. 
Moshier  thought  It  made  them  so  "  nearly  even  "  that  he  was 
willing  to  make  the  deed,  thus  enabling  appellee  to  execute  a 
mortgage  on  the  land  in  order  to  get  the  very  money  he  paid« 
and  to  settle  as  soon  as  should  be  convenient  thereafter.  But 
he  never  intimated  an  apprehension  that  the  balauceon  settle- 
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inent  might  be  ao^ainst  him.  On  the  contrary  he  always  ex- 
pressed a  belief  that  something  was  still  his  due.  That  belief 
was  verified  by  his  calculation  as  soon  as  he  made  it,  showing 
the  balance  remaining  to  be  $384.75.  He  vehemently  denied 
every  item  of  payment  claimed  that  had  not  been  credited,  as 
soon  as  it  was  made  known.  He  made  every  appointment  for 
A  settlement  that  was  made,  and  once  wrote  to  Shear  for  that 
purpose.  Shear  made  no  attempt,  demand  or  request  for  it 
except  during  the  first  year  after  the  payment,  until  1874,  a 
month  before  the  first  arbitration.  Moshier  never  in  anv 
way  prevented,  hindered  or  delayed  a  proceeding  by  Shear  to 
collect  whatever  he  thought  was  due  liim,  but  gave  liim  every 
facility  by  furnishing  copies  of  the  notes  and  indorsements, 
and  rather  provoked  it  by  his  own  claims  and  denials  and  tho 
manner  of  them,  and  at  last  became  himself  the  actor.  All 
this  is  shown  by  the  testimony  of  Shear;  from  which  it 
is  manifest  that  when  Moshier  postponed  a  settlement  he 
thought  he  was  delaying  receipt  and  not  payment. 

This  is  still  more  apparent  in  the  light  of  the  other  evidence 
on  this  subject,  to  which  it  is  unnecessary  here  to  refer.  So 
that  on  the  whole  there  is  not  onlv  no  evidence  tending  to 
show  him  guilty  of  an  unreasonable  and  vexatious  delay  of 
payment — nor  a  fact  to  impeach  the  good  faith  of  his  claims, 
denials  and  appointments,  except  the  fact  of  postponement; 
but  the  proof  is  affirmative  and  clear  that  he  was  not  so  guih}-. 
The  instruction  was  therefore  erroneous,  and  the  finding  un- 
supported. Where  a  demand  is  in  good  faith  disputed,  or 
nothing  has  been  done  to  hinder  or  delay  proceedings  for  its 
collection,  there  can  be  no  recovery  of  interest  upon  it  as  for 
an  unreasonable  and  vexatious  delay  of  payment,  although 
snch  demand  be  really  due.  Clement  v.  McConnel,  14  111. 
155:  Myers  v.  Walker,  24  Id.  133;  Aldrich  v.  Dunham,  U 
Id.  403;  Sammis  v.  Clark,  13  Id.  547;  Hitt  v.  Allen,  Ibid. 
596;  Devine  v.  Edwards,  101  Id.  142;  West  Chicago  Alcohol 
Works  V.  Sheer,  104  Id.  589. 

But  was  there  anything  due  to  appellees?  As  above  shown 
the  jury  found  there  was,  to  about  the  sum  of  $118.  It  is 
conceded  that  they  allowed  an  alleged  payment  of  $300  as  of 
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February  21,  1865,  without  which  a  balance  of  nearly  $200 
of  principal  due  after  the  payment  of  ^March  9,  1867,  must 
have  been  found  the  other  way.  We  think  this  allowance 
was  60  clearly  against  the  evidence  that  it  ought  not  to  stand. 
No  other  payment  between  the  16th  of  December,  1864, 
and  the  19th  of  May  following  is  pretended  upon  the  evi- 
dence. David  Shear,  a  son  of  appellee,  testified  that  in  Feb- 
ruary, 1865,  as  he  thinks,  but  fixes  no  date,  he  paid  $300 
which  his  father  had  counted  out  and  given  him  for  that  pur- 
pose, to  appellant,  in  the  road,  south  of  town;  and  Josiah 
Multy,  his  uncle,  stated  that  he  was  with  him,  and  corrobo- 
rated him  as  to  the  fact,  but  fixed  the  time  no  nearer  than  the 
latter  part  of  February.  It  is  shown  witliout  contradiction 
tliat  between  the  20th  and  25th  of  tiiat  month,  Henry  D. 
Shear  and  appellant  were  together  at  the  latter's  room  with 
notes  lying  on  the  desk  before  them,  and  were  talking  about 
pasturage  of  some  cattle  for  which  Shear  claimed  pay,  and 
about  a  settlement;  and  that  he  then  paid  appellant  some 
money.  It  also  appeared  that  on  one  of  tlie  notes  was  this  in- 
dorsement: "Received  February  21, 1865,  $400  as  interest." 
Moshier  has  no  recollection  of  the  circumstance  now,  but  is 
satisfied  from  his  indorsement  that  he  then  received  that 
money  or  its  equivalent.  Appellee  says  nothing  about  it 
though  he  was  fully  examined  in  chief  upon  all  the  items  of 
his  account  of  which  he  had  ^knowledge,  disputed  and  un- 
disputed,  and  said  he  had  kept  memoranda  of  his  payments 
in  his  diary,  to  which  he  constantly  referred  to  refresh  his 
memory.  The  fullness  of  this  examination  was  explained  on 
the  ground  that  he  did  not  know  what  items  had  been  ci^cdited. 
He  did  not,  then,  rely  on  the  indorsement  for  proof,  and 
would  have  testified  to  this  credit  himself  if  he  had  known 
of  any  such  paj^ment  as  other  and  difl^erent  from  that  made 
about  that  time  by  David.  He  has  had  the  benefit  of  this 
credit  of  $100,  of  which  he  furnished  no  proof  or  explanation, 
upon  the  evidence  of  its  indorsement.  Ought  he  also  to  be 
allowjd  credit  for  the  $300?  To  our  minds  the  only  treason- 
able inference  from  the  testimony  is  that  this  indorsement 
covers  the  payment  by  David — that  that  payment  was  made 
belore  the  21st  and  not  immediately  credited  because  it  was 
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made  on  the  road — wliile  Moshier  was  going  we  know  not 
where  and  to  be  gone  we  know  not  how  long — and  afterward, 
on  the  2l8t,  appellee  made  a  settlement  with  him,  in  which 
he  was  allowed  some  amount  for  pasturing  and  paid  some 
amount  in  cash,  which,  added  to  that  paid  by  David,  made 
up  the  $400  then  indorsed.  Or,  it  would  be  easier  to  be- 
lieve that  after  so  many  years  David  had  forgotten  and  un- 
derstated the  amount  he  paid,  or  that  Moihier  on  his  return — 
through  ignorance,  forgetfulness  or  inadvertence — misstated 
it  in  bis  indorsement,  than  that  two  payments  of  such  large 
sums  were  made  on  or  about  the  same  day  and  neither  ap- 
pellee, with  his  diary,  nor  anybody  else  should  now  know  of 
but  one. 

It  is  unnecessary  to  speak  of  the  testimony  relating  to 
other  disputed  items,  and  we  only  add  that  the  evidence  of 
King's-  statements  in  the  absence  of  appellant  was  improperly 
admitted,  and  the  foundation  for  the  contradiction  of  Sever- 
ance not  well  laid. 

For  the  errors  above  noted  the  judgment  must  be  reversed 

and  the  cause  remanded. 

Eeversed  and  remanded. 


Coal  Run  Coal  Company 

V. 

Lester  H.  Strawn,  Adm'r  etc. 

Carrier  and  shipper— Shipper  owning  track. — Appellantoperatingr 
a  coal  miae,  for  cooveaience  in  8hippin:<  laid  and  kept  in  repair  a  railroad 
track  from  its  shaft  to  the  rai1ro.id»  a  distance  of  three  quartern  of  a  mile. 
Appellantdid  not  own  or  lease  any  locomotive-engine  or  rolling^  stock,  bat 
the  product  of  appellant  was  carried  by  said  railroad  company  in  its  own 
trains,  operated  by  its  own  employes  over  this  switch  and  its  own  and  con- 
necting tracks  of  other  railroad  companies  to  appellant's  customers  or  con- 
signees. Appellee's  intestate  was  fatally  injured  on  this  switch  track  by  a , 
train  of  said  railroad.  Appellee  brought  suit  against  appellant  for  dam- 
ages. Held,  that  upon  the  evidence  the  relation  of  appellant  to  the  railroad 
company  was  not  that  of  master  to  servant  but  of  shipper  to  carrier,  and  ap- 
pellant is  not  liable,  since  it  fairly  appears  that  as  to  the  tnannei'  of  oper> 
a  ing  and  managing  the  train,  in  all  its  details,  thejrailroad  company  acted 
independently,  with  its  own  machinery  and  by  its  own  servants  and  under 
its  own  charter. 
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Appeal  from  the  Circuit  Court  of  La  Salle  connty;  the 
Hon.  George  W.  Stipp,  Judge,  presiding.  Opinion  filed 
August  20,  1884. 

Mr.  E.  S.  Leland  and  Messrs.  Gilbert  &  Eckels,  for  ap- 
p3llant;  that  if  A  employ  B  to  do  any  kind  of  work,  B  to 
Silect,  control  and  discharge  the  servants  engaged  in  per- 
forming tiie  work,  such  servants  not  being  subject  to  the 
orders  of  A  in  respect  to  tlie  details  of  the  work,  B  is  an 
independent  contractor  and  not  A's  servant,  and  B's  servants 
are  not  A's  servants,  cited  Scammon  v.  Chicago,  25  111.  424; 
Hale  v.  Johnson,  80  111.  185;  West  v.  St.  L.,  etc.,  R  R  Co., 
63  III.  545;  E^iton  v.  European,  etc.,  Ry.  Co.,  8  Am.  R  430; 
Juliet  V.  Hirwood,  86  111.  110;  Milligan  v.  Wedge,  12  A.  & 
E.  737;  S^huler  v.  Hudson  R  R  Co.  38  Barb.  (N.  Y.)  653; 
Boswell  V.  Laird,  8  Cal.  469;  1  Addison  on  Torts,  46;  2 
Greenleaf  on  Ev.  §  232b;  Cooley  on  Torts,  546;  Wood  on 
Master  and  Servaut,  §  312. 

Messrs.  Bull  &  Ruger,  for  appellee;*  that  even  in  the  case 
of  an  independent  contractor,  if  the  employer  keeps  control 
of  the  work,  he  is  liable,  cited  2  Hilliardon  Torts,  447. 

The  appellant  was  liable  even  if  the  cars  and  engine  that 
caused  Muhlich's  death  were  under  the  entire  and  iudepend- 
ent^control  of  the  railroad  company:  I.  C.  R  R  Co.  v.  Einni- 
gan',  21  III.  646;  C,  St.  R  &  F.  du  L.  R  R  Co.  v.  McCarthy, 
20  III.  388;  Hinde  v.  W.  Nav.  Co.,  15  III.  72;  C.  &  R  L  R 
R  Co.  V.  Whipple,  22  111.  107;  C.  &  St.  L.  R  R  Co.  v. 
Woosley,  85  111.  370;  West  v.  St.  L.  V.  &  T.  H.  R  R  Co.,  63 
III.  545;  P.  &  R  I.  R  R  Co.  v.  Lane,  83  111.  449. 

Pleasants,  P.  J.  Appellant,  operating  a  coal  mine  near 
Streator,  for  convenience  in  shipping  laid  and  kept  in  repair 
a  railroad  track  from  its  shaft  to  the  line  of  the  C.  P.  &  S. 
W.  R  R  Co.,  a  distance  of  three  quarters  of  a  mile  or  there- 
abouts. This  track  was  extended  to  or  connected  with  other 
shafts  of  other  mines  in  the  immediate  neighborhood;  but  by 
whom  or  upon  what  arrangement  for  use,  does  not  appear. 
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Appellant  neither  owned  nor  leased  any  locomotive-engine  or 
rolling  stock.  Its  product  was  carried  by  said  railway  com- 
pany in  its  own  trains,  operated  by  its  own  employes,  over 
this  switch  and  its  own  and  connecting  tracks  of  other  rail- 
road companies,  to  appellant's  customers  or  consignees.  The 
railroad  company  in  like  manner  served  other  shafts  in  the 
neighborhood  to  which  this  switch  was  extended  or  with 
which  it  was  connected. 

On  the  15th  of  March,  1880,  appellee's  intestate,  Charles 
Muhlich,  who  was  then  in  the  employ  of  appellant,  was  fatally 
injured  on  this  switch  track  by  a  train  of  said  railroad  con)- 
pany  consisting  of  an  engine  and  three  empty  coal  cars.  It 
had  been  backed  up  near  the  shaft,  on  the  lump  track,  where 
it  had  stood  a  few  minutes  waiting,  for  a  car  that  was  on  the 
scales  to  be  let  down  out  of 'its  way,  to  back  up  further.  De- 
ceased was  forty  or  fifty  feet  west  from  the  rear  car,  engaged 
in  removing  a  fish  plate,  with  his  face  to  the  west.  When 
the  car  on  the  scales  had  been  let  down,  the  signal  to  back  up 
WAS  given  and  the  train  run  upon  him. 

The  railroad  company  w.is  then  in  the  hands  of  a  receiver 
appointed  by  the  U.  S.  Circuit  Court,  and  this  suit  was 
brought  aofaiust  the  coal  company  to  recover  damages  for  the 
alle'red  injury. 

There  are  two  counts  in  the  declaration.  The  first  aver^ 
that  the  deceased  was  at  work  for  defendant  repairing  the 
track  of  a  railroad  owned  by  and  under  the  control  and  man- 
a'jfement  of  defendant,  an<l  that  while  at  work,  and  using  due 
care,  the  defendant  caused  and  permitted  an  engine  and  train 
of  cars  to  be  run  and  operated  in  such  a  negligent  and  care- 
less manner  that  the  same  ran  upon  and  killed  him. 

The  second  is  in  substance  the  same,  with  the  further  aver- 
tnents  that  the  railroad  connected  the  C.  P.  &  S.  W.  R  R. 
with  defendant's  coal-shaft,  that  the  negligence  was  gross, 
reckless  and  in  total  disregard  of  human  life,  and  that  the 
train  was  not  run,  operated  or  managed  by  a  fellow-servant  or 
fellow-servants  of  the  deceased. 

Isstie  was  taken  by  a  plea  of  not  guilty  and  the  trial 
resulted   in   a    verdict    for    plaintiff  for    $3,500    damages. 
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Motions  by  defendant,  at  the  proper  times,  to  exclude  all  the 
evidence  for  the  plaintiff  and  for  a  new  trial  were  overruled 
and  judgment  entered  upon  the  verdict;  from  which  judg- 
ment defendant  took  this  appeal. 

The  evidence  preserved  in  the  bill  of  exceptions  relates 
almost  wholly  to  the  circumstances  immediately  preceding 
and  attending  the  unfortunate  occurrence.  As  to  tiie  facts 
bearing  upon  the  question  of  care  or  negligence  on  the  p^rt 
of  the  deceased  and  of  the  persons  operating  the  train,  re- 
spectively, it  is  conflicting;  and  we  deem  it  unnecessary  to 
discuss  either  the  evidence  or  the  instructions  relating  to  that 
question,  because  the  case  must  in  our  judgment  be  finally 
disposed  of  by  a  proper  determination  of  the  one  that  lies 
farther  back. 

It  being  conceded  that  tlie  injhry  was  committed  by  per- 
sons in  the  employ  of,  and  while  operating  a  train  belonging 
to  the  C.  P.  &  S.  W.  R.  R.  Co.,  an  incorporated  common 
carrier  by  railroad,  the  plaintiff  was  bound,  in  order  to  estab- 
lish the  liability  of  defendant  therefor,  to  show  that  it  sus- 
tained  to  said  railroad  company,  at  that  time,  the  relation  of 
master. 

This  was  the  theory  of  tlie  declaration.  It  did  not  claim  that 
the  train  was  being  run  under  the  charter  of  the  defendant 
and  could  not  have  been  lawfully  run  otherwise — the  ground 
of  liability  recognized  in  West  v.  Tiie  8t.  L.,  V.  &  T.  H.  R. 
R.  Oo.,  63  III.  535;  nor  that  defendant  employed  the  railroad 
company  to  do  the  work  and  that  it  was  necessarily  danger- 
ous, however  carefully  and  skillfully  done — the  ground  recog- 
nized in  the  City  of  Joliet  v.  Harwood,  86  111.  110.  If  it  did 
it  would  be  entirely  unsupported  by  the  evidence.  The  rail- 
road company  was  doing  its  own  proper  work  under  its  own 
charter,  and  the  danger  was  not  in  the  nature  of  that  work, 
but  altoorether  in  the  manner  of  doinsj  it.  But  it  avers  that 
the  defendant  owning  and  managing  the  road  caused  the  train 
to  be  run  In  a  manner  so  careless  and  negligent  as  to  kill 
the  deceased.  This  can  be  sustained  only  by  proof  that  what 
is  charged  was  done  by  servants  of  the  defendant. 

No  evidence  of  the  terms  of  the  contract  between  the  Coal 
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Company  and   the   Kailroad  Company  was   introduced,   and 
that  of  other  facts  showing  their  rel^itions  was  very  meager. 

Miles  Cavanaugh  says:  This  railroad  was  put  up  by  the 
Coal  Run  Coal  Company  for  their  own  private  use. 

Michael  Mulilich,  a  son  of  the  deceased,  says:  I  know 
about  the  branch  railroad  leading  down  to  the  shaft.  Should 
judge  the  Coal  Run  Coal  Company  operates  that  road,  judg- 
ing frotn  the  nature  of  the  time  table.  I  have  been  acquainted 
with  this  road  about  a  year  and  a  half.  *  *  *  There  are 
branches  leading  to  other  shafts.  The  Coa)  'Jun  Coal  Com- 
pany controls  the  runnins^  of  trafBc  over  the  road. 

James  Brady  says:  I'  was  in  the  employ  of  the  C.  P.  &  S. 
W.  R.  R  Co.  as  switchman.  Downs  had  charge  of  the  work 
as  switchman  or  yardraaster.  .•  Che  engineer  was  working,  I 
suppose,  for  ihe  C.  P.  &  S.  W.  R.  R.  Co.,  and  the  fireman  as 
well.  The  cars  belonged  to  that  company  and  were  operated 
by  that  company. 

Michael  Murray  says:  I  was  working  at  the  Pea-Nut 
shaft  when  he  (Muhlich)  was  killed.  I  was  running  empty 
flats  downTunder  the  shoot  to  be  loaded,  and  when  they  were 
loaded  1  took  them  out,  I  alwavs  threw  tiie  switches  and  run 
the  flats  down  myself.     That  was  what  I  was  there  for. 

James  Downs  testifies:  I  was  then  yardmaster  for  the  C. 
P.  &  S.  W.  R.  R  Co.  My  duties  were  to  distribute  empty 
coal  cars  around  to  the  various  coal  shafts  and  pull  out  the 
loaded  ones,  and  do  such  necessary  work  as  the  coal  shafts  de- 
manded when  the  coal  went  over  our  road. 

(Question  by  a  juror.)  You  worked  for  the  C.  P.  &  S.  W.  R. 
R.  Co.,  but  you  still  done  all  the  work  which  was  ordered  by 
the  Coal  Run  Co.?  (Answer.)  We  had  to  take  empty  cars 
down  to  the  other  shafts  there  and  pull  out  what  went  over 
our  road. 

(Question  by  same  juror.)  If  you  were  ordered  to  do  so 
you  worked  for  them?  (Answer.)  I  don't  know  as  there 
was  anv  ordering:  about  it  or  anvthiuffof  tliat  kind.  At  that 
time  the  coal  shaft  sliipped  all  their  coal  by  the  C.  P.  &  S.  W. 
R.  R.,  and  the  Pekin  road  done  their  work;  put  on  empties 
wlienever  called  for  and  pulled  out  the  dumps.     In  the  morn- 
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ino^  the  Coal  Ran  Co.  ased  to  Bond  word  for  us  to  "  brin<?do\vu 
so  many  empties,"  and  we  would  bring  them  down  to  the  shaft 
and  take   them  out  when   loaded. 

Upon  the  foregoing  evidence,  which  is  all  we  find  in  the 
record  that  bears  upon  it,  the  question  is  whether  the  railroad 
company  was  the  servant  of  the  Coal  Run  Company  or  an 
independent  contractor. 

In  Arasmith  v.  Temple,  11  Bradwell,  pp.  47-51  inclnsivo, 
the  difference  between  these  characters  and  the  indicia  of 
each,  as  we  understand  them  from  the  authorities,  were  so 
fully  stated  that  it  is  unnecessary  here  to  repeat  them.  We  find 
nothing  opposed  to  them  in  the  briefs  of  counsel  in  this  case, 
but  on  behalf  of  appellee  it  is  insisted  that  appellant,  '^  al- 
though it  did  not  own  the  locomotive  or  cars,  controlled  the 
running  thereof,  directed  when  and  where  the  several  cars 
upou  its  railroad  should  be  run  or  switched,  and  in  all  ways 
controlled  the  engineer,  brakemen,  switchmen  and  cars,  as 
absolutely  and  completely  as  any  railroad  company  runs  its 
own  trains  and  controls  its  own  hands."  Tliis  broad  claim 
ousts  the  railroad  company  entirely,  and  brings  the  train  hands 
into  direct  relation  with  appellant  as  its  servants.  If  just,  it 
settles  the  question  beyond  a  doubt.  But  no  attempt  is  made 
to  support  it  by  argument.  It  is  simpl}'  asserted  as  estab- 
lished by  two  short  sentences  above  quoted  from  the  testi- 
mony of  Michael  Mulilich  and  the  fact,  proved  and  conceded, 
that  appellant  owned  the  switch  track.  We  think  these  al- 
together insuSicient. 

The  witness,  when  his  father  was  killed,  was  living  in  Kansas, 
and  does  not  pretend  to  know  or  to  have  had  any  means  of 
'' judging"who  at  that  time  operated  the  road.  His  acquaint- 
ance with  the  road  itself  did  not  begin  until  more  than  a  year 
afterward.  His  opinion  on  that  subject,  at  any  time,  "judging 
from  the  nature  of  the  time  table,"  can  hardly  be  treated  as 
evidence.  If  the  time  table  was  of  such  a  nature  as  to  be  a 
means  of  judgment,  it  should  have  been  presented  to  the  jury 
for  theirs,  without  his  opinion;  but  it  was  not  so  presented. 
If  there  was  one,  every  presumption  from  the  known  circum- 
Btanccs  would  be  that  it  was  fixed  by  agreement^  general  or 
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special,  with  the  railroad  company,  acting  as  independently  as 
the  coal  company,  and  not  without  regard  to  its  will.  And 
if  not  so  fixed,  it  wonld  still  be  no  evidence  that  the  railroad 
company  did  not  control  as  to  the  manner  of  running  and 
operating  its  trains,  which  is  the  real  point  of  inquiry.  So  of 
his  opinion  that  "the  coal  company  controls  the  running  of 
traffic  over  the  road."  The  meanins:  of  this  is  bv  no  means 
clear.  Having  been  laid  down  for  its  private  convenience  and 
being  in  no  sense  a  public  railroad  (Koelle  v.  Knecht,  99  111. 
403-4),  the  coal  company,  unless  restrained  by  express  con- 
tract, could  undoubtedly  take  up  the  rails,  refuse  permission 
to  the  railroad  company  or  any  other  party  to  carry  anything 
over  it^  or  anything  but  its  own  product,  or  only  so  much  of 
anything,  and  on  such  terms,  as  it  should  see  fit.  In  that 
sense  it  controlled  the  running:  of  traffic  over  it  But  havin^: 
^iven  permission  to  this  railroad  company  to  carry  over  it  so 
far  and  for  such  purposes  as  it  did,  whether  by  contractor 
mere  license,  neither  this  witness  nor  any  other  states  a  fact 
tending  to  prove  that  appellant  had  in  law  or  pretended  to 
exercise  any  control  over  or  interference  with  the  manner  oX 
running  and  operating  its  trains.  It  handled  only  coal  cars 
and  them  onlv  so  far  as  it  was  necessary  in  order  to  load 
tlienri.  On  the  other  hand  it  fairly  appears  that  as  to  tlie 
manner  of  operating  and  managingthe  train,  in  all  itsdetails, 
in  getting  these  cars  to  and  from  the  place  where  they  were 
loaded,  the  railroad  company  acted  independently,  with  its 
own  machinery  and  by  its  own  servants.  All  of  the  train 
liands  were  in  its  employ.  Downs,  its  yardmaster,  gave  the 
signal  to  move  the  train  that  ran  upon  the  deceased  and  its 
^n^ineer  obeyed  it,  both  acting  for  said  company  in  the  per- 
formance of  its  proper,  independent,  contract  work,  which  was 
to  carry  the  coal  of  the  appellant. 

Upon  the  facts,  then,  we  fitid  the  relation  of  appellant  to  the 
railroad  comj)any  to  have  been  that  of  shipper  to  carrier.  If 
there  is  a  single  circumstance  which  for  a  moment  might 
seem  to  distinguish  it,  as  shown  in  this  case,  from  its  purest 
form,  it  18  that  the  shipper  provided  a  portion  of  the  carrier's 
facilities  for  the  performance  of  its  proper  work,  and  a  very 
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important  portion,  namely,  a  railroad  track  for  the  short  dis- 
tance nientioned.  This  circumstance,  however,  docs  not  so 
distinguish  it,  even  in  appearance;  for  the  shipper  surrendered 
this  track  to  the  carrier  for  the  time  and  purpose  required, 
and  the  latter  then  had  it  as  fully  and  exclusively  as  if  it  had 
been  its  own.  We  find  no  evidence  that  appellant  controlled 
or  directed  it  about  its  work  in  any  particular,  further  than 
all  shippers  of  such  freight  do  and  must  direct  their  carriers 
by  rail.  Snch  carriers  are  not  servants  of  the  shipper,  but 
independent  contractors,  and  for  injuries  resulting  from 
their  negligence  or  that  of  their  servants,  the  shipper  is  not 
liabla 

In  divers  rulings,  upon  the  motions  of  defendant  above 
referred  to  and  in  giving  and  refusing  and  modifying  instruc- 
tions not  necessary  to  be  here  specified,  the  circuit  court  pro- 
ceeded upon  views  of  the  law  or  of  its  application  to  the 
facts  which  were  not  in  harmony  with  those  herein  set  forth, 
and  as  we  think,  therein  erred,  for  which  the  judgment  is  re- 
versed, and  the  cause  remanded  for  further  proceedings  in 

conformity  herewith. 

Heversed  and  remanded* 


Archibald  C.  Parks 

V. 

Theophile  Laroche. 


1.  Contract  for  a  good  title — What  party  mat  be  cohpelt.eb 
TO  ACCEPT. — Where  a  party  docs  not  contract  for  a  title  of  record  but  sin^ 
ply  for  a  good  title,  he  may  be  compelled  to  accept  one  not  of  record  if  such 
title  is  good  to  a  moral  certainty,  which  is  tantamount  to  being  free  from 
reasonable  doubt. 

2.  Title  by  limitation. — A.  title  by  limitation  is  capable  of  meeting 
the  above  requirement,  for  though  such  title  may  be,  in  general,  **  doubtful 
and  uncertain,"  even  in  a  high  degree,  yet  in  a  given  case,  where  the  prior 
record  title  is  shown  to  have  been  in  one  against  whom  the  statute  under 
which  adverse  possession  becomes  available  has  ran,  it  is  in  law  and  fact  as 
firm  as  a  deed  can  make  it.  The  court  is  of  opinion  that  the  title  by  limi* 
tatiou  in  this  case  is  good  to  a  moral  tertainty,  and  that  appellee  must  per- 
form his  contract. 
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8.  Lapse  of  time. — The  lapse  of  nine  years  between  the  date  of  a 
jndgment  and  the  sale  on  execution  upon  such  judgment,  will  not  impeach 
it. 

4.  Time,  how  computed. — In  a  bill  for  specific  performance  by  the 
▼endor  where  the  title  is  one  by  limitation,  the  time  should  be  computed 
Irom  the  time  the  statute  begins  to  run  to  the  date  of  the  decree. 

Appeal  from  the  Circuit  Court  of  Iroquois  county;  the 
Hon..FRANKLm  Bladkb,  Judge,  presiding.  Opinion  filed 
August  20,  1884. 

Messrs.  Kay  &  Euans,  for  appellant;  that  a  moral  certainty 
that  the  title  is  good  is  all  that  is  required  if  it  is  not  possible 
in  the  nature  of  things  that  there  should  be  a  mathematical 
certainty  of  a  good  title,  cited  Lyddal  v.  Weston,  2  Atk.  20; 
Strober  v.  Dutton,  6  Phil.  (Pa.)  185;  Dobbs  v.  Norcross,  24 
N.  J.  Eq.  327. 

As  to  the  distinction  between  a  good  title  of  record  and  a 
good  title:  Page  v.  Greeley,  75  111.  400. 

The  vendor  is  entitled  to  the  benefit  of  all  the  time,  from 
the  time  the  statute  begins  to  run  to  the  date  of  the  decree: 
Hepburn  v.  Auld,  5  Cranch,  262;  Hepburn  v,  Dunlop,  1 
Wheat  231;  Seymour  v.  Delaney,  3  Co  wen,  445;  Laugford 
V.  Pitt,  2  P.  Wms.  629. 

Messrs.  Doyle,  Morris  &  Pierson,  for  appellee;  that  a 
purchaser  who  has  bargained  for  a  good  title  shall  not  be 
compelled  to  take  one  which  is  subject  to  suspicion,  cited 
Brown  v.  Cannon,  5  Gilm.  182;  Morgan  v.  Smith,  11  111.  199; 
Kimball  v.  Tooke,  70  111.  560;  SnyderV  Spaulding,  57  III.  480; 
Bishop  V.  Newton,  20  111.  179. 

Pleasants,  P.J.  In  January,  1876,  Jesse  H.  Thompson  gave 
to  appellee  a  bond  to  convey  lots  4  and  8  in  block  12  of  the 
town  of  Milford, "  by  good  and  sufficient  deed  *  *  *  clear 
of  all  incumbrances  whatever,"  upon  his  payment  of  two  small 
notes  at  maturity,  with  interest  according  to  their  tenor,  and  all 
the  taxes  in  the  meantime  to  be  levied  on  said  premises.  Appel- 
lee went  into  possession  under  this  contract,  made  some  im- 
provements, paid  the  note  first  maturing  and  a  small  amount 
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on  the  other,  which  waa  f9r  $200  and  due  Jannary  1,  1878. 
In  January,  1879,  Thompson  tendered  him  a  proper  deed  and 
presented  the  note,  but  he  refused  to  accept  or  pay.  In  July, 
1880,  Thompson  assigned  the  note  and  conveyed  the  lots  by 
warranty  deed  to  appellant,  who  on  the  23d  of  October  follow- 
ing tendered  a  like  deed  of  himself  and  wife  to  appellee,  to- 
gether with  the  deed  from  Thompson,  and  demanded  payment; 
and  appellee  again  refusing,  on  the  same  day  filed  the  bill 
herein,  praying  that  he  be  required  to  pay  the  amount  remain- 
ing due  on  said  note  by  a  short  day,  or  in  default  thereof  that 
his  interest  in  the  premises  be  sold  under  the  direction  of  the 
court  to  pay  the  same. 

The  defense  set  up  was  that  the  title  was  not  clear  and  such 
as  was  required  by  the  bond;  which  the  circuit  court  sustained 
upon  the  proofs,  and  made  a  decree  dismissing  the  bill. 

It  appears  that  by  a  patent  from  the  government  to  William 
Pickerel,  issued  October  10,  1883,  and  conveyances  following, 
the  title  to  these  lots  became  vested  in  1838  in  Jacob  Wag- 
ner; that  on  November  13,  1855,  they  were  sold  on  execution 
upon  a  judgment  against  him,  of  June  4,  1846,  in  favor  of  the 
administrator  of  the  estate  of  said  patentee,  and  that  on  Feb- 
ruary 13,  1856,  upon  said  sale,  a  deed  was  made  to  George  13. 
Joiner,  the  purchaser,  who  with  his  wife  executed  a  deed  of 
February  11,  1850,  purporting  to  convey  them  to  James  Love- 
hiss  and  David  McDonald;  that  Mc.Donald  and  wife  executed 
a  warranty  deed,  of  March  17,  1858,  of  the  entire  interest,  to 
Daniel  Prnitt;  and  that  from  him,  through  seven  mesne  con- 
veyances, successively  and  regularly  executed,  and  each  with 
full  covenants  of  warranty,  this  interest  was  in  terms  passed 
to  said  Jesse  II.  Thompson  on  the  23d  of  November,  1874. 

The  plat  of  the  town  of  Milford,  made  for  and  acknowledged 
by  said  patentee,  was  filed  for  record  October  10,  1836.  Lota 
4  and  8  compose  the  south  tier  in  block  12,  extending  across 
it  east  and  west,  from  street  to  street  From  the  earliest  rec- 
ollection of  witnesses,  going  back  to  a  time  anterior  to  the  sher- 
itfs  sale  to  Joiner,  they  have  been  inclosed  together,  improved 
l)v  a  dwelling  house,  stable  and  garden  thereon,  and  occupied 
cuntinuously  until  now— during  the  last  eight  years  by  appeU 
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lee,  who  is  still  in  possession.  McDonald  occupied  them  in 
1850  and  exclusively  until  he  conveyed  to  Pruitt.  It  does 
not  appaar  that  the  latter,  who  conveyed  in  December,  1S59, 
ever  occupied  them  in  person;  but  it  is  shown  that  his  grantee 
did,  a^  did  also  three  of  the  otlier  five  successive  deed  holders 
intervening  between  him  and  Thompson,  and  that  at  different 
times  not  fixed  by  the  proof  they  were  occupied  by  renters. 

James  Lovelass  was  of  age  wlien  McDonald  conveyed.  He 
lived  near  Milford  for  some  vears,  and  then  moved  back  to 
Indiana,  where  he  died  in  thesummer  of  1876,  leaving  a  widow 
and  minor  children. 

Since  appellee  did  not  contract  for  a  title  of  record,  he 
may  be  required  to  accept  one  not  of  record,  if  "good" 
enough.  Pai^e  v.  Greeley,  75  111.400.  How  good  that  must 
be  can  hardly  be  stated  more  favorably  to  the  purchaser 
than  was  done  in  Brown  v.  Cannon,  5  Gilm.  180-4,  where  the 
principal  authorities  on  that  side  are  referred  to  and  the  rule% 
announced  that  it  mast  be  free  from  reasonable  doubt.  xV 
title  by  limitation,  however,  is  there  recognized  as  capable  of 
meeting  this  reqnirement;  for  thongh  such  may  be  in  general 
"donbtful  and  uncertain,"  even  in  a  high  degree,  yet  in  a  given 
case,  where  the  prior  record  title  is  shown  to  have  been  in  one 
against  whom  the  statute  under  which  adverse  possession  be- 
comes available  has  run,  it  is  in  law  and  fact  as  firm  as  a  deed 
could  make  it  Seymour  v.  DeLancey,  Hopkins'  Ch.  R.  (N.  Y.) 
436;  Strober  v.  i3ntton,  6  Phihi.  (Pa.)  185.  A  title  that  is 
s'ood  to  a  moral  certain tv — which  is  tantamount  to  beins:  free 
from  anv  reasonable  doubt — is  all  that  can  in  such  case  be  re- 
quired.  In  Lyddall  v.  Weston,  2  Atk.  20,  Lord  Ch.  Hard- 
wicko  said:  *'This  is  one  of  the  cases  of  willingness  and  un- 
willingness in  a  purchaser.  It  is  the  businessof  this  court  to 
carry  such  agreements  into  execution,  and  it  must  govern  it- 
self by  a  moral  certainty,  for  it  is  impossible  in  the  nature  of 
things  there  should  be  a  mathematical  certainty  of  a  good 
title.  *  *  *  There  are  often  suggestions  of  old  entails, 
and  often  doubts  what  issue  persons  have  left,  whether  more 
or  fewer,  and  yet  these  were  never  allowed  to  be  objections  of 
that  force  as  to  overturn  a  title  to  an  estate." 
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new  year,  which  would  make  it  just  fifteen   months  after  the 
sale  and  strictly  in  conformity  with  the  direction  of  the  stat- 
ute.    But  if  not,  no  one  having  a  right  has  complained  that 
it  was  executed  prematurely,  and  there  being  no  pretense  of 
a  redemption  or  of  an  offer  to  redeem,  by  anybody,  the  pos- 
session by  McDonald  under  that  deed,  based  on  a  sale  that 
divested  Wagner,  would  be  directly  adverse  to  his  title  and 
not  to  that  of  his  heirs.     They  are  therefore  barred,  as  he 
would  be,  if  living,  even  though  the  sheriff's  deed  had  been 
void.     But  it  is  not  claimed  that  it  was  void.     The  doubt  in- 
sisted on  is  rather  based   upon  the  title  of  James  Lovelass,  as 
]X)ssibly  outstanding  in  his  heirs.     Noy  is  it  denied  that  the 
deed  of  the  entire  premises  by  McDonald,  his  co-tenant,  in 
March,  185S,  and  the  possession  following,  was  a  disseisin  of 
Lovelass.     Goewey  v.  Drig,  18111.  242;  Lavalle  v.  Strobe!,  89 
Id.  384-5.     So  that  the  statute  would  begin  to  run  against 
^^'^n  from   that  time,  and  would  have  barred   his  heirs  also 
^^hen  this  bill  was  tiled  if  the  adverse  possession  had  been 
^/'tinuons,  notwithstanding  his  death  in   1S76,  because  it 
^OM Gained  no  clause  or  qualification  saving  their  rights.     The 
p^^^ple  V.  White,  11  III.  350,  and  cases  there  cited;  l*eoria 
Co»«rity  V.  Gordon,  82   Id.  435.     But  it  is  claimed  that  the 
evidence  does  not  show  such  continuous  adverse  possession 
bejro lid  a  reasonable  doubt.     We   think  differently,  from  the 
ta&ts*    above  stated,  atid  which  are  not  contradicted.     The  lots 
^^''^    inclosed  and  built  upon  for  residence  in  Wagner's  time. 
S^^"^^***!  witnesses  so  testify,  and  that  they  have  been  actually 
occiTi.i>ied  "  continuously  "  ever  since.     Nearly  all  of  the  deed 
noi<i^j.g  2i^Q  shown  to  have  lived  on  them  during  the  period  of 
teit-     respective  claims  under  their  deeds;  and  at  different 
ti«iGs  not  definitely  fixed,  but  which  must  have  been  intervals 
D3t\v^^yj  such  possessions,  it  was  occupied   by  tenants  who 
Teiiteid.     The  time  should  be  computed  from  the  date  of  the 
disseisin  to  that  of  the  decree,  which  was  twenty-six  years. 
liepburn  V.  Auld,  5  Cranch,  277;  Hepburn  and  Dundas  v. 
^^^nlap  and  Co.,  1  Wheat.  179.    . 

^^e  therefore  regard  the  title  of  appellant  as  free  from  rea- 
sonable doubt — good,  to  a  moral  certainty.     He  was  conse-* 
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quently  entitled  to  the  relief  asked,  and  it  was  error  to  deny 
it.  The  decree  is  reversed  and  the  cause  remanded  for  further 
proceedings  in  conformity  herewith. 

Reversed  and  remanded. 
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John  K.  Bassett,  Adm'r  pro  tern., 

V. 

Emily  J.  Noble. 

1.  Where  administrator  has  a  claim— Appeat.by  administrator 
PRO  tem. — VVhei-e  an  administrator  j^ro  /em.,  having:  been  appointed  by  ti»e 
county  court  to  appear  and  defend  a  claim  filed  against  the  estate  hy  the 
adminiatiator  (R.  S.  Ch.  3,  §  78),  took  an  appeal  to  the  circuit  court.  Hehl, 
that  the  la«t  sentence  of  section  78  of  the  statute  does  not  by  implication 
leave  the  estate,  when  defeated  in  the  lower  court,  without  remedy  by  appeal. 
Section  68  giving  an  appeal  in  all  cases  to  either  party,  is  not  thus  limited 
by  section  78. 

2.  Living  in  family — Suit  for  wages — Declarations. — Where  ap- 
pellee, who  had  lived  for  many  years  in  the  family  of  her  uncle,  was  suing 
his  estate  for  wages  and  money  alleged  to  have  been  loaned,  and  the  decla- 
rations relied  on  as  a  new  promise  to  take  the  case  out  of  the  Statute 
of  Limitations,  did  not  amount  tc  a  recognition  of  a  legal  liability  or  in- 
debtedness on  any  account,  but  were  expressions  of  a  desire  from  a  sense  of 
gratitude  to  reward  Lhe  claimant,  and  related  to  her  work  alone  and  not  to 
money  loaned,  and  were  not  made  to  her  or  her  agents  legally  or  equitably 
interested  in  the  claim.  Ueldy  that  such  declarations  would  be  insufficitrnt 
to  revive  an  indebtedness,  if  any  existed,  barred  by  the  statute. 

3.  Interest. — When*  there  was  no  evidence  of  an  agreement  to  pay  in- 
terest, and  the  principal  due,  if  any,  was  not  fixed,  certain  or  agreed  upon, 
but  Wivs  upon  a  running  and  unsettled  account,  interest  could  not  be  recov- 
ered. 

Appeal  from  the  Circuit  Court  of  Mercer  county;  the  lion. 
John  J.  Glenn,  Judge,  presiding.  Opinion  filed  August  20, 
1884. 

Messrs.  Ba8?ett  &  Whaeton,  for  appellant;  that  the  en- 
tries would  be  admissible  to  show  payment  of  a  preceding 
debt,  but  not  that  it  was  a  loan  of  money,  or  that  a  debt  was 
created  by  it  from  the  person  who  made  the  entry  or  in  whose 
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book  it  was  made,  cited  Adams  v.  Taylor,  21  111.  102;  2  Green- 
leaf  on  Ev.§  112;  4  Phillips  on  Ev/l21;  McKinstey  v.  Pear- 
soil,  8  Johnson,  319. 

Appellee  is  estopped  from  claiming  wages  unless  an  express 
contract  is  proved:  Fetterhoff  v.  Paul,  73  lil.  173;  Morton  v. 
liainey,  82  111.  215;  Miller  v.  MiVer,  16  3li.  296;  Freeman  v. 
Freeman,  65  111.  106;  Bjers  v.  Thompson,  66  III.  421;  Grif- 
fin V.  Bank,  74  111.  259;  Meyer  v.  Temme,  72  111.  o74;  Bru^h 
V.  Blanchard,  18  111.  46. 

As  to  allowance  of  interest:  Sammis  v.  Clark,  13  111.  544;  City 
of  ChicHcrov.  Allcock,86  111.  384;  Devine  v.  Edwards,  101  III. 
H2;  West  Chicago  Alcohol  Works  v.^  Sheer,  104  III.  586; 
Flake  v.  Carson,  33  111.  526;  Myers  v.  Walker,  24  III.  133. 

Mr.  Louis  D.  Holmes,  for  appellee;  as  to  the  right  of  appeal, 
cited  R.  S.  1884,  Ch.  3,  §  72;  Ilesing  v.  Att'y  General,  104  III. 
295;  Schooner  Constitution  v.  Woodworth,  1  Scam.  511; 
Lewis  V.  Shear,  93  111.  123. 

Facts  and  circumstances  may  be  shown  that  will  im;)ly  a 
promise  to  pay  and  an  express  contract  need  not  be  shown: 
Warren  v.  Warren,  105  111.  567;  Freeman  v.  Freeman,  65  111. 
106;  Byers  v.  Thompson,  66  111.  421. 

Pleasants,  P.  J.  Appellee,  in  1848,  at  the  age  of  four 
years,  havino:  lost  her  mother,  was  bound,  with  a  vounjjer 
brother,  to  her  grandfather,  William  Crapnell,  who  died  in 
1859.  Before  his  death  the  farm  on  which  he  lived  had  be- 
come the  property  of  his  son,  appellant's  intestate,  by  whom  it 
was  then  being  carried  on  and  with  whom  his  widowed  mother, 
an  unmarried  sister,  appellee's  brother  (afterward  killed  in 
the  war)  and  appellee  continued  to  reside.  His  mother  died 
in  1871.  His  sister  married  in  1877,  but  remained  with  him 
except  for  a  j'car  or  less  during  which  she  was  in  Texas.  In 
1870  he  took  to  raise  a  bound  girl,  then  of  the  age  of  twelve 
years,  who  lived  with  him  until  1876,  after  which  the  family 
or  household  consisted  of  himself,  his  sister  and  the  appellee, 
until  his  death.  Besides  the  usual  farming  operations  he  cul- 
tivated for  the  last  tive  or  six  years  a  truck  garden.     Appellee, 
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from  the  time  she  was  physically  able,  was  always  indnstrions, 
faithful  and  helpful,  doing  housework  ruain!y,  together  with 
her  aunt  and  the  other  girl  mentioned,  but  frequently  assist- 
ing him  in  the  garden  and  on  two  or  tliree  occasions  in  un- 
loading and  shucking  corn.  That  he  higlily  appreciated  her 
services  and  character  was  shown  by  invariable  kindness  in 
his  conduct  and  expressions.  lie  sent  her  away  to  school  at 
Aledo  before  she  became  of  age  and  kept  her  there  afterward, 
providing  for  her  tuition,  board  and  other  expenses,  and  later 
at  tlie  Sister's  Academy  in  Davenport,  Iowa.  He  took  her 
with  him  to  church  and  on  his  visits  about  the  neighborhood, 
and  allowed  her  to  buy  for  herself  at  the  stores  in  town  what 
she  saw  fit,  on  his  credit,  without  restriction.  Every  witness 
on  both  sidps  testified  that  she  was  treated  in  all  respects  just 
as  a  member  of  the  family. 

Slie  had  $50  from  her  grandfather's  estate  in  March,  1866, 
and  small  sums  occasionally  from  her  grandmother,  the  high- 
est shown  beino:  one  dollar.  She  also  did  some  sewino:  for 
other  persons  from  time  to  time  for  which  she  received  pay, 
and  some  pretniums  at  fairs.  This  is  all  that  appears  in  rela- 
tion to  her  pecuniary  means  or  resources. 

X  eithersho  nor  her  uncle  ever  kept  an  account  with  the  other. 
There  was  never  any  express  contract  nor  anything  whatever 
said  between  them  about  wages  or  other  compensation  for  her 
services,  although  he  undoubtedly  intended  as  he  repeatedly 
stated  to  provide  for  hsr  liberally  with  land,  as  a  reward  for 
her  faithfulness,  which  she  well  deserved.  But  without  exe- 
cuting it,  in   December,  1881,  he  died,  a  bachelor,  intestate. 

Appellee  became  his  administratrix,  but  having  a  demand 
of  her  own  against  the  estate,  which  she  filed  Nov.  25,  1882, 
the  county  court  appointed  appellant  to  appear  and  defend  for 
it.  On  the  trial  there  she  was  allowed  83,350,  and  in  the  cir- 
cuit court  on  appeal,  $2,500,  of  which  $500  was  remitted,  and 
thereupon  the  motion  for  a  new  trial  was  overruled  and  judg- 
ment entered  for  the  claimant  for  $2,000.  Bassett  then  ap- 
pealed to  this  court 

Appellee  has  assigned  for  cross-errors  that  the  circuit  court 
overruled  her  motion  to  dismiss  the  appeal  from  the  county 
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courty  and  allowed  Eassctt  to  file  an  amended   appeal  bond. 
It  is  contended  that  his  functions  ended  with  the  trial  in  the 
county  court,  and  that  the  circuit  court  acquired  no  jurisdic- 
tion of  the  case  so  as  to  allow  an  amended  bond  to  be  filed 
or  take  any  other  action  therein  but  to  dismiss  the  appeal. 

For  this  proposition  counsel  relies  on  the  provision  of  the 
statute  under  which  Bassett  was  appointed,  being  §  72  of  Ch. 
3  of  the  K.  S.,  and  as  follows: 

'^  When  an  executor  or  administrator  has  a  demand  against 
his  testator  or  intestate's  estate,  he  nhall  file  his  demand  as 
other  persons;  and  the  court  shall  appoint  some  discreet  per. 
son  to  appcar^and  defend  for  the  estate;  and  upon  the  hearing 
the  court  or  jury  shall  allow  such  demand,  or  such  part  there- 
of as  is  lei^ally  established,  or  reject  the  same,  as  shall  appear 
just  Should  any  executor  or  administrator  appeal  in  such 
case,  the  court  shall  appoint  some  person  to  defend  as  afore- 
said." 

The  argument  is,  that  the  right  to  appeal,  for  a  trial  de  novo, 
is  derived  wholly  from  the  statute  and  can  be  exercised  only 
iu  the  cases  and  manner  and  to  the  extent  thereby  allowed, 
aad  that  the  power  of  appointment  to  appear  and  defend 
for  the  estate  on  appeal,  being  given  only  where  the  exec- 
utor or  administrator  takes  the  appeal,  it  does  not  exist 
where  he  does  not  take  it.  And  therefore,  is  the  anomalous 
and  startling  conclusion,  though  the  claimant  may  appeal  the 
estate  may  not. 

From  this  view  we  must  dissent.  The  right  of  appeal  is  not 
derived  by  either  party  from  this  section.  It  recognizes  but 
does  not  confer  it.  That  right  is  given  by  the  68th  section, 
which  declares  that  '^  in  all  cases  of  the  allowance  or  rejection  of 
claims  by  the  county  court,  as  provided  in  this  act,  either  party 
may  take  an  appeal  from  the  decision  rendered  to  the  circuit 
court  of  the  same  county,"  etc.  This  was  such  a  case.  The  only 
peculiarity  about  it  was  that  the  general  representative  of  the 
estate  was  the  party  adverse  to  it.  It  was  necessary,  therefore, 
if  a  defense  was  to  be  allowed,  to  provide  somebody  to  appear 
for  it  specially  quoad  hoc.  Section  78  meets  this  necessity 
and  no  mora     John  R.  Eassett  was  duly  appointed  for  that 
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purpose.  He  was  not  thereby  made  administrator,  but  tlieat- 
toriiev  lor  the  estate  \n  this  case:  and  althoiitrh  tlie  antiioritv 
conferred  by  the  appointment  maj'  not  have  extended  beyond 
tlie  case  in  that  court,  it  embraced  all  that  an  attorney  dnlv 
appointed  for  any  other  part}'^  couid  legitimately  do  in  such 
case  in  that  court.  If  successful  on  the  trial  there,  no  fur 
ther  action  on  liis  part  would  be  required.  His  functions 
under  the  appomtment  would  be  ended,  and  the  fact  that 
he  tried  the  cause  below  would  not  authorize  him  to  appear 
on  appeal  in  another  court.  Covill  v.  Phy,  24  111.  37.  Hence, 
the  necessitj^of  the  provision  for  a  new  appointment  where 
the  claimant  appeals.  But  if  unsuccessful,  and  he  thought 
it  his  duty,  then  by  further  and  legitimate  action  in  that 
court,  to  wlt^  by  filing  a  propei  bond  and  getting  it  ap- 
proved, he  would  acquire  a  status  in  the  circuit  court  on 
appeal,  by  operation  of  the  law  and  the  express  sanction  of 
the  county  court.  Hence  there  was  no  necessity  for  a  provis- 
ion for  a  new  appointment  in  that  case.  In  our  opinion, 
then,  the  last  sentence  in  section  78  does  not,  by  implication, 
leave  the  estate,  when  deleated  in  the  lower  court,  without 
remedy  by  appeal,  and  thus  limit  the  operation  of  the  68th, 
which  in  the  clearest  terms  gives  it  in  all  cases,  to  either  party. 
The  cross-errors  are  not  well  assigned. 

Appellee's  account  of  her  claim  as  tiled  embraces: 
First,  money  loaned,  in  eight  sums  aggregating  $302.40, 
the  latest  of  which,  with  one  exception,  is  charged  as  of  July  6, 
1871.     Of  the  one  excepted,  which  isof  August,  1881,  amount- 
ing to  ;?30,  there  was  no  evidence  oftered.     The  same  is  true  of 
another  item  of  $1:0.     Of  the  others,  excepting  the  $5U  from 
her  grandfather's  estate    in  1806,  the  receipt  of  which  it   was 
said  he  verbally  admitted,  the  only  evidence  consisted  of  entries 
in  his  ''  Cash  account,"  in  pocket  diaries  of  1861)  and  1870,  in 
th.e  following  form :  "  Of  Em.  $ — "  or  *'  Cash  received  of  Emma 
$ — ."     We  do  not  say  that  these  entries  were  incompetent, 
but  it  must  be  apparent  in  the  light  of  the  evidence  as  to  the 
relations  of  the  parties  and  her  pecuniary  means,  and  from 
some  of  the  amounts  stated,  as   $113.iO  and  $14.<^,  and  the 
place  and  manner  of  their  appearance,  that  their  weight  as 
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proof  of  loans  is  but  slight.  Certainly  they  are  not  inconsist- 
ent with  the  supposition  that  the  sums  mentioned  were  moneys 
received  by  her  for  him,  and  paid  over  at  tho  times  re?pect- 
ively  stated.  According  to  the  evidence,  "she  ecmetimes 
did  sell  things  from  the  market  garden  when  be  was  away 
from  home,  and  would  give  Lhe  money  to  him." 

However  that  may  be,  these  i*.em8  were  all  barred  by  the 
Statute  of  Limitations,  unless  revived  by  a  new  promise  suffi- 
cient for  that  purpose.  Upon  a  careful  examination  we  fail 
to  find  any  evidence  that  he  ever  in  any  way  alluded  to  these 
items  or  either  of  them,  or  to  such  indebtedness  to  her  as  for 
money  loaned,  or  for  any  cause  that  could  embrace  money 
loaned.  All  of  it  that  the  record  shows  which  cau  refer  to  or 
include  these  is  the  naked  entry  as  made  in  the  diary.  The 
instructions  nunibered  3  and  5  given  for  the  claimant,  upon  the 
subject  of  new  promises  to  revive  a  claim  otherwise  barred  by 
the  statute,  applying  as  well  to  those  as  to  any  other  items  of 
her  claim,  were  therefore  erroneous  as  given. 

Second,  wages,  being  for  fifteen  years  at  $4  per  week,  $3,120, 
No  witness  testifies  to  the  value  of  her  services,  or  to  any  facts 
upon  whicli  to  estimate  or  infer  them.  James  Pullen  says: 
"  Farm  hands  were  worth  from  a  dollar  to  a  dollar  and  a  half 
a  day— plain tiif  did  not  work  in  the  field  a  great  deal,  only 
worked  occasionally."  Charles  Penny  says:  "I  did  the  field 
work.  Plaintiflf  assisted  William  in  the  truck  patch  while  I 
was  there — would  do  as  much  as  he  did  generally.  She  did 
the  housework.  Hired  hands,  men,  were  wortli  $18  per 
month,  including  board.  Emily  did  not  work  with  us  in  the 
field."  Anna  Corken  says:  "  I  can  not  say  wliat  her  work  was 
worth.  Farm  hands  were  worth  one  dollar  per  day,  or  $18 
per  montli'*;  and  Edwin  A.  Crapnell  says:  "  Wasres  for  girls 
were  $*2  per  week  during  the  time  Emily  was  at  brother's,  for 
housework,  with  board.''  It  does  not  appear  directly  or  by 
reasonable  inference  that  she  worked  in  the  field  as  much,  in 
all,  as  four  days,  and  how  much  is  entirely  uncertain.  Her 
aunt,  who  was  there  all  the  time  except  about  a  year,  and  as* 
sisted  in  the  housework,  says  she  *'  never  saw  her  in  the  corn- 
field plowing  or  gathering  corn,  but  saw  her  once  or  twice 


x.-?^. 


366  Appellate  Courts  of  Illinois. 

Bassett  v.  Noble. 

unloading  corn."  Anna  Corken,  who  lived  for  eighteen  rears 
within  a  mile  and  a  half,  and  was  there  frequently,  saw  her 
unloading  corn  once.  Hannah  Crapnell,a  sister-in-law  of  the 
deceased,  who  knew  the  claimant  from  her  childhood,  and  was 
often  there,  "  never  saw  her  working  in  the  field."  Edwin  A. 
Crapneli,  brother  of  deceased,  says  the  same.  Mary  Moseley, 
who  knew  her  and  her  uncle  from  her  earliest  recollection, 
saw  her  "domo^  all  kinds  of  housework  but  never  working 
out  of  doors."  Those  who  did  so  see  her  fail  to  specify  any 
number  of  times  and  speak  of  them  as  only  occasional  and 
very  rare.  The  track  patvih  had  been  cultivated  for  five  or 
six  years;  for  the  last  year  or  two  the  deceased  was  not  able 
to  do  much  of  the  heavy  work,  and  claimant  helped  him  con- 
siderably; but  the  evidence  furnishes  no  means  of  estimating 
the  time  or  amount.  The  housework  which  she  did  quite 
regularly,  was  not  heavy,  as  is  expressly  shown,  and  during 
nearly  all  the  time  she  had  help.  So  that  the  most  certain 
and  definite  evidence  of  the  value  of  her  services  is  the  testi- 
mony of  Edwin  Crapneli,  that  girls'  wages  were  $2  per  week. 

This  claim  also  is  barred  for  all  but  five  years,  unless  a  new 
promise  was  shown.  And  here  we  find  no  evidence  whatever 
of  any  promise  or  expression  on  the  subject  by  the  deceased 
to  the  claimant  In  every  instance  the  language  is  shown  to 
have  been  addressed  to  some  other  person  who  was  neither 
her  agent  to  receive  a  promise  or  do  anything  else  in  re- 
spect to  her  claim,  nor  one  having  any  legal  or  equitable  in- 
terest in  it. 

In  only  one  was  she  present.  On  that  occasion,  which  was 
in  November,  1881,  a  month  or  so  before  his  death,  he  said 
''she  must  and  should  be  paid  for  her  work,  and  that  he 
wanted  to  make  her  a  deed  of  the  north  eighty  acres — he 
wanted  to  pay  her  for  her  work;"  but  on  cross-examination 
the  witness,  her  aunt,  Mrs.  Stephenson,  testified  that  "what 
lie  said  about  it  was  said  to  me;  he  said  Emma  had  been  a 
good  girl;  had  worked  hard,  and  he  wanted  to  reward  her  for 
it."  About  the  same  time  he  said  to  Alexander  Davis:  "  1 
have  coficluded  to  give  Emma  all  I  have;  she  has  been  such 
a  good  girl  and  help  to  me."     Elwood  Moseley  says  he  heard 
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liim  tell  Edwin  that  "he  wanted  Emma  well  paid;  that  she 
had  been  a  good,  faithful  girl,  and  he  wanted  her  to  have  all 
his  real  estate."  Anna  Corken  says  she  heard  a  conversation 
between  William,  his  brother,  Edwin,  and  C.  W.  Bras,  when 
William  was  on  his  death  bed,  in  which  he  said:  "  Edwin,  I 
want  Emma  to  have  my  real  estate;  she  has  been  a  good, 
faithfnl  girl,  and  worked  hard,  and  I  want  her  well  paid. 
Edwin  said  she  should  have  it,  and  William  said  that  will  be 
right."  Both  Edwin  and  Bras  deny  this,  and  say  that  Will- 
iam was  very  low;  that  Bras  had  been  sent  for  to  draw  his 
Tvill;  that  on  this  subject  he  went  only  so  far  as  to  say  that 
"he  wanted  all  of  his  real  estate — ,"  and  then  stopped,  being 
unable  to  finish  the  sentence. 

The  foregoing  is  all  the  evidence  that  is  claimed  to  show  a 
new  promise.  Of  which  it  is  to  be  observed  first,  that  these 
declarations  hardly  amount  to  a  recognition  of  legal  liability 
or  indebtedness  on  any  account,  but  are  rather  expressions  of 
a  desire,  from  a  sense  of  gratitude,  to  reward  the  claimant; 
second,  that  they  relate  to  her  work  alone,  and  not  to  money 
loaned,  or  any  other  cause;  and  third,  that  they  were  not  made 
to  her  or  her  agent,  nor  any  person  legally  or  equitably  inter- 
ested in  the  claim.  Such  declarations  would  be  insuificient, 
for  either  of  these  reasons,  to  revive  an  indebtedness  barred  by 
the  statute:  Keener  v.  Crull,  19  111.  189;  Norton  v.  Colby,  52 
Id.  193;  Wachter  v.  Albee,  80  Id.  47;  McGrew  v.  Forsytli, 
Ibid.  596;  Bloomfield  v.  Bloomfield,  7  Bradwell,  261;  Katz 
V.  Moessinger,  Ibid.  536. 

For  these  reasons  also,  then,  the  instructions  above  referred 
to,  Nos.  3  and  5  for  plaintiff,  were  erroneous.  Each  of  them 
assumed  that  there  was  some  evidence  tending  to  show  lan- 
guage used  by  deceased  to  the  claiinard^  admitting  a  debt  to 
be  due  to  her  from  him,  and  sliowing  an  intention  to  pay  it. 

Interest  amounting  to  $1,200  is  charged  on  the  sum  so 
claimed  for  wages.  If  the  views  above  expressed  are  sound, 
interest  is  chargeable  only  on  the  unpaid  wages  for  five  years 
at  the  most.  But  we  think  none  could  be  lawfully  recovered, 
because  there  was  no  evidence  of  an  agreement  to  pay  inter- 
est, and  the  principal  due,  if  any,  was  not  fixed,  certain  or 
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member  of  tlie  family;  without  any  promise,  express  or  im- 
plied, or  any  expectation  of  wages;  and  from  what  has  been 
said  it  is  apparent  that  there  was  much  evidence  to  sustain  it. 
Claimant  was  not  bound  to  her  grandmother,  though  it  was 
intended  she  should  be  to  both  grandparents  during  her  mi- 
nority if  they  should  live  so  long.  She  was  under  age  when 
her  grandfather  died,  and  William  B  Crapnell  might  stand 
to  her  in  loco  parentis^  which  would  constitute  the  relation 
of  parent  and  child  so  far  as  it  affects  the  matter  in  contro- 
versy. Whether  he  did  in  fact  was  a  question  for  the  jury. 
Yet  by  the  fourth  instruction  for  claimant,  they  were  told,  as 
matter  of  law,  that  "she  did  not  occupy  the  same  relation  to 
him  as  his  child,"  and  thereby  the  question  was  withdrawn 
from  their  consideration,  which  was  error. 

Whatever  claim  appellee  may  have  upon  grounds  of  moral 
right  against  this  estate,  we  are  constrained  to  find,  from  a 
legal  standpoint,  that  the  verdict  was  for  a  much  larger  sum 
than  is  supported  by  the  evidence.  For  the  errors  above  in- 
dicated the  judgment  will  be  reversed  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  herewith. 

Reversed  and  remanded. 


Alpheus  p.  Hall  et  al. 

V. 

Jacob  Edwards. 

V      B  viDET?CE. — ^The  court  is  of  opinion  that  the  new  evidence  introdnc^d 

to  sVio^v*  that  the  instrument  upon  which  the  vendor's  lien  was  based  was 

without   consideration,  does  not  change  the  aspect  of  the  case  (93  III.  249), 

smce  it   waa  taken  thirteen  years  after  the  events  testified  about,  and  the 

witnesses  were  closely  related  to  appellant  and  his  grantor,  and  knew  the 

evident  of  the  fivcts  as  presented  in  the  former  record  before  the  Supreme 

^'^'"^»  and  were  doubtless  affected  as  to  their  recollection,  by  the  statements 

And  discussions  of  the  family  in  the  m  >antime. 

2.    Rkpudiation  of  aorbescbxt. — The  defense  as  to  the  parol  agree- 

Blent  fails  for  the  reason  that  an  answer  was  in  fact  filed  by  defendant's 

i^^<^Kmzftcl  solicitors,  and  without   notice  to  the  contrary,  complaiuant'd 
Vol.  XV.    24 
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asrent  in  the  foreclosure  case  was  authorized  to  regard  it  as  the  act  of  the 
d3fendant,  and  a  repudiation  of  the  agreement. 

3.  Usury. — The  court  is  of  opinion  that  there  was  no  usury  in  tak'ng  the 
bonus  in  question,  and  the  agreement  for  a  larger  rate  of  interest  than  orig- 
inally received,  sinje  ther3  was  an  additional  risk  assumed  by  the  creditor  in 
substituting  for  part  of  the  security  previously  held,  another  tract  of  land, 
with  the  value  and  condition  of  which  be  was  unacquainted. 

Appeal  from  the  Circuit  Court  of  Knox  county;  the  Hon. 
John  J.  Glenn,  Judge,  presiding.  Opinion  tiled  August  2u, 
1884. 

Messrs.  Willougby  &  Daugherty,  for  appellants. 

Messrs.  Williams  &  Lawrence,  Mr.  W.  B.  Bradford 
and  Mr.  George  W.  Thompson,  for  appellee;  cited  Edwards 
V.  Hall,  93  111.  329-335. 

Pleasants,  P.  J.  On  the  23d  of  December,  1870,  appel- 
lant executed  to  Leander  Douglass  an  instrument  in  writing 
us  follows:  *' Whereas,  Cyrns  M.  Hall  purchased  of  L.  Dong- 
lass  S.  W.  25,  T.  9,  N.,  R.  3  East,  and  N.  W.  36,  T.  9,  N.,  R. 
3  East,  and  I  have  purchased  from  said  Hall  said  S.  W.  25- 
9-3;  and  whereas,  said  Douglass  has  this  day  convej^ed  to 
said  Hall  said  half  section  of  land  and  taken  a  mortgage  on 
said  K  W.  36-9-3  and  N.  E.  31-9-4  E.,  to  secure  $4,407.97, 
in  one  year  from] Nov.  1,  1870,  with  10  per  cent,  interest, 
said  sura  being  due  for  the  purchase  of  said  first  named  Jialf 
section  of  land,  now,  in  consideration  of  the  premises,  I 
agree  that  in  case  said  purchase  money  is  not  made  under 
said  mortgage,  said  Douglass  shall  have  a  lien  therefor 
upon  said  S  W.  25-9-3  East,  above  described. 

Dated  Dec  23,  1870.  A.  P.  Hall." 

On  which  was  indorsed  the  following:  "Having  sold  and 
conveyed  to  A.  P.  Hall  the  within  described  property,  south- 
west 25-9-3,  I  agree  to  save  him  harmless  from  the  within 
mentioned  lien  of  said  purchase  money. 
Dated  Dae.  23,  1870.  C.  M.  Hall." 

Said  Cyrus  and  appellant  were  sons  of  Chauncey  Hall,  who 
had  taken  a  bond  for  a  deed  for  the  quarter  section  last  above 
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mentioned  from  the  former  and  assiorned  it  to  tlie  latter. 
At  this  time  Cyrus  was  owing  on  his  purchase  $3,000  with 
interest  at  six  per  cent,  per  annum  from  Nov.  1,  1865,  and 
was  bein;^  pressed  for  the  monev.  On  the  other  hand,  he  had 
received  from  liis  father  the  price  in  full  on  his  sale  and  was 
being  pressed  for  the  deed.  To  meet  both  these  demands  he 
made  the  arrani^ement  above  recited.  Tlie  amount  of  the  mor:- 
gage  note  mentioned  was  made  up  of  the  principal  sum  then 
due  and  interest  thereon  computed  at  eight  per  cent.,  com- 
pounded, instead  of  six  simple,  as  originally  reserved,  and 
the  papers  were  dated  back  as  of  November  ist,  to  make  tlie 
time  five  years,  even. 

In  default  of  payment  the  mortgage  was  foreclosed  by 
appellee,  for  whom  Dous^lass  had  held  the  title  to  the  land  and 
to  wliom  he  had  assigned  the  note  and  mor  towage  with  the  in- 
strument  above  copied;  and  the  sale  under  the  decree  having 
failed  to  bring  the  full  amount  of  the  debt,  this  bill  was  filed 
to  enforce  the  lien  for  the  deficiency  upon  the  S.  W.  25-9-3, 
claimed  under  that  instrument. 

The  defense  originally  set  up  was  simply  that  this  instru- 
ment was  executed  after  the  whole  matter  had  been  fully  set- 
tled by  the  delivery  of  the  note  and  mortgage  and  of  the  two 
deeds,  and  was  therefore  without  consideration;  which  com- 
plainant denied,  claiming  that  it  was  part  and  a  material  part 
of  the  same  transaction. 

It  is  conceded  that  the  note,  mortijas^e  and  deeds  were 
signed  on  the  same  occasion,  early  in  the  evening  of  Dec.  23, 
1870,  at  the  residence  of  Cyrus  M.  Hall,  in  the  town  of 
Maquon  and  eighteen  miles  from  the  county  seat;  and  that 
at  the  meeting  for  this  purpose,  besides  Douglass  and  C.  M. 
Hall,  there  were  present,  in  and  out,  more  or  less,  the  lat- 
ter's  wife,  his  son,  his  father,  his  hired  man,  the  magistrate 
who  took  the  acknowledgments  and  the  attorney  of  appellant. 
All  of  these,  excepting  the  hired  man  and  the  wife  and  son, 
were  called  to  testify  in  the  case,  and  while,  as  might  have  been 
expected  after  the  lapse  of  seven  years  and  from  the  different 
degrees  of  interest  felt  in  them,  they  differed  as  to  many 
circumstances  not  in  themselves  impressive  or  important,  ex- 
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cepting  Douglass  they  all  agreed  and  were  sufficiently  posi. 
live  that  they  heard  nothing  said  about  his  retaining  a  lien 
on  the  quarter  section  conveyed  to  appellant,  and  that  the 
agreement  here  in  question  was  not  among  the  papers  then 
signed.  Appellant  testified  that  he  was  not  present  and  knew 
nothincf  of  the  terms  of  tlie  settlement  between  Dou2:lass  and 
his  brother,  except  as  lie  was  afterward  informed,  but  was 
represented  on  that  occasion  by  Wra.  Humphrey,  his  attor- 
ney; that  he  was  himself  at  his  father's  house,  some  three 
hundred  yards  distant;  that  after  being  notified  that  his  deed 
was  made  out  he  went  over  to  his  brother's  where  his  attorney 
picked  it  up  from  the  table  and  handed  it  to  him,  and  they  re- 
turned after  a  few  minutes;  and  that  his  first  conversation 
with  Douglass  about  his  land  was  at  his  father's  house,  an 
hour  or  so  afterward,  when  the  latter  came  in  and  said  it 
was  all  settled  up  except  that  he  wanted  an  instrument  in 
writing  to  show  that  the  title  to  the  N.  E.  31,  of  which  he 
claimed  to  have  no  knowledge,  was  clear,  and  induced  appel- 
lant to  sign  this  paper  upon  the  representation  that  it  would 
not  hurt  him  if  the  land  was  free  from  incumbrance,  that  he 
wanted  it  to  show  his  client  that  he  had  acted  in  good  faith, 
and  that  it  was  not  to  go  upon  record;  and  that  witness 
signed  it  without  reading  it  or  hearing  it  read  or  knowing  its 
contents,  except  as  Douglass  represented  them.  And  in  rela- 
tion to  this  interview  his  father,  his  mother  and  his  brother- 
in-law  testified  to  substantiallv  the  same  effect. 

Mr.  Douglass'  recollection  of  the  circumstances  not  impor- 
tant in  themselves  was  also  somewhat  confused.  In  some 
particulars  he  was  contradicted  by  several  witnesses;  as  to 
some  he  was  unable  to  answer;  he  was  not  sure  just  when 
and  where  the  paper  was  signed;  in  some  instances  he  cor 
rected  his  own  statements  previously  made,  and  was  generally 
more  or  less  uncertain.  He  was,  however,  very  positive  and 
emphatic  that  he  did  not  deliver  the  deed  to  Cyrus  before  it 
was  well  understood  tliat  he  was  to  retain  his  lien  upon  the 
S.  W.  25,  conditionally,  as  expressed  in  the  agreement;  that 
it  was  a  part  of  the  same  transaction,  and  that  he  never  made 
the  representations  mentioned  as  to  its  object  or  effect.     It  is 
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certain  that  on  the  morning  of  the  24th  of  December  he 
took  the  mortgage,  deeds  and  this  agreement  together  to  tlie 
county  seat  and  filed  them  for  record. 

Upon  the  testimony  of  these  witnesses,  which  with  the 
several  instruments  referred  to  embraced  all  the  evidence  in 
the  case,  the  circuit  court  dismissed  the  bill.  But  the  Su- 
preme Court  on  appeal  reversed  that  decree  for  reasons  con- 
fined to  a  comparison  of  the  weight  of  the  evidence,  as  set 
forth  in  the  opinion  reported  in  93  111.  329,  and  remanded 
the  cause  for  further  proceedings  in  conformity  therewith. 

Tliereupon  appellant  amended  his  answer,  and  so  set  up,  by 
way  of  additional  defenses,  a  parol  agreement  by  the  agent 
of  complainant  in  the  foreclosure  case,  in  consideration  of  the 
agreement  by  Cyrus  to  interpose  no  defense,  that  he  would 
bid  off  the  mortgaged  premises  for  the  full  amount  of  the 
debt,  interest  and  costs;  and  also  that  the  settlement  between 
Douglass  and  Cyrus,  as  to  the  new  rate  of  interest  fixed 
thereby,  was  usurious.  He  also  filed  a  cross-bill  praying  to 
have  the  agreement  canceled  as  a  cloud  upon  his  title.  Sev- 
eral of  the  witnesses  were  re-examined  upon  some  points,  and 
tlie  following  additional  ones  were  called,  viz.: 

The  hired  man  testified  that  he  was  in  the  room  a  part  of 
the  time  when  the  parties  were  at  C.  M.  Hall's  to  sign  the 
papers;  that  A.  P.  Hall  was  not  then  present;  that  he  came 
in  afterward  with  his  attorney,  took  his  deed,  and  turned 
around  and  went  out,  without  signing  any  paper  or  having 
any  conversation  about  it,  and  that  he  had  not  been  there 
before  durinjj  that  even  in  or. 

Mrs.  C.  M.  Hall  testified  that  appellant  did  not  sit  down 
while  he  was  there,  nor  sign  any  paper;  that  she  did  not 
understand  anything  about  the  terms  of  this  settlement  in 
particular,  and  that  she  had  refused  to  be  sworn  on  the  former 
hearing  for  reasons  relating  to  the  family.' 

A  son  of  C.  M.  Hall,  who  was  at  that  time  about  thirteen 
years  of  age,  testified  to  the  same  effect,  and  further,  that  his 
father  signed  the  agreement  to  indemnify  appellant,  indorsed 
on  the  paper  in  question,  on  the  next  morning,  at  his  grand- 
father's house;    that  Dou^ass  then  told  his  father  it  was  a 
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matter  to  show  that  he  was  acting  in  good  faith  for  his  client, 
and  was  not  to  be  of  record;  that  his  grandmother  went  to  a 
drawer  and  handed  a  deed  to  appellant,  who  handed  it  to 
Douglass,  together,  as  witness  thinks,  with  a  dollar  for  record- 
ing it. 

Mrs.  Meeks,  a  sister  of  appellant,  remembers  that  he  went 
orer  to  0.  M.  Hall's  that  evening  with  Humphrey  to  get 
the  deed,  and  was  not  gone,  as  she  should  judge,  over  ten 
minutes;  that  he  brought  back  a  deed  which  he  gave  to  his 
mother  to  put  away;  that  Douglass  came  over  there  for  the 
first  time  a  while  afterward,  and  after  witness  had  gone  to 
bed ;  •  that  on  the  next  morning  Douglass  said  the  paper  was 
only  intended  to  show  his  client  that  he  was  acting  in  good 
faith,  and  was  not  to  go  on  record.  She  could  not  say 
whether  her  brother  had  then  signed  it 

Mrs.  Camp,  another  sister,  stated  the  same.  She  too  had 
retired  when  Douglass  came. 

LTpon  this  testimony,  old  and  new,  a  decree  was  entered  for 
complainant,  to  enforce  the]lien  as  prayed  in  the  bill,  and  de- 
fendant took  this  appeal. 

The  court  is  of  opinion  that  the  new  testimony  does  not 
materially  strengthen  the  old  or  change  the  aspect  of  the  case 
as  to  this  ground  of  the  defense.  It  was  taken  thirteen  years 
after  the  events  testified  of.  The  witnesses  were  closely  re- 
lated to  appellant  and  his  grantor.  They  knew  the  evidence 
of  these  facts  as  presented  in  the  former  record,  shared  the 
disappointment  at  the  view  taken  of  it  by  the  Supreme  Court, 
were  advised  of  the  objects  and  needs  of  the  new  hearing,  and 
doubtless  affected,  as  to  their  recollection,  bv  the  statements 
and  discussions  of  the  family  in  the  mean  time.  These  cir- 
cumstances would  greatly  lessen  the  weight  and  force  which 
their  testimony  would  otherwise  carry. 

But  what  is  more  important  to  consider  is  that  it  relates 
only  to  the  time  of  signing  the  agreement  in  question  by  ap- 
pellant, as  being  an  hour  or  two  after  he  had  received  Ijig 
deed  and  at  another  place,  and  to  representations  b}?  Douj^lass 
as  to  its  character  and  object — circumstances  which,  as  the  Su- 
preme Court  hold,  are  not  decisive  of  the  real  issue,  nor  very 
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material  to  it.  Douglass  had  nothin*^  to  do  with  the  deed 
from  Cyrus  M.  Hall  to  appellant.  He  could  not  dictate  its 
form  nor  interfere  with  its  delivery  at  any  time.  But  that 
deed  could  not  release  his  lien.  So  that  if  appellant  did  get 
it  before  he  sia^ned  this  ao:reeraent  and  had  never  ao^reed  to 
tiie  retention  of  the  lien  until  he  signed  the  latter,  these  facts 
would  avail  him  nothing  unless  the  deed  from  Douglass  to 
his  grantor  had  also  been  previously  delivered,  and  without 
condition  or  without  notice  to  him  of  such  condition;  and 
the  issue  is  whether  it  had  or  had  not  been  so  delivered. 
Upon  this  issue  the  new  witnesses  throw  no  new  light. 

It  seems  that  the  settlement  between  Dou2:lass  and  C.  H. 
flail  must  have  been  agreed  on  during  the  afternoon  and  before 
the  arrival  of  the  justice  of  the  peace.  When  he  came  the 
papers  to  be  acknowledged  had  been  drawn  and  he  heard 
nothing  of  the  terms  of  that  settlement.  No  witness  besides 
the  parties  to  it  pretends  to  know  anything  on  the  subject 
directly,  except  Chauncey  Hall  and  Wm.  Humphrey,  who 
claim  to  have  been  with  them  during  most  of  the  negotiation, 
and  whose  testimony  was  fully  before  the  Supreme  Court. 
Tliat  of  Hall  is  not  referred  to  in  the  opinion,  whether  be- 
cause it  was  overlooked  by  the  writer  just  at  the  time  of  writ- 
ing, or  because  it  was  deemed  unimportant  or  sufficiently  dis- 
posed of  by  what  was  said  of  the  other,  we  have  now  no 
means  of  knowing;  but  it  could  hardly  have  escaped  notice 
or  failed  to  receive  due  attention  in  the  consideration  of  the 
case.  They  were  both  positive  that  the  S.  W.  25  was  to  be  re- 
leased; but  they  differed  as  to  some  of  the  circumstances, 
were  uncertain  about  others,  and  Humphrey  testified  to  one 
at  least  that  did  not  occur.  He  stated  twice  and  "  distinctlv 
remembered"  that  when  Douo^lass  received  the  new  mortsaffe 
he  delivered  to  Cyrus  the  old  one,  though  nobody  will  now 
pretend  that  there  was  any  old  one.  And  he  mentions  a 
significant  fact,  not  adverted  to  by  the  Supreme  Court,  which 
is  that  Cyrus  refused,  against  his  remonstrance,  to  make  a 
deed  of  general  warranty  to  appellant  and  qualified  the 
covenant;  and  further,  that  instead  of  taking  the  deed  so 
made  to  his  client,  who  had  declined  to  attend  because  he  was 
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%f  ^  it 

hira  to  act  for  himself  in  the  matter  of  its  acceptance  after 
explanation  by  the  way  of  the  effect  of  the  covenant  as  qnah- 
lied.  Why  was  this,  if  they  did  not  all  understand  that  the 
lien  of  Douglass  upon  the  S.  W.  25  was  not  absolutely  re- 
leased? It  is  altogether  probable  that  several  plans  of  settle- 
ment had  been  discussed,  and  that  Douglass,  in  speaking  of 
the  one  he  claims  was  finally  agreed  on,  did  say  that  it  would 
in  fact  release  that  quarter  if  the  N.  E.  31  was  free  from  in- 
cumbrance and  of  the  value  they  represented  it.  And  this 
being  one  object  of  the  parties  and  the  main  one  of  these 
two  witnesses,  it  may  well  be  that  the  practical  effect,  thus 
declared  by  Douglass  and  recognized  by  all,  came  to  be  re- 
membered by  them  after  so  long  a  time  as  the  legal  effect, 
while  the  reservation  of  the  lien,  being  upon  a  condition 
which  they  thought  so  unlikely  to  happen,  made  but  a  slight 
impression  and  at  length  passed  out  of  mind. 

C.  M.  Hall's  testimony  that  appellant's  land  was  released  may 
be  accounted  for  in  the  same  way,  so  far  as  it  goes,  and  more 
easily  than  that  of  his  fHther  and  Mr.  Humphrey,  for  it  was 
in  law  and  fact  released  as  between  Douglass  and  himself.  But 
that  he  then  knew  it  was  retained  against  the  land  in  the  hands 
of  appellant,  this  qualification  of  his  covenant  of  warranty 
and  his  written  recognition  of  the  fact  by  the  guarantee  he 
indorsed  on  appellant's  agreement  must  be  held  to  prove,  as 
against  his  statement  upon  mere  recollection  seven  years 
afterward. 

Appellant  knew  the  terms  of  settlement  only  as  he  was  in- 
formed. But  Humphrey  told  him  of  the  qualified  covenant 
in  the  deed  made  to  him,  before  he  received  it;  he  went  to  his 
brother's,  got  his  deed  from  the  table  by  the  hand  of  his  at- 
torney and  went  out  without  waiting  to  learn  whether  the 
business  had  been  com})leted  between  Douglass  and  his  brother 
and  the  deed  to  his  brother  delivered  or  not,  and  he  himself 
says  that  Douglass  told  him  before  he  signed  the  agreement 
that  it  was  "  all  settled  up  except  he  (Douglass)  wanted" 
that  agreement.  Under  these  circumstances  his  denial,  so 
long  afterward,  can  have  but  little  if  any  weight  as  against  his 
written  agreement  made  at  the  time. 
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These  contemporary  writings  signed  by  the  parties  in  inter- 
est, both  of  which  declare  against  their  interest  that  the  agree- 
ment in  question  was  a  part  of  the  t^-ansaction,  supported  by 
the  positive  testimony  of  Mr.  Douglass  and  by  the  probabil- 
ities of  the  case,  must  still  be  held  under  the  decision  of  the 
Supreme  Court,  to  outweigh  the  present  recollection  of  those 
same  parties  to  the  coTitrary,  and  that  of  two  other  witnesses 
related  to  them  and  to  the  transaction  as  were  Ohauncey  Hall 
and  Mr.  Humphrey. 

This  agreement  was  not  the  result  of  an  afterthought  on 
the  part  of  Douglass.  Mr.  Roberts,  the  justice  of  the  peace, 
states  that  while  they  were  together  and  before  the  papers  were 
executed  Douglass  remarked  that  he  knew  nothing  about  the 
N".  E.  31,  and  Cyrus  M.  Hall  said  he  would  guarantee  it. 
Duty  to  his  client  then  plainly  required  that  he  should  not 
release  the  lien  upon  S.  W.  25  except  upon  the  condition  set 
forth  in  appellant's  agreement,  and  he  saw  it. 

Hall  knew  the  N.  E.  31.  If  it  was  what  he  represented 
the  conditional  lien  on  S.  W.  25  could  do  no  real  harm,  and 
by  the  conveyance  of  it  to  him  and  its  omission  from  the 
mortgage  back  Douglass  enabled  him  to  make  the  deed  to  his 
brother  according  to  his  bond,  subject  only  to  this  nominal 
incumbrance.  To  so  just  a  precaution,  by  an  attorney  igno- 
rant of  the  new  security,  in  behalf  of  a  client,  he  could  not  well 
object.  And  that  notliing  was  said  about  it  to  appellant  when 
he  came  in  and  got  his  deed  may  be  due  to  the  known  ill  feel- 
ing existing  on  his  part  toward  his  brother  and  an  unwilling- 
ness to  excite  it  in  that  house  and  presence.  It  was  better  to 
leave  the  arrangement  with  him  to  be  made  by  Mr.  Douglass 
afterward  and  elsewhere. 

The  time,  then,  at  which  this  agreement  was  signed  being 
immaterial,  what  remains  of  the  new  testimony  relates  to 
Mr.  Douglass'  representations  as  to  its  effect,  which  is  perti- 
nent only  as  tending  to  show  fraud  in  its  procurement  and  to 
impeach  his  credibility.  For  reasons  above  suggested  in  ref- 
erence to  the  recollection  of  Chauncey  Hall  and  Mr.  Hum- 
phrey about  the  terms  of  settlement,  we  incline  to  think  that 
these  new  witnesses  liave  in  like  manner  mistaken  what  lie 
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said  in  reference  to  the  practical  effect  of  the  paper  npon  the 
assumption  of  the  value  and  condition  of  N.  E.  31,  as  statedi 
for  its  legal  effect.  This  is  not  only  the  charitable,  but  also 
under  the  circumstances  the  probable  and  natural  view  of 
their  testimony.  It  impeaches  nobody's  veracity  or  intelli- 
gence. It  reconciles  the  denial  of  Mr.  Douglass  with  tlieir 
assertions.  It  makes  Mr.  Humphrey's  advice  about  signini^ 
the  agreements  intelligible  and  consistent  with  his  duty  as  nn 
attornev,  and  the  whole  transaction  business-like  and  sensible. 
The  only  other  views  that  can  be  taken  of  it  are  that  it  is  will- 
fully false,  involving  perjury  in  the  witnesses,  or  literally  trur. 
The  latter  would  im^ieach  not  only  Mr.  Douglass,  but  C.  M. 
and  A.  P.  Hall  and  Mr.  Humphrey  in  respect  both  to  honesty 
and  intelligence.  It  makes  Douglass  false  in  his  testimony, 
grossly  dishonest  in  design  toward  his  client  and  the  Halls, 
and  stupid  in  the  execution  of  both,  and  the  latter  as  weak  in 
being  deceived  by  the  one  and  dishonest  in  abetting  the  other. 
On  the  whole  we  are  of  opinion  that  the  reasoning  of  the 
Supreme  Court  is  not  ailected  by  the  additional  evidence  pro- 
duced on  this  hearing. 

The  defense  secondly  set  up  by  the  answer  fails  for  the 
sini])le  reason  that  admitting  the  agreement  for  the  sake  of 
the  argument,  which  Adams  denies,  and  his  authority  to 
make  it,  which  he  also  denies  and  of  which  no  proof  was 
adduced,  it  was  not  observed  bv  the  defendant. 

An  answer  was  put  in.  It  is  said  that  the  cause  was  con- 
tinued, not  because  of  this  answer,  but  to  obtain  service  on 
another  defendant.  That,  however,  does  not  change  the  fact 
that  an  answer  was  tiled  for  Cyrus  M.  Hall,  contrary  to  the 
alleged  fl(;reement.  It  is  also  said  that  this  answer  \vas 
drawn  and  filed  bv  Mr.  Hannaraan  as  solicitor,  in  iojnorance 
of  the  agreement  and  without  the  request  or  knowledge  of 
Hall.  But  this,  if  true,  is  unavailing,  because  the  complain- 
ant was  not  aware  of  it. 

The  answer  was  in  fact  filed  by  defendant's  recognized  solic- 
itors,  and  without  notice  to  the  contrary  Adams  was  author- 
ized to  regard  it  as  the  act  of  the  defendant  and  a  repudiation 
of  the  agreement. 
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/  We  see  no  usury  in  taking  the  bonus,  so  called,  of  $507.97, 

and  the  agreement  for  a  larger  rate  of  interest  than  was  orig- 
inally received.  Manifestly  these  were  not  the  considerations 
for  forbearance  alone.  There  was  an  additional  risk  assumed 
by  the  creditor  in  substituting  for  part  of  the  security  previ- 
ously held,  another  tract  of  land  with  the  value  and  condition  of 
which  he  was  unacquainted.  And  whether  this  substitution 
was  so  made  as  to  release  the  former  absolutely,  or  only  upon 
condition,  does  not  affect  the  principle.  The  one  would  be  as 
valid  a  consideration  in  law  as  the  other.  Here  was  the  addi- 
tional risk  of  the  neces^ty  for  another  suit  to  enforce  the 
renewed  lien,  with  the  unknown  delay,  expense  and  trouble 
that  might  attend  it. 

i  Perceiving  no  substantial  error  in  the  record,  the  decree 

I  will  be  affirmed. 

t  Decree  affirmed. 


Frederick  P.  Burgett  et  al, 

V. 

John  S.  Paxton  et  al. 

*•       i^  AM  AGES  ON  INJUNCTION  BOND. — Appellants  filed  a  bill  to  enjoin 

«oe  ^nGtriff  and  judgment  creditor  from  selling  certain  land  under  execution 

gAirkfit  One  W.,  and  executed  to  them  a  bond  conditioned  to  '*  prosecute 

ucn  injunction  suit  to  effect*  and  pay  all  costs  and  damages  tbat  may  arise 

n   8a.ici  oa<?e  or  grow  out  of  the  same  in  any  manner  whatever."    The  judg- 

,^**5  ^**^clitor  then  assigned  his  judgment  against  W.,  and  the  assignee  of 

-•''^^S^tuent  was  on  his  own  petition  made  a  co-defendant  with  the  sheriff 
and  ori 
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_    nal  judgment  creditor,  but  no  new  bond  was  given.    On  final  hear- 

s    tln^     injunction  was  dissolved  and  bill  dismissed,  and  the  sheriff  and 

?*^^^  J  udgment  creditor  brought  action  upon  the  bond  **for  themselves 

*  *oi:«     tlje  use  of**  the   assignee   of  the  judgment.    /T^/f?,  that  the 

^ ^  i  ^  of  the  bond  was  limited  to  the  damages  sustained  by  the  obligees, 

^  -I  "T    ®  tissignee  of  the  judgment  not  being  named  or  referred  to  in  said 

n     *  *^^  recovery  could  be  had  for  any  damages  sustained  by  him. 

1.     ^o^D— Not  TnANSPKRABLfi.— The  bond  being  an  obligation  to  pay 

..•  ***^^*it  upon  conditions  personal  to  the  obligees  would  not  be  transferable 

^Ut  ooflsent  of  the  obligors,  and  did  not  run  with  the  interest  covered 
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3.  Surety — Liability  strictly  construed. — The  liability  of  a  surety 
is  not  to  be  extended  by  implication  or  construction  beyond  the  terms  of  his 
contract. 

Appeal  from  the  Circuit  Court  of  Mercer  county;  the  Hon. 
John  J.  Glenn,  Judge,  presiding.     Opinion  filed  August  20, 

1884. 

Mr.  B.  C.  Taliaferro,  for  appellants 

Mr.  Louis  D.  Holmes,  for  appellees. 

Pleasants,  P.  J.     In   1878  three  of  the  appellants  filed 
their  bill  against  John  S.  Paxton,  who  was  then  sheriff  of 
Mercer  county,  and  Frank  H.  Bernard,  who  was  plaintiff  in 
an  execution  held  by  him,  to  enjoin  the  sale  of  certain  land 
that  had  been  levied  on  as  the  land  of  Wells  Willets,  and 
executed  to  them  a  bond,  with  the  other  appellant  as  surety, 
conditioned^to  "prosecute  said  injunction  suit  to  effect  and 
pay  all  costs  and  damages  that  may  arise  in  said  case  or  grow 
out  of  the  same  in  any  manner  whatever."     The  judgment 
ajrainst  Willets  on  which  said  execution  issued   liavinsr  then 
been  assigned  to  Shadrach  C.  Burl'.ngim,  he  was  afterwards 
made  a  party  defendant  to  the  bill  on  his  own  petition  and 
allowed  to  answer  it,  but  no  new  or  other  injunction  bond  was 
given  or  required.     On  final  hearing  upon  the  pleadings  and 
proofs  a  decree  was   made  dissolving  the  injunction  and  dis- 
missing the  bill,  which  decree  was  affirmed  \}y  the  appellate 
and  supreme  courts.    99  III.  293.     Thereupon,  on  November 
11,  1882,  this  action  was  brought  upon  said  bond  by  Bernard 
and  Paxton,  the  obligees  therein  named,  "for  themselves  and 
for  the  use  of  Shadrach  C.  Bnrlincrim,"  against  appellants, 
the  obligors.      The  declaration  in  the  assignment  of  breaches 
averred  that  i\\Q  plaintiffs  and  said  Burlingim  had  paid  to 
solicitors,  and  for  costs  and  expenses  in  the  circuit,  appellate 
and  supreme  courts  a  large  sum  of  money,  to  wit,  $1,500; 
that  the  execution  sale   was  prevented,  from  July  26,  1878 
until  July  12,  1881,  whereby  for  all  that  time  only   six  per 
cent,  per  annum  was  realized  for  interest  on  the  judgment, 
which  was  for  $1,200,  instead  of  eiglit  per  cent,  as  otherwise 
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would  have  been;  and,  generally,  that  they  suffered  damatres 
to  a  large  amount — all  by  reason  of  said  injunction. 

Upon  issue  joined  on  a  plea  of  nil  debet  a  jury  was  waived 
and  trial  had  by  the  court,  on  which  there  was  a  finding  for 
the  plaintiffs  and  judgment  thereon  entered,  after  a  motion  by 
defendants  had  been  overruled,  for  the  penalty  of  the  bond, 
to  be  discharged  on  thr  :payment  of  $567,  the  damages  as- 
sessed. Defendants  bring  the  record  here  for  review  by  ap- 
peal. 

Whether  the  amount  so  found  included  anything  for  in- 
terest more  than  the  judgment  bore  while  the  execution  sale 
was  restrained,  or  for  anything;  whatever  besides  solicitors'  fees 
and  costs  paid,  we  are  unable  to  ascertain.  The  evidence 
would  perhaps  have  warranted  the  finding  for  solicitors'  fees 
alone,  unless,  as  claimed  by  appellants,  the  injunction  was 
only  ancillary  or  incidental,  in  wliich  case  the  recovery  should 
have  been  limited  to  the  amount  paid  for  services  strictly 
directed  to  the  procurement  of  its  dissolution. 

We  regard  the  right  to  the  injunction  as  the  principal  and 
ultimate  question  in  the  case.  Everything  in  it  that  was  ma- 
terial or  relevant  bore  upon  that  question.  It  depended  on 
two  others:  first,  whether  the  Bernard  judgment  was  a  sub- 
sisting lien,  and,  second,  whether  it  had  precedence  of  the 
claim  of  Burgett  as  to  the  land  levied  on;  and  these  compre- 
hended the  whole  controversy. 

We  should  therefore  not  be  disposed  to  reverse  the  judg- 
ment in  this  case  for  the  alleored  errors  of  allowinor  damao:es 
for  loss  of  interest  on  the  amount  of  the  Bernard  judgment 
against  Willets,  or  too  much  for  solicitors'  fees  for  procuring 
the  dissolution  of  the  injunction. 

But  it  was  shown  and  formally  agreed  by  the  parties  on  the 
trial,  that  neither  Bernard  nor  Paxton,  the  plaintiffs,  had 
sustained  any  damages;  that  neither  of  them  had  any  in- 
terest in  the  judgment  against  Willets  when  the  injunction 
was  sued  out;  tliat  Burlingim  alone  assumed  the  entire  de- 
fense of  the  injunction  suit,  employed  the  solicitors  therefor, 
paid  all  the  fees,  costs  and  expenses,  and  sustained  all  the 
damages,  whatever  they  were,  in  his  own  sole   interest. 
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Plaintiffs  could  f  ;operly  rscover,  if  at  all,  only  for  such 
as  are  described  and  clalnt^ed  in  their  declaration:  Mix  v. 
Singleton,  86  111.  194.  All  that  are  therein  claimed  are  de- 
Bcril>ed  as  having  been  sustained  hj  them  and  Burlingim^ 
that  is,  jointly.  It  may  be  doubted  whether  under  any  good 
declaration  upon  this  bond  they  could  recoverfor  JSurlingim's 
po.^tion  of  those  so  sustained.  Ovington  v.  Smith,  78  111. 
250.  But  is  there  not  here  a  variance  between  the  allegation 
and  the  proof  that  would  be  fatal  to  this  judgment,  even  if 
the  bond  covered  all  that  were  either  claimed  or  proved? 

We  hold,  however,  that  a  proper  construction  of  the  lan- 
guage in  the  condition — "  all  costs  and  damages  that  may  arise 
in  said  case  or  grow  out  of  the  same  in  any  manner  whatever" 
— must  limit  the  description  to  such  as  actually  and  legiti- 
mately accrue  to  the  obligees;  and  see  no  ground  upon  which 
appellants  can  be  held  liable,  at  the  suit  of  any  party,  on  this 
bond,  for  damages  sustained  by  Burlingim  alone.  He  was  not 
named  nor  embraced  by  any  description  or  reference  in  it 
as  one  of  the  obligees.  It  did  not  purport  to  be  for  the 
use  of  anybody  that  might  be  damnified,  except  those  so 
named,  nor  are  we  advised  of  any  law  that  gives  it,  as  it 
does  some  others,  that  effect.  It  was  not  assigned  to  him;  and 
if  it  had  been,  the  obligation  to  pay  being  contingent  upon 
conditions  that  were  personal  to  the  obligees — the  accruing 
of  certain  damage  to  them — it  was  like  a  policy  of  insurance  or 
other  such  asjreement  to  indemnify,  not  transferable  without 
consent  of  the  obligors,  and  did  not  run  with  the  interest 
covered  by  it.  He  acquired  none  of  their  rights  in  it  by 
succession  or  representation.  Nor  did  they  represent  him. 
When  his  interest  was  made  known  he  became  a  necessarv 
party  to  the  injunction  bill.  Bernard  then  had  no  interest 
In  the  Willets  judgment,  and  Paxton,  being  an  agent  purely 
instrumental  was  only  a  nominal  though  a  necessary  party. 
The  court  would  not  allow  them  to  represent  Burlingim;  there- 
fore he  appeared  for  himself.  But  this  was  after  the  bond 
had  been  executed  in  terms  that  did  not  include  him.  He 
might  have  asked  and  obtained  an  order  of  the  court  that 
another  should   be  executed,  but    he  did  not.      Without  it 
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he  voluntarily  proceeded  and  incurred   the  damages  in  ques- 
tion. 

This  is  an  action  at  law  and  a  surety  is  involved.  The  lia- 
bility is  not  to  be  extended  by  implication  or  construction 
beyond  the  terms  of  his  contract.  We  are  not  aware  that  the 
strictness  of  the  rule  which  disregards  consideration  of  equi- 
ties and  of  intention,  beyond  the  terms  as  declared  in  Sharp 
V.  Bedell,  5  Gilm.  88,  pp.  93  et  seq.j  has  been  at  all  relaxed. 
The  People  v.  Tompkins,  74  111.  486-7;  Cooper  v.  The  Peo- 
ple, 85  Id.  417;  Mix  v.  Singleton,  86  Id.  194;  Phillips  v. 
Singer  Mfg.  Co.,  88  Id.  307. 

Holding  those  damages  not  covered  by  the  obligation, 
the  judgment  of  the  circuit  court  therefur  is  reversed. 

Reversed  and  remanded. 
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Phillip  Grouse 

V. 

Frederick  Whitelake. 

Preponderance  op  evidence. — Where  the  testimony  of  plaintiff  as  to 
the  terms  of  a  contract  was  expressly  contradicted  by  the  defendant  and 
the  plaintiff  was  unsupported  by  any  other  witness,  and  the  defendant  was 
sustained  by  seven  different  witnesses,  and  the  verdict  of  the  jury  was  for 
the  plaintiff.  Held^  that  it  was  error  for  the  court  below  to  overrule  a  mo- 
tion for  a  new  trial. 

Appeal  from  the  Circuit  Court  of  McLean  county;  tlie 
lion.  R  M.  Benjamin,  Judge,  presiding.  Opinion  filedOc- 
tober  3,  1884. 

Mr.  J.  S.  Neville,  for  appellant. 

Mr.  W.  E.  Gapen,  for  appellee. 

Davis,  J.  This  action  was  brought  by  appellee  to  recover 
for  three  years'  work  clairaed  to  have  been  done  by  him  for 
appellant,  under  a  contract  that  appellant  was  to  pay  him  fif- 
teen dollars  a  month  for  his  wages  and  board  him. 

(384) 
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The  jurj'  found  a  verdict  for  appellee  of  $165.  A  motion 
for  a  new  trial  wa8  made  by  appellant  and  overruled  by  the 
court,  and  thereupon  a  judgment  was  rendered  for  appellee 
for  the  amount  of  the  verdict. 

The  only  point  in  the  case  is,  whether  the  court  erred  in  re- 
fusing a  new  trial. 

Appellee  testified  to  the  contract  as  stated  above,  that  ap- 
pellant was  to  pay  him  iit'teen  dollars  a  month  and  his  board 
for  his  work.  Appellee  was  unsupported  by  any  other  wit- 
ness as  to  the  contract  between  the  parties. 

Appellant  testified  that  he  never  agreed  to  pay  appellee  fif 
teen  dollars  a  month  for  his  work,  but  the  cont»'act  was  that 
appellee  should  live  with  him  as  long  as  he  lived,  and  appel- 
lant should  give  him  his  board,  clothes  and  tobacco  and  take 
care  of  him  when  he  was  sick. 

Appellant  was  sustained  by  seven  different  witnesses  who 
each  testified  that  in  conversations  with  appellee  he  stated  he 
was  working  for  his  board  and  clothes  and  tobacco,  and  was 
to  be  taken  care  of*  when  sick. 

In  Lincoln  v.  Stowell,  62  111.  84,  it  was  held,  that  to  entitle 
plaintiff  to  recover  he  must  establish  his  right  by  a  prepond- 
erance of  testimony.  When  the  testimony  of  the  plaintiff  is 
expressly  contradicted  by  that  of  the  defendant  and  defendant 
is  corroborated  by  two  other  witnesses,  a  verdict  for  the  plaint- 
iff is  not  sustained  by  the  evidence  and  it  is  error  to  refuse  a 
new  trial. 

We  think  the  testimony  in  this  case  so  strongly  preponder- 
ated in  favor  of  appellant  that  the  court  should  have  granted 
a  new  trial,  and  the  refusal  to  do  so  was  error  for  which  the 
judgment  must  be  reversed  and  the  cause  be  remanded. 


Judgment  reversed. 


Vol.  XV.  29 
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Mason  v.  Tnistees  of  Schools. 


JosiAH  Mason  et  al. 

V. 

Trustees  of  Schools  et  al. 

The  court  is  of  opinion  that  the  additional  testimony  offered  on  the  new- 
trial  does  not  strengthen  the  ca<e  of  appellees  (11  Bradwell,  455),  and  that 
on  the  whole  proof  as  made  it  fails  to  justify  the  decree  of  the  court  below. 

Appeal  from  the  Circuit  Court  of  Morgan  countv;  tlife  IIoii. 
C.  Epleb,  Judge,  presiding.     Opinion  tiled  October  3,  1SS4:. 

Messrs.  Brown  &  Kirby,  for  appellants. 

Mr.  C.  D.  Hodges  and  Mr.  J.  W.  English,  for  appellees. 

Davis  J.  This  was  a  suit  in  chancery  commenced  bv  ap- 
pellees, who  were  judgment  creditors  of  Josiah  Mason,  one  of 
the  appellants,  to  set  aside  two  deeds  as  fraudulent  and  void 
as  against  them,  to  certain  lands  in  Greene  county. 

The  case  was  before  ns  at  the  May  term  of  this  court  and  is 
reported  in  11  Bradwell,  455.  We  then  lield  that  the  proof  in 
the  case  fell  far  short  of  justifying  the  decree  rendered  in  the 
case  by  the  court  below,  which  was  that  the  deeds  were  fraud- 
ulent and  void  as  against  the  complainants  in  the  bill,  and  we 
reversed  the  decree  and  remanded  the  cause. 

Since  then  the  case  has  been  again  tried  by  tlie  Circxut  Conrt 
of  Morgan  county  on  the  same  testimony,  with  the  additional 
evidence  of  three  witnesses,  the  testimony  of  one  of  whom,  it 
is  conceded  by  appellees,  establishes  nothirjg. 

The  court  below  again  found  the  issues  for  appellees  and 
decreed  as  before. 

We  do  not  think  the  additional  testimony  oiFered  on  the 
new  trial  strengthened  the  case  of  appellees,  and  we  are  still  of 
the  opinion  that  on  the  whole  proof  as  made,  it  fails  to  justify 
the  decree  of  the  court  below.  It  must  therefv'ro  be  reversed 
and  the  cause  remanded. 

Decree  reversed. 


Third  District— May  Term,  1884.        387 

Baren  v.  Cain. 


George  Baren 

115 
V.  79 


John  Cain. 

1 .  Bailment — A  ssumpsit. — For  a  breach  of  a  contract  of  grratuitous  bail- 
ment, an  action  of  as&umpeit  will  lie.  Where  a  horse  was  loaned  without 
compensatioQ,  to  a  party,  and  while  in  his  possession  received  injuries 
from  which  he  died,  and  the  bailor  brought  an  action  before  a  justice  of  the 
peace,  based  on  a  demand  for  $100,  and  the  bailee  appealed  to  the  circuit 
court,  where  the  suit  was  taken  from  the  jury  and  dismissed  for  want  of  juris- 
diction and  judgment  rendered  against  the  bailor  for  costs.  Held^  that  this 
w'.u*  error.  A  justice  of  the  peace,  and  therefore  the  circuit  court,  had 
jurisdiction  (R.  S.  Ch.  79,  §  13). 

2.  Nkoliqence — Burden  of  proof. — ^Where  goods  when  placed  in  the 
hands  of  a  bailee  are  in  good  (condition,  and  when  they  are  returned  are  in  a 
damaged  condition,  or  are  not  returned  at  all,  the  law  will  presume  negligence 
on  the  part  of  the  latter  and  impose  upon  him  the  burden  of  showing  that 
lie  exercised  such  care  as  was  required  by  the  bailment. 

Appkal  from  the  Circuit  Court  of  Adams  county;  the  Hon. 
J.  H.  Williams,  Judge,  presiding.  Opinion  filed  October  3, 
1S84. 

Messrs.  Sibley,  Cartkr  &  Govert,  for  appellant 

Messrs.   Bonney  &  Woods,  for  appellee. 

Davis,  J.  This  was  a  suit  brought  by  appellant  before  a 
justice  of  the  peace  on  a  demand  of  $150,  and  after  a  trial  and 
judgment  against  appellee,  an  appeal  was  taken  to  the  circuit 
court. 

In  that  court  appellant,  by  his  witnesses,  established  the 
following  facts:  He  was  the  owner  of  a  young  horse,  and 
appellee,  who  was  a  sewing  machine  agent  and  a  neighbor, 
applied  to  him  to  borrow  a  horse  for  the  purpose  of  hauling 
sewing  machines  around  the  country  a  little  and  to  go  to 
Quincy.  Appellant  loaned  the  horse  to  appellee  for  sucli 
purpose  on  the  19th  day  of  March,  1S83,  and  was  to  receive 
no  compensation  for  the  use  of  the  horse.  Appellee  was  to 
have  the  use  of  the  horse  until  plowing  time,  at  which  time 
appellant  would  want  him  for  his  own  use.     Appellee  took 
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the  horse  and  put  him  iu  liis  stable,  and  a  few  days  afterward 
the  horse  carae  horae  badly  hurt.  Tiie  horse  had  been  tied  to 
the  gate  of  appellee's  premises  and  had  jumped  upon  the 
pickets  of  the  gate,  and  was  so  badly  injured  that  he  died 
shortly  afterward. 

When  appellant  had  introduced  all  his  testimony  to  the 
jury  and  had  rested  his  case  on  such  testimony,  appellee,  by 
his  counsel,  moved  the  court  to  dismiss  the  suit  on  the  ground 
that  the  court  had  no  jurisdiction  of  the  subject-matter  of  the 
suit.  The  court  sustained  the  motion  and  dismissed  the  suit, 
and  rendered  a  judgment  against  appellant  for  costs  of  suit. 

To  reverse  the  judgment  this  appeal  was  taken  by  appel- 
lant, and  the  errors  assigned  are  that  the  court  erred  in  sus- 
taining the  motion  to  dismiss  the  suit  for  want  of  juris- 
diction, in  dismissing  the  suit,  and  in  rendering  judgment 
against  appellant  for  costs  of  suit.  These  errors,  we  think, 
are  well  assigned.  The  evidence  established  a  contract  of 
gratuitous  bailment.  A  bailment  is  defined  to  be  a  delivery 
of  goods,  in  trust,  on  a  contract,  express  or  implied,  that  the 
trust  shall  be  duly  executed,  and  the  goods  re-delivered  as  soon 
as  the  time  or  use  for  which  thev  were  bailed  shall  have 
elapsed,  or  be  performed.  Jones  on  Bailment,  117.  For  the 
breach  of  such  a  contract,  it  seems  an  action  of  assumpsit  will 
lie.  Chitty  in  his  work  on  Pleading,  Vol.  1,  page  102,  lays 
down  the  rule  that  assumpsit  will  lie  agnlnst  attorneys  and 
solicitors,  wharfingers,  surgeons,  innkeepers,  carriers  and 
other  bailees,  for  neglect  and  other  breach  of  duty.  The 
same  author,  in  the  same  work.  Vol.  1,  page  99,  says:  ^'The 
breach  of  all  parol  or  simple  contracts,  whether  verbal  or 
written,  or  express  or  implied,  or  for  the  payment  of  money, 
or  for  the  performance  or  omission  of  any  other  act,  is  reme- 
diable by  action  of  assumpsit." 

In  notes  to  section  3  of  Story  on  Bailment,  page  6,  the 
author,  after  citing  numerous  cases,  says:  "And  so  a  bailee 
being  trusted  with  another  man's  goods  must  be  taken  to  be 
a  sufficient  consideration  ifth^  bailee  once  enters  vpon  the 
trust  and  takes  the  goods  into  his  possession^  And  further 
he  says:    "The  modern  ca-es  of  Whitehead  v.  Greetham,  1 
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McClel.  &  Toniige,  205,  etc.,  etc.,  seems  fully  to  sustain  the 
doctrine  that  a  delivery  of  the  thing  bailed  is  a  sufficient  con- 
sideration to  support  an  action  of  assumpsit  in  cases  of  this 
sort."  And  again  he  says:  "  In  respect  to  the  form  of  action 
it  seems  that  in  most  if  not  In  all  cases  of  bailment,  the  bailor 
has  his  election  of  a  remedy  against  the  bailee  for  negligence, 
misfeasance,  or  tort,  either  by  an  action  on  the  case,  or  of  as- 
sumpsit." 

Section  13  of  Chapter  79  of  Revised  Statutes,  page  692, 
provides  that  justices  of  the  peace  shall  have  jurisdiction  in 
actions  arising  upon  contracts,  whether  under  seal  or  not,  ex- 
press or  implied,  for  the  recovery  of  money  only.  The  sixth 
clause  of  the  same  section  provides  that  justices  of  the  peace 
shall  have  jurisdiction  in  ali  cases  where  the  action  of  debt  or 
assumpsit  will  lie,  if  the  damages  claimed  do  not  exceed  two 
hundred  dollars. 

Where  goods  when  placed  in  the  hands  of  a  bailee  are  in 
good  condition,  and  when  they  are  returned  in  a  damaged 
state,  or  not  returned  at  all,  in  an  action  by  the  bailor  against 
tlie  bailee  the  law  will  presume  negligence  on  the  part  of  the 
latter,  and  impose  upon  him  the  burden  of  showing  that  he 
exercised  such  care  as  was  required  by  the  bailment.  Funk- 
houser  v.  Wagner,  62  111.  59. 

While  it  seems  that  negligence  on  the  part  of  the  bailee  will 
be  presumed  in  such  a  case  by  the  non  return  of  the  property 
bailed,  yet  really  in  the  case  before  us  the  question  was  not 
fully  presented,  for  the  case  was  taken  from  the  jury  and  sub- 
mitted to  the  court  on  the  single  question  of  jurisdiction  over 
the  subject-matter  of  the  suit.  We  think  the  justice  of  the 
peace,  and  therefore  the  circuit  court,  had  jurisdiction  of  the 
case,  and  it  was  error  for  the  court  below  to  take  it  from  the 
jury  and  dismiss  it  and  render  judgment  against  appellant 
for  costs  of  suit. 

The  judgment  must  therefore  be  reversed  and  the  cause  re- 
manded. 

Judgment  reversed. 


L 
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Alexander  R.  Chesnut 

V. 

Thomas  J.   Chesnut,  Ex'r  etc, 

1.  Inference  from  giving  a  check. — The  natural  inference  from  the 
giving  of  a  check  is  that  it  was  given  in  payment  of  a  debt  due  the  payee 
from  the  drawer,  and  in  order  to  charge  the  payee  as  a  debtor  to  the 
drawer,  it  must  be  shown  that  the  check  was  in  fact  loaned  to  the  payee. 

2.  Evidence. — A  father  executed  a  power  of  attorney  to  his  soh,  author- 
izing and  empowering  him  to  release  judgments  and  mortgages,  to  collect 
and  receipt  for  moneys,  to  deposit  in  bank  and  withdraw  therefrom  moneys, 
and  generally  to  transact  business.  By  this  suit  the  executor  of  the  father's 
estate  seeks  to  recover  the  amount  of  a  check  from  W.  to  the  father,  and  tlie 
amount  of  a  check  from  the  testator  to  appellant,  his  son.  Held,  that  to 
charge  appellant  with  the  amount  of  the  W.  check  it  must  be  shown  by  a 
preponderance  of  evidence  that  the  money  came  into  his  hands.  As  to  the 
second  check,  in  the  absence  of  all  evidence  showing  that  the  transaction 
was  a  loan  ,or  that  the  money  was  received  on  the  check  for  the  use  of  the 
testator,  the  executor  can  not  recover. 

Appeal  from  tlie  Ciixinit  Court  of  Morgan  county;  the 
Hon.  C*  Ei'LEK,  Judge,  presiding.     Opinion  filed  October  3, 

Messrs.  Brown  &  Ktrby,  for  appellant;  that  a  check  pay- 
able to  A  or  bearer  is  not  evidence  of  monev  lent  and  advanced 
to  A  by  the  drawer  of  the  check;  the  presumption  is  that  it 
was  given  in  payment  of  a  debt,  or  that  value  was  received  for 
it  at  the  time;  cited  Fleming  v.  McLain,  13  Pa.  177;  Baker 
V.  Williamson,  4  Pa.  409;  Conroy  v.  Warren,  3  Johns.  259; 
King  V.  Phillips,  1  Pet  R.  350. 

Messrs.  Mokrison  &  Whitlook,  for  appellee. 

Davis,  J.  This  wasasuit  broui^ut  bv  Thomas  J.  Chesnut, 
executor  of  the  estate  of  Alexander  R.  Chesnut,  deceased, 
against  Alexander  R.  Chesnut,  the  appellant,  to  recover  a 
sum  of  money  claimed  to  have  been  received  by  appellant  for 
the  use  of  the  testator  of  appellee. 
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It  appears  by  the  record  that  on  the  first  day  of  May,  1880, 
Alexander  R.  Chesnut,  Sr.^  had  on  deposit  to  his  credit  with 
the  firm  of  M.  P.  Ayers  &  Co:,  bankers,  tlie  sum  of  S2,u05.63, 
which  was  afterward  withdrawn  by  three  cliecks,  as  foHows: 
one  dnted  May  13th,  payable  to  A.  li.  Chesnut,  Jr.,  for  $200; 
oiieof  Ma}^  14th,  to  Irwin  Dunlap  for  :|232.90;  and  one  of  same 
d;ite  to  A.  R.  Chesnut,  Jr.,  for  $1,612.73,  which  last  amount 
was  placed  to  the  credit  of  A.  R.  Chesnut,  Jr.  on  the  books 
of  the  bank.  It  also  appears  that  on  the  24th  of  May,  18^0, 
Alexander  R.  Chesnut,  Sr.,  held  a  note  on  Wieo^and  &  Wid- 
niayer  for  $659.33,  which  they  paid  on  that  day  by  a  clieck 
drawn  by  them  on  the  Jacksonville  National  Bank,  payable 
to  A.  R.  Chesnut  or  bearer.  This  check  was  paid  over  the 
counter  at  the  bank  on  the  3l8t  day  of  May,  1880. 

On  the  31st  day  of  May,  1880,  Alexander  R.  Cliesnut,  Sr., 
executed  a  power  of  attorney  to  his  son,  authorizing  and  em- 
powering him  to  release  judgments  and  morti^ages,  to  collect 
and  receipt  for  moneys,  to  deposit  in  bank  and  withdraw  there- 
from moneys,  and  generally  to  traus^act  business  for  him,  but 
when  this  power  of  attorney  was  in  fact  delivered  does  not  ap- 
pear. 

Bv  this  suit  the  executor  seeks  to  recover  the  amount  of  the 
clieck  from  Wiegand  &  Widmayer  to  Chesnut  for  $659.33. 
and  the  amount  of  the  check  from  the  testator  to  appellant 
fur  $1,612.73,  and  interest  on  each  sum  from  the  date  of  the 
payment. 

The  cause  was  tried  by  agreement  without  a  jury,  and  the 
court  below  found  for  appellee  and  rendered  a  judgment  in  his 
favor  against  appellant  for  $2,768.66. 

This  appeal  was  taken  to  reverse  the  judgment  and  among 
the  errors  assisned  are  the  foUowina::  That  tlie  court  erred  in 
finding  the  issues  for  the  plaintiff.  That  the  court  erred  in  ren- 
dering  a  judgment  for  plaintiff,  not  supported  by  any  comj)e- 
tent  evidence,  and  the  court  erred  in  not  rendering  a  judgment 
for  the  defendant.  We  think  these  errors  are  well  assi^rned. 
So  far  as  the  judgment  embraces  the  check  for  $659.33  of 
Wiegand  &  Widmayer,  it  is  not  supported  by  any  evidence 
whatever.     The  check  was  made  payable  to  A.  K.  Chesnut  or 
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bearer  and  was  paid  over  tlie  counter  by  the  bank  to  some 
one  who  presented  it,  but  who  that  person  was  is  unknown. 

The  evidence  tends  to  prove  that  the  check  was  received  by 
A.  K.  Chesnut,  Sr.,  in  payment  of  the  note,  on  the  24th  of 
May,  1880.  Where  it  was  between  the  time  it  was  received 
by  the  old  gentleman  and  the  day  it  was  presented  at  the 
counter  of  the  bank  for  payment  is  not  shown,  nor  is  it  shown 
that  appellaai  ever  had  it  in  his  possession  or  knew  of  its  ex- 
istence. To  charge  appellant  with  the  amount  of  this  check, 
it  must  be  shown  by  a  preponderance  of  evidence  that  the 
money  came  into  his  hands.  The  mere  fact  that  appellant 
was  empowered  by  his  father  to  do  those  acts  specified,  in  the 
power  of  attorney,  and  the  directions  of  the  father  with  refer- 
ence to  puctuig  money  in  bank  without  specifying  what  money, 
as  lestifieJ  by  Mrs.  Dunavan  and  disputed  by  appellant,  can 
have  no  weiirht  in  fixing  the  liability  of  appellant  for  the 
Wiegand  &  Widmayer  check  ^n  the  absence  of  all  testimony 
that  he  ever  had  it  in  his  possession,  or  received  the  money 
which  was  paid  on  it  at  the  counter  of  the  bank. 

The  other  check  foi  $1,612.73  embraced  in  the  amount  of  the 
judgment  was  given  by  the  testator  and  made  payable  to  the 
order  of  appellant  and  by  him  drawn  from  the  bank.  What 
was  the  nature  of  the  transaction  between  the  father  and  son, 
which  resulted  in  the  giving  of  tjhis  check  is  not  made  to  ap- 
pear by  the  evidence.  The  claim  of  the  executor  to  recover 
the  amount  of  this  check  is  based  solely  on  the  naked  fact  that 
the  check  was  given  by  the  testator  to  appellant  and  the  money 
received  by  the  latter  from  the  bank.  In  the  absence  of  all 
testimony  showing  that  the  transaction  was  a  loan  of  monej'', 
or  of  the  check  from  the  father  to  the  son,  or  that  the  money 
was  received  on  the  check  for  the  use  of  the  testator,  the  claim 
of  the  executor  for  the  amount  of  the  check  can  not  be  sus- 
tained. The  natural  inference  from  the  giving  a  check  is, 
that  it  was  given  in  payment  of  a  debt  due  the  payee  from  the 
drawer;  and  in  order  to  charge  the  payee  as  a  debtor  to  the 
drawer,  it  must  be  shown  that  the  check  was  in  fact  loaned  to 
the  payee.  2  Parsons  on  Notes  and  Bills,  34:;  Cooper  v. 
McNeill,  14  Brad  well,  403. 
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We  think  the  evidence  fails  to  Bupport  the  finding  of  the 
court,  and  therefore  the  judgment  must  be  reversed  and  the 
cause  remanded. 

'  Jud<  ment  reversed. 


John  W.  Corrington 
James  C.  Corrington  et  al. 

1.  Probate  jurisdiction — Executor's  account. — Appellant,  as  ex- 
ecutor, filed  his  account  in  the  county  court,  to  the  approval  of  which 
appellees  filed  objections  in  re^^ard  to  certain  sales  of  real  estate.  The  only 
question  before  the  court  in  reference  to  these  sales  was  whether  or  not 
appellant,  as  executor,  had  committed  a  devastavit  by  selling  the  lands  at 
an  undervaluation  when  he  mij?ht  have  sold  thera  for  more.  Held^  that  a 
court  of  probate  had  jurisdiction  to  inquire  into  this  question. 

2.  Liability  op  executors. — When  executors  have  acted  with  reason- 
able diligence  and  an  honest  desire  to  do  their  duty  faithfully,  a  mere  error 
of  judgment,  in  what  was  fairly  matter  of  judginent  or  opinion,  should  not 
make  them  liable  merely  because  subsequent  events  have  shown  they  did 
not  pursue  the  wisest  course.  But,  on  the  other  hand,  the}'  must  be  hold 
to  that  degree  of  diligence  which  men  ordinarily  use  in  the  management  of 
their  own  affairs.  The  court  is  of  opinion  that  the  evidence  in  this  record 
fails  to  show  that  appellant  has  failed  to  ex  rcise  that  reasonable  care,  either 
in  the  sale  of  the  land  or  in  the  matter  of  rentals. 

Appeal  from  the  Circuit  Court  of  Morgan  connty;  the 
lion.  C.  Ei'LER,  Judge,  presiding.     Opinion  filed  October  3, 

1884. 

Messrs.  Ketcham  &  Hatfield,  for  appellant. 

Messrs.  Brown  &  Kirby,  and  Mr.  O.  P.  Thompson,  for  ap- 
pellees; that  the  county  court  exercises  equitable  jurisdiction 
in  the  adjustment  and  settlement  of  claims  against  estates, 
cited  Moore  v.  Rogers,  19  111.  347;  Dixon  v.  Buell,  21  111. 
203;  Pahlman  v.  Graves,  26  111.  405;  Moll ne  Water  Power  v. 
Webster,  26  111.  234;  Wilson  v.  Kirby,  88  111.  566. 
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McCuLLOCH,  J.  Appellant,  John  W.  Corrington,  as  execii- 
tor  of  the  last  will  and  testament  of  liis  father,  -Toel  Corring- 
ton, deceased,  filed  Ins  account  in  the  County  Court  of  Mor- 
gan county,  to  the  approval  of  which  appellees,  Wesley  W. 
Corrington  and  Janies  C.  Corrington,  filed  objections.  Upon 
a  hearing  in  the  county  court,  certain  of  these  objections  were 
sustained  and  appellant  took  an  appeal  to  the  circnit  court. 

By  the  terms  of  the  will,  after  certain  portions  of  the  test.i- 
tor's  real  estate  had  been  disposed  of,  the  executors  therein 
named  were  directed  to  make  sale  of  the  residue  in  the  time 
and  manner  they  might  deem  best  for  the  interest  of  his  heirs 
and  to  distribute  the  proceeds  equally  between  his  six  chil- 
dren therein  named,  including  appellant  and  appellees. 

The  other  executor  named  in  the  will  failed  to  qualify,  and 
appellant  took  upon  himself  the  execution  of  the  trust. 

In  the  account  rendered  May  21,  1883,  appellant  charged 
himself  with  a  balance  in  his  hands  at  the  time  of  a  former 
report,  rendered  March  19,  1883,  of  $4-,181.52;  rent  of  farm 
for  1882,  $375;  proceeds  of  sale  of  79  and  64-100  acres,  $2,- 
3S9.20;  proceeds  of  sale  of  195  and  36-100  acres,  §5,360.S0. 
In  his  report  of  March  19,  1883,  he  had  charged  himself  with 
rent  of  the  farm  for  the  year  1880,  at  $300,  and  for  the  year 
1881,  at  the  rate  of  S375.  In  a  former  report,  filed  Jnly  16, 
1881,  appellant  had  taken  credit  for  the  sum  of  $422.39,  for 
taxes  paid  upon  the  testator's  land.  This  sum  had'  been  car- 
ried forward  in  his  subsequent  reports  to  his  credit. 

Several  exceptions  were  filed  to  the  reports  of  March  19, 
and  May  21,  1883,  three  of  which  were  sustained  by  the  cir- 
cuit  court,  namely,  the  third,  fourth,  and  fifth. 

The  third  exception  is  to  the  effect  that  appellant  had  failed 
to  report  tlie  collection  of  a  reasonable  amount  of  rent  for  the 
use  of  tlie  real  estate  of  the  testator,  for  the  years  appellant 
had  control  of  it.  The  fourtli  is  to  the  effect  that  appellant 
had  reported  a  sale  of  all  the  real  estate  of  said  testator,  to 
appellant's  two  sons,  taking  therefor  a  sum  far  less  than  the 
actual  value  of  said  land:?. 

The  fifth  is  to  the  effect  tliat  the  executor  had  charged  the 
estate  with  the  payment  of  taxes  on  said  lands,  which  were 
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paid  in  the  lifetime  of  the  testator.  The  proof  shows  these 
taxes  to  have  been  paid  by  appellant  iu  the  lifetime  of  his 
father.  If  he  had  any  claim  against  the  estate  on  account  of 
such  payment,  he  should  have  presented  it  for  probate  as  re- 
quired by  the  statute.  R  S.  Chap.  3,  Sec.  72.  This  excep- 
tion was  therefore  properly  sustained. 

The  circuit  court  found  that  there  belonged  to  said  estate, 
one  hundred  and  ninety-five  and  36-100  acres  of  inclosed  land, 
suitable  for  tillage  and  pasturage;  that  the  fair  and  reasonable 
rental  value  of  the  same,  which  might  have  been  obtained  by 
tlie  exercise  of  reasonable  care  and  diligence,  was  $3.50  per 
acre,  making  a  total  of  $1,841.28  for  the  three  years,  whereas 
appellant  had  charged  himself  with  only  $1,050  for  that 
]>eriod.  He  was  therefore  ordered  to  charge  himself  with 
^791. 28  additional  on  account  of  rent. 

The  court  further  found  that  the  fair  and  reasonable  value 
of  the  seventy-nine  and  64-100  acres  reported  by  appellant  as 
sold  to  his  son,  J.  B.  Corrington,  and  for  which  it  could  have 
been  sold  by  the  exercise  of  reasonable  care  and  diligence,  was 
forty  dollars  per  acre,  making  a  total  of  $3,185.60,  and  that  he 
had  charged  himself  with  only  the  sum  of  $2,389.20  on  ac- 
count of  said  sale.  He  was,  therefore,  ordered  to  charge  him- 
self with  $786.40  additional  on  that  account. 

The  court  further  found  that  the  fair  and  reasonable  price 
for  the  one  hundred  and  ninety-five  and  36-100  acres  reported 
sold  by  appellant  to  his  son,  W.  W.  Corrington,  was  $45  per 
acre,  making  the  total  of  $8,791.21,  and  that  he  had  charged 
himself  with  only  the  sura  of  $5,860.80.  He  was,  therefore, 
ordered  to  charge  himself  with  $2,932.40  on  that  acconnt. 

From  this  decree,  so  made,  this  appeal  is  prosecuted.  The 
circumstances  attending  the  two  sales  of  the  land  by  appel- 
lant to  his  sons  are  not  altogether  above  suspicion.  Nothing 
was  paid  ^own,  but  each  purchaser  gave  his  note  to  appellant 
individually  for  the  full  atnonnt  of  the  purchase  money,  pay- 
able twelve  months  after  date  secured  by  mortgage  upon  the 
])remi8e8  sold.  Appellant  says  he  loaned  the  money  to  his 
sons  to  make  their  purchases,  and  then  took  mortgages  back 
tipon  the  premises   sold   to  secure   these  loans.     Although 
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these  notes  were  dated  March  1,  1883,  appellant  did  not,  in 
his  report  of  March  19,  1883,  report  tlie  money  in  his  hands. 
If  the  money  was  actually  loaned  to  the  sons  to  make  the 
purchase,  it  ought  to  have  come  back  immediately  into  appel- 
lant's hands  as  executor,  upon  his  making  the  deed  under  the 
power  contained  in  his  testator's  will.  But  he  did  not  report 
it  until  May  21,  1883,  when  he  got  ready  to  make  distribu- 
tion, at  which  time  he  reported  the  sales  as  cash  sales. 

No  attempt  has  been  made  to  question  the  validity  of  the 
sale,  but  on  the  contrarj^  by  their  attempt  to  call  upon  the 
executor  to  account  for  the  full  value  of  the  landp,  appellees 
would  seem  to  have  affirmed  the  sale.  The  only  question  be- 
fore the  court  below  in  reference  to  these  sales,  was  wliether 
or  not  appellant  as  executor  had  committed  a  devastavit 
by  selling  the  lands  at  an  undervaluation  when  lie  might  have 
sold  them  ibr  more. 

It  is  first  objected  that  the  probate  court  had  no  jurisdic- 
tion to  inquire  into  this  question,  but  that  appellees'  proper 
remedy  was  in  a  court  of  equity.  By  the  sale  of  the  land  as 
well  as  by  the  terms  of  the  will  itself  the  real  estate  directed 
to  be  sold  was  converted  into  personalty.  Rankin  v.  Knnkin, 
36  111.  293.  If  sold  for  less  than  its  value  when  more 
misrht  have  been  had  for  it,  this  would  have  amounted  to 
a  waste  or  devastavit  of  the  estate.  Lomax  on  Executors 
Ch.  4,  Sec.  3.  It  was,  therefore,  within  the  province  of  the 
court  of  probate  to  correct  the  account  by  charging  appel- 
lant with  the  value  of  the  property  sold.  Wadsworth  v. 
Connell,  104  111.  369.  This  objection  is,  therefore,  not  well 
taken. 

The  principle  of  law  applicable  to  this  case  is  that  when 
executors  "  have  acted  with  reasonable  diligence  and  an  honest 
desire  to  do  their  duty  faithfuU}'^,  a  mere  error  of  judgment 
in  what  was  fairly  matter  of  judgment  or  opinion  should  not 
make  them  liable  merely  because  subsequent  events  have 
shown  they  did  not  pursue  the  wisest  course.  But,  on  the 
other  hand,  they  must  be  held  to  that  degree  of  diligence 
which  men  ordinarily  use  in  the  management  of  their  own 
afiairs,  and  if  through  lack  of  that  the  interests  of  the  trust 
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estate  are  damnified,  they  must  make  good  the  loss."  Wliitney 
V.  Peddicord,  63  III.  249. 

Tested  bj'  this  rule  we  do  not  think  the  decree  of  the  court 
below  is  sustained  by  the  evidence.  Several  witnesses  were 
examined  as  to  their  judgment  of  M'hat  the  land  was  worth  at 
the  time  of  the  sale,  but  none  of  them  testify  to  any  ofiFer 
made  to  appellant  of  anything  near  the  amount  the  court 
found  he  could  have  had  bv  the  exercise  of  reasonable  dili- 
gence.  Kobinson  testified  that  in  his  judgment  the  land  was 
worth,  on  March  1,  1883,  fifty  dollars  per  acre;  that  he  then 
wanted  to  buy  it  for  his  son-in-law,  Salyers;  that  he  had  a 
conversation  with  appellant  about  it,  who  said  that  he  need 
not  look  at  it  for  less  than  forty-five  dollars  per  acre;  that  he 
would  not  give  that,  but  afterward  examined  it  with  Salyers, 
and  they  both  thought  forty  dollars  about  right.  Salyers  tes- 
tifies this  examination  took  place  in  the  fall  of  1881;  that  he 
would  have  given  that  price  for  it  then  if  he  had  sold  his 
farm,  but  for  that  reason  did  not  try  to  buy  it. 

John  Oder  testifies  he  examined  the  land  with  a  view  of 
buying  it  in  September,  1882,  but  was  then  told  bj'  appellant 
that  he  had  priced  it  to  his  son  William  at  $30  per  acre,  and 
could  not  price  it  to  any  one  else  until  he  had  heard  from 
him.  This  witness  thought  the  land  was  worth  $45  to  $50 
per  acre,  but  he  did  not  profess  to  be  acquainted  with  the 
value  of  land  in  that  neighborhood.     He  made  no  offer. 

The  following  named  witness,  who  had  known  the  land  for 
some  years,  gave  its  market  value  on  March  1,  1883,  as  fol- 
lows: William  Latham,  $50;  John  Virgin,  $50;  James  P. 
Dewees,  $40  to  $45;  William  T.  Boyce,  $45  to  $50;  but 
none  of  them  testify  to  any  opportunities  appellant  had  for 
selling  at  any  of  those  prices. 

On  the  other  hand  it  appears  thAt  the  land  had  been  rented 
out  for  at  least  twenty -five  years;  that  the  buildings  were  old 
and  in  bad  condition;  the  fences  were  worn  out,  the  soil  im- 
poverished and  overgrown  with  noxious  weeds.  Appellant 
made  several  attempts  to  sell  the  land  to  parties  wishing  to 
purchase,  but  failed.  Thomas  Berry  examined  it  with  refer- 
ence to  a  purchase,  but  would  not  make  an  offer  for  it  on 
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account  of  its  condition.  Newton  Keed  examined  it  with  ref- 
erence to  a  purchase,  and  offered  $30  per  acre  for  it,  whicli  lie 
considered  all  it  was  worth.  lie  was  not  well  acquainted 
with  the  value  of  lands  there,  but  wanted  to  buy  this  for  the 
timber  that  was  on  it,  wliich  he  regarded  as  the  most  valuable 
part  of  it.  Ricliard  Ruble  and  Jacob  Strawn,  who  had  known 
the  farm  for  some  years,  say  the  land  was  not  worth  more  than 
$33  and  $30  per  acre,  respective]3^  The  testimony  of  these 
witnesses  alone  would  tend  very  strongly  to  show  that  appel- 
lant, after  keeping  the  land  for  three  years  and  offering  it  for 
sale  all  that  time,  had  not  greatly  abused  his  trust. 

But  the  most  satisfactory  evidence  in  the  case  is  the  esti- 
mate  put  upon  the  land  by  the  parties  interested  in  it.  Joel 
Corrinsrton  died  leavinijsix  children  his  heirs-at-law,  namelv: 
Rosaline  Allen,  Emily  E.  McCoy,  Frances  Rowland,  Wesley 
W.  Corrington,  John  W.  Corrington  (appellant),  and  James 
Cj.  Corrin*cton,  all  of  whom  were  interested  in  the  land  as 
devisees,  or  rather  as  legatees  of  the  fund  to  be  derived  from 
its  sale.  James  0.  and  Weslev  W.  Corrington,  both  of  whom 
seem  to  be  non-residents  of  the  State,  are  the  only  ones  that 
file  exceptions  to  the  report.  Mrs.  Rowland  sold  her  interest 
to  appellant  at  $30  per  acre,  so  that  at  the  time  of  the  sale  in 
question,  appellant  was  the  owner  of  two  shares  or  one  third 
of  the  whole.  Mrs.  McCoy  and  Mrs.  Allen  acquiesce  in  the 
price  obtained  for  the  land.  Appellant  had  offered  the  land 
to  each  of  them  at  $30  per  acre,  but  they  neither  purchased 
themselves  nor  did  they  offer  to  produce  a  purchaser  at  a 
higher  price. 

James  C.  Corrington,  one  of  the  objectors,  saw  appellant  in 
the  fall  of  18S1,  who  told  him  then  the  land  was  run  down 
and  thought  he  could  not  get  more  than  $25  or  $30  per  acre, 
but  that  he  told  appellant  the  heirs  would  never  be  satisfied 
with  that  price,  and  he  had  better  not  sell  it  for  that.  Appel- 
lant and  his  8)n,  Jo^n  B.  Corrington,  both  testify  that  in  that 
conversation  appellant  offered  him  the  land  at  $30  per  acre, 
which  offer  he  declined,  although  according  to  his  own  testi- 
monv  he  tiien  had  $6,000  cash  in  bank.  If  the  land  at  that 
time  could  have  been  sold  readily  for  even  $40  per  acre  it 
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would  seem  very  strange  that  he  did  not  secure  it  for  himself. 
Appellant  kept  the  land  for  more  than  a  year  thereafter,  and 
it*  it  could  have  been  sold  for  a  higher  price  than  appellant  irot 
for  it,  it  seems  strange  those  most  interested  in  it,  knowing 
as  they  did  all  the  facts,  did  not  procure  a  purchaser. 

Wesley  W.  Corrington,  the  other  objector,  on  the  27th  (lay 
of  March,  1882,  wrote  to  appellant,  apparently  in  answer  to  a 
letter  from  him,  saying  $30  per  acre  was  his  best  ofier  for  the 
land;  that  he,  said  Wesley,  would  give  $31  per  acre,  and  re- 
quested an  immediate  answer.  Again,  on  the  29th  day  of 
August,  1882,  he  wrote  again,  offering  $33-i^  per  acre,  paying 
one  half  down  on  the  first  of  March,  1883,  and  the  remaindur 
in  two  equal  payments,  with  interest  at  six  per  cent.  These 
were  the  highest  offers  appellant  at  any  time  had  for  the  land. 
Xo  reason  appears  to  be  given  in  the  evidence  why  the  last 
one  was  not  accepted.  It  seems  to  have  been  made  in  good 
faith,  after  appellant  had  had  the  land  for  three  years  without 
any  better  offer.  Appellant  ought  to  explain  why  this  oHer 
was  not  accepted,  or  be  charged  with  the  amount  of  said  offer 
in  his  settlement. 

But  the  proof  falls  far  short  of  showing  that  appellant,  by 
the  exercise  of  reasonable  diligence,  might  have  sold  the  land 
for  the  prices  charged  against  him  in  the  decree.  It  does  not 
appear  that  he  failed  to  give  due  publicity  to  the  fact  that  the 
land  was  for  sale,  or  that  he  failed  to  make  use  of  reasonable 
efforts  to  induce  persons  wishing  to  purchase  to  examine  it 
with  reference  to  its  sale.  A  large  discretion  was  confided  to 
him  by  the  will,  to  sell  in  the  time  and  manner  he  might 
deem  best  for  the  heirs.  The  evidence  shows  that  he  made 
repeated  efforts  to  sell  to  persons  wishing  to  buy,  and  failing 
in  that  offered  the  land  to  each  of  the  heirs  at  $30  per  acre, 
with  the  results  before  mentioned.  We  are  unable  to  see  in 
what  respect  he  is  at  fault,  unless  it  be  in  his  failure  to  accept 
the  offer  of  said  Wesley  W.  Corrington. 

Tlie  same  might  be  said  as  to  the  rents.  Upon  the  point 
as  to  what  would  have  been  a  fair  and  reasonable  rental  value 
the  witnesses  differ  in  opinion  very  materially.  But  it  ap- 
pears from  the  evidence   that  on  the  2Cth  day  of  February, 
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1879,  wbicli  was  in  the  lifetime  of  the  testator,  appellant  and 
his  two  sisters,  Mrs.  Allen  and  Mrs.  McCoy,  had,  as  heirs  of 
said  Joel,  rented  the  land  to  William  W.  Corrington,  the  sou 
of  appellant,  who  afterward  purchased  a  portion  of  the  land, 
he  to  pay  the  taxes  and  put  the  farm  in  fair  repair  for  the 
first  year's  rent;  for  the  second  year  he  was  to  pay  $300,  and 
for  the  third  year,  or  so  long  as  the  farm  was  to  rent,  he  was 
to  pay  $375  per  year.  If  this  agreement  was  made  under  the 
authority  of  the  testator,  by  his  three  children  above  named 
as  his  agents,  we  can  see  no  reason  why  it  would  not  bind  the 
estate.  But  even  if  this  were  not  so,  it  does  not  seem  that  any 
objection  was  raised  to  it  by  any  of  the  parties  interested  until 
after  the  sale  of  the  land  and  appellant  had  made  his  report. 
This  is  a  circumstance  tending  to  show  at  least  that  appellant 
was  not  abusing  his  trust.  Without  going  over  the  evidence 
in  detail  as  to  the  rental  value,  we  are  of  opinion  that  the 
evidence  in  this  record  fails  to  show  that  appellant  has  failed 
to  exercise  that  reasonable  care  in  regard  to  the  renting  of  the 
land,  which,  considering  its  situation  and  condition,  a  reason- 
ably prudent  person  would  have  exercised  in  respect  to  his 
own. 

For  these  reasons  the  decree  of  the  circuit  court  will  be 
reversed  and  the  cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 
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V. 

Nora  O'Brien,  Adm'x,  etc. 

1.  Statement. — Appellee's  husband  was  employed  by  appellant,  a  firm 
eng>ag^ed  in  the  manufacturd  of  illuminating*  gwa,  as  a  laborer,  and  was  told 
by  the  foreman  to  ascend  a  ladder  in  the  room  in  which  the  apparatus  was 
situated,  and  remove  some  planks  lying  upon  the  iron  girders  nearly  over 
the  superheater;  while  there  deceased  became  dizzy  and  fell,  receiving  in. 
juries  from  which  he  died.  Appellee  brings  suit  against  appellant,  and  the 
gravamen  of  the  charge  is  that  by  reason  of  the  defective  condition  and 
operation  of  the  apparatus,  poisonous  gases  escaped  into  that  portion  of  the 
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room  wliere  deceased  was  nesligently  directed  b3'  the  foreman  to  go,  and  that 
his  death  was  caused  by  inhaling  these  gases. 

2.  Expert  testimony. — Where  physicians  were  called  in  as  experts, 
who  testified  as  to  what  would  be  the  products  of  the  combustion  of  hard 
coal  in  the  generator  and  superheater,  and  as  to  the  effect  these  gases 
would  have  upon  the  human  system,  and  the  symptoms  following  their  in- 
halation; and  the  portions  of  the  apparatus,  the  number  and  situation  of 
ventilators,  dimensions  of  the  room,  etc.,  having  been  fully  described  by 
other  witnesses,  hypothetical  questions  were  propounded  to  these  witnesses, 
the  intention  of  which  was  to  draw  out  their  opinions  as  to  what  would  have 
been  the  condition  of  the  air  in  the  upper  part  of  the  building,  as  to  its  be- 
ing impregnated  with  gases,  with  the  means  of  ventilation  described. 
Held,  that  the  testimony  as  to  the  formation  of  gases,  etc.,  was  proper;  but 
the  answer's  to  the  hypothetical  question  were  inadmissible.  An  expert  must 
have  experience  as  well  as  theory  in  the  matter  about  which  he  is  called  to 
testify.  Although  these  physicians  were  skilled  in  the  laboratory  and  hnd, 
in  their  practice,  studied  generally  the  subject  of  ventilation,  none  of  them 
had  any  experience  in  the  use,  construction  or  ventilation  of  such  buildings 
as  the  one  in  question. 

3.  Negligence. — If  an  employe,  by  his  disobedience  of  the  orders  of  the 
foreman,  increased  his  risk,  and  thereby  contributed  to  his  own  injury,  it 
would  be  a  question  for  the  jury  to  deteraiine.  und^r  proper  instructions, 
whether  his  negligence  was  slight,  and  that  of  the  defendant  groHsin  com- 
parison therewith. 

Appeal  from  the  Circuit  Conrt  of  McLean  connty;  tl)e 
lion.  O.  T.  Reeves,  Judge,  presiding.  Opinion  filed  October 
3,  1884. 

Messrs.  Kerrick,  Lucas  &  Spencer,  for  appellant;  that  it 
was  error  to  permit  the  so-called  experts  to  testif}''  as  experts 
upon  the  subject  of  ventilation  without  showing  any  peculiar 
knowledge  or  skill  upon  that  subject,  cited  Beach  v.  Kirk,  11 
N.  IL  397;  Heald  v.  Thing,  45  Me.  392;  Clark  v.  Bruce,  19 
Hun,  274;  Rogers  on  Expert  Testimony,  22;  C.  &  N.  W.  Ry. 
Co.  V.  Adams,  108  111.  577;  Hopkins  v.  Ind.  &  St.  L.  R.  ]{. 
Co.,  78  111.  32;  Hamilton  v.  Des  Moines  R.  R.  Co.,  36  la.  31 ; 
Muldowny  v.  111.  Cent.  R.  R.  Co.,  36  la.  702. 

Mr.  JouK  T.  Lillard,  for  appellee;  as  to  t!ie  cofnpetcncy 
of  the  expert  witnesses,  cited  Hyde  v.  Bacon,  1  Ta.  159;  State 
V.  Ilinkle,  6  la.  380;  Rogers  on  Expert  Testimony,  §§  16-17; 
Junes  V.  Tucker,  41  K  11.  516;  Dale  v.  Johnson,  5  N.  U.  546; 
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Hill  V.  Home  Ins.  Co.,  129  Mass.  345;  Tucker  v.  Mass.  Cent. 
R  E.  Co.,  118  Mass.  546;  Swan  v.  Middlesex,  101  Mass.  173; 
Lawrence  v.  Boston,  119  Mass.  126;  Lawton  v.  Chase,  108 
Mass.  238;  Ardesco  Oil  Co.  v.  Gilson,  63  Penn.  146;  Del. 
Steamboat  Co.  v.  Storrs,  69  Penn.  36;  Gay  v.  First  German 
Congregation,  63  Penn.  156;  Howard  v.  Providence,  6  R  I. 
516. 

McCuLLOcH,  J.  This  was  a  suit  by  appellee  against  appel- 
lant to  recover  damages  resulting  to  her  from  the  death  of 
her  husband,  which  she  alleges  w^as  caused  by  the  negligence 
of  appellant,  under  the  following  circumstances.  Appellant 
is  the  owner  of  a  building  intended  to  be  used  for  the  manu- 
facture of  illuminating  gas  by  means  of  a  certain  apparatus 
manufactured  by  A.  O.  Granger  &  Co.  This  firm  had  about 
completed  their  contract  for  putting  in  the  works,  and  had 
made  one  test  of  them  on  the  day  preceding  that  on  which 
the  accident  happened  which  resulted  in  the  death  of  appel- 
lee's husband,  but  had  not  yet  turned  the  same  over  to  appel- 
lant. 

The  principal  parts  of  this  apparatus  consist  of  a  generator, 
located  beneath  the  main  floor,  and  three  upright  cylindrical 
chambers  of  about  the  height  of  eighteen  feet  above  the  floor 
upon  which  they  stand.  The  first  of  these  is  called  tlie  super- 
heater, the  second  the  condenser,  and  the  third  the  scrubber. 
Coal  is  put  into  the  generator  and  ignited,  the  combustion 
being  greatly  accelerated  by  a  strong  blast  of  air  from  a  re- 
volving fan.  From  the  generator  the  smoke  and  gases,  result- 
ing from  the  combustion  of  the  coal,  pass  into  the  superheater, 
where  they  are  met  by  another  blast  of  air  from  the  fan, 
whereb}'  the  combustion  is  completed.  The  interior  of  the 
superheater  is  lined  with  fire  bricks,  and  this  process  of  burn- 
ing coal  is  continued  until  these  fire  bricks  are  heated  to  a 
white  heat,  when  the  chamber  is  closed  against  the  external 
air  and  the  process  of  generating  the  illuminating  gas  is  com- 
menced. At  the  top  of  the  superheater  is  a  valve  for  the 
escape  of  the  products  of  combustion  during  the  heating  pix>c- 
ess,  but  when  the  process  of  generating  the  illuminating  gae 
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is  about  to  coraraence  this  valve  is  closed.  The  gases  pro- 
duced by  the  consumption  of  the  coal  during  the  heating  proc- 
ess, and  which  escape  through  the  valve  at  the  top  of  the 
snperheater,  are  carbonic  acid  gas  and  carbonic  oxide,  both  of 
which  are  said  to  be  highly  deleterious  to  human  life  when 
inhaled  into  the  lungs. 

For  several  days  prior  to  the  day  in  question  a  slow  fire 
had  been  kept  burning  in  the  generator  for  the  purpose  of 
drying  out  the  lining  of  fire  bricks  in  the  superheater.  On 
the  day  next  preceding  that  of  the  accident,  the  works  had 
been  started  and  a  small  quantit}'  of  illuminating  gas  manu- 
factured. The  draft  had  been  shut  otf  from  the  generator 
about  five  o'clock  in  the  afternoon,  leaving  in  it  a  bed  of  par- 
tially consumed  coal  in  an  ignited  condition,  and  the  valve 
at  the  top  of  the  superheater  open.  It  remained  in  that  con- 
dition over  night,  so  that  if  any  noxious  gases  were  generated 
during  that  time  they  had  free  access  to  the  upper  part  of  the 
building.  The  fact  that  there  was  no  draft  of  air  through  the 
generator  would  render  combustion  very  slow  and  the  escape 
of  gases  through  the  valve  correspondingly  diminished. 

The  buildino:  consisted  of  a  brick  wall  with  numerous  win- 
dows  and  doors,  and  a  slate  roof  supported  by  an  iron  frame. 
The  roof  was  pierced  with  three  openings,  of  the  diameter  of 
twenty  and  twenty-four  inclies  respectively,  for  ventilating 
purposes.  The  intention  was  to  place  a  pipe  with  a  funnel- 
shaped  mouth,  opening  downward,  and  projecting  through 
the  roof,  directly  over  the  valve  at  the  top  of  the  snperheater 
to  carry  off  what  was  emitted  therefrom,  but  it  had  not  yet 
been  placed  in  position. 

On  the  day  in  question,  Mr.  Odell,  the  agent  of  Granger  & 
Co.,  was  yet  in  charge  of  the  apparatus  for  manufacturing  gas, 
while  one  Burns,  the  superintendent  employed  by  the  appel- 
lant, had  charge  of  the  building  and  the  works  generally,  and 
had  the  control  of  nearly  if  not  all  the  men  employed  about 
the  same.  A  few  minutes  before  noon  on  that  day  Odell  had 
the  engine  started  with  the  intention  of  making  another  trial 
of  the  apparatus,  but  the  blast  had  not  yet  been  started 
through  the  generator.     Some  fre?h   coal  had  been   put  in 
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during  the  forenoon,  but  the  fire  had  not  been  started  up,  so 
tliat  it  appears  the  works  were  nearly  in  the  same  condition 
they  had  been  during  the  night. 

Some  planks  were  lying  upon  the  iron  girders  nearly  over 
tlie  superheater.  Fearing  these  might  take  fire  Burns  sent 
the  deceased,  who  was  in  appelhint's  employment  as  a  laborer, 
and  one  Clark  to  remove  them.  Deceased  ascended  by  a  lad- 
der to  the  top  of  the  condenser,  and  then  taking  hold  of  the 
iron  girder,  which  was  hiirher  than  his  head,  swung  himself 
up  to  where  the  planks  were.  In  the  meantime  Clark  had 
taken  off  his  coat  and  had  gotten  part  way  up  the  same  ladder. 
Looking  up  he  saw  the  deceased  swing  himself  down  to  the 
top  of  the  condenser.  After  standing  there  for  a  few  moments 
he  tottered  and  fell  to  the  brick  floor  and  received  the  injuries 
from  which  he  died. 

The  gravamen  of  the  charge  is  that  by  reason  of  the  defect- 
ive condition  and  operation  of  such  apparatus  poisonous  gases 
escaped  into  that  portion  of  the  room  where  the  deceased  was 
directed  to  go;  that  Burns  negligently  directed  the  deceased 
to  go  there;  that  he  was  overcome  by  inhaling  the  said  gases 
and  fell  to  the  floor,  receiving  the  injuries  from  which  he 
died;  that  appellant  knew,  or  might  by  the  exercise  of  rea- 
sonable care  have  known  of  the  presence  of  such  gases,  but 
that  the  deceased  did  not  know  of  the  same  although  he  was 
in  the  exercise  of  reasonable  care. 

,  There  was  no  attempt  to  prove  the  presence  of  any  of  the 
illuminating  gas  in  the  building,  but  the  proof  was  confined 
wholly  to  that  which  esca))ed  through  the  superheater  valve 
as  the  product  of  the  combustion  of  the  coah 

The  presence  of  gas  is  attempted  to  be  proved  by  the  action 
of  the  deceased.  Immediately  after  reaching  the  place  where 
his  work  was  to  be  done  he  left  without  accomplishing  the 
object  of  his  mission.  Clark  says  he  spoke  to  him  but  received 
no  answer;  that  deceased  looked  overcome  and  "sorter*'  dizzy: 
that  he  went  to  sitf down,  his  knees  began  to  quiver  and  he 
went  over  backward.  Joe  Kirby,  a  boy  eleven  years  old,  the 
only  other  witncfss  who  saw  him  fall,  6a3*s  he  had  his  hands 
clasped  around  the  boards;  that  he  swung  and  let  go  when  in 
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the  center  of  the  condenser;  tried  to  bend  his  knees  a  little; 
tried  to  get  hold  of  the  ladder,  and  fell;  that  Clark  did  not 
say  anything,  but  hallooed  when  O'Brien  fell;  that  deceased 
did  not  speak  but  made  a  little  groan  just  before  he  fell,  and 
that  he  fell  forward. 

Clark  also  testified  that  when  on  the  ladder  he  smellcd 
some  gas;  that  the  superheater  valve  was  open;  the  wind 
was  on  the  blower,  and  that  flame  and  sparks  were  issuing 
from  the  valve.  His  testimony  is  somewhat  invalidated  by 
the  testimony  of  other  witnesses,  who  ascended  the  ladder 
very  shortly  afterward  and  smelled  no  gas,  and  of  others  who 
overwhelm  him  upon  the  subject  of  the  blast  having  been 
turned  on  the  fire. 

It  is  not  contended  that  these  noxious  gases  were  afloat  in 
siiflicient  q nan ti ties  in  the  lower  portion  of  the  building  to 
endanfrer  life.  Nor  is  there  anv  evidence  that  Burns  or  any 
other  agent  of  appellant  had  actual  notice  of  their  presence 
above.  Burns,  on  the  contrary,  testifies  he  had  no  knowledge 
whatever  they  were  there. 

It  is  contended,  however,  that  Burns,  being  a  man  of  expe- 
rience in  the  manufacture  of  gas  and  in  the  use  of  apparatus 
similar  to  this,  if  in  the  exercise  of  reasonable  care  would 
have  known  of  the  presence  of  these  gases  at  the  place  to 
which  he  sent  the  deceased  to  work,  and  that  his  failure  to 
inform  himself  thereof  was  culpable  negligence,  for  which 
appellant  is  liable. 

Two  points  were  necessary  to  make  out  appellee's  case. 
First,  that  the  deceased  met  his  death  by  reason  of  poisonous 
gases  at  the  place  where  Burns  had  sent  him  to  work; 
secondly,  that  Burns  was  guilty  of  negligence  in  not  detect- 
ing their  presence. 

Some  stress  is  laid,  in  the  argument,  upon  the  fact  that  the 
escape  pipe  had  not  been  placed  above  the  valve  of  the  super- 
heater, and  that  in  consequence  thereof  the  gases  were  per- 
mitted to  accumulate  in  the  upper  part  of.the  building.  On 
the  other  hand  it  is  contended  that  if  there  was  any  negli- 
gence in  that,  it  was  the  fault  of  Granger  &  Co.  and  not  of 
appellant.     We  can  not  see  how  it  becomes  material  in  this 
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case  to  decide  thron£:h  whose  fault  it  was  that  the  £:ases  were 
permitted  to  accumulate.  The  complaint  is  that  Burns  sent 
the  deceased,  who  was  ignorant  of  the  situation,  into  a  place 
of  known  danger.  The  construction  of  the  building,  the  situ- 
ation of  the  apparatus  and  the  manner  of  its  use  may,  if 
brought  home  to  the  knowledge  of  Burns,  be  circumstances 
tending  to  show  that  he  ought  to  have  known  of  the  situation 
above,  but  the  cause  of  action  is  the  negligence  of  Burns  in 
sending  the  deceased  to  work  where  he  (Burns)  ought  to  have 
known  there  was  dan  ire  r. 

Upon  the  question  of  the  presence  of  gas  in  the  upj  er  part 
of  the  building,  a])pellee's  counsel  were  not  content  to  rest 
their  case  upon  the  testimony  of  Clark  alone.  He  tcstiHel 
that  when  part  way  up  the  ladder  he  smelled  gas,  but  other 
witnei^ses  in  as  good  a  situation  for  observation  as  he,  were 
prepared  to  testify  they  smelled  none.  Clark  had  testified 
that  the  blast  had  been  turned  into  the  generator,  and  that  it 
was  driving  the  blaze  and  sparks  out  through  the  superheater 
valve  and  making  a  very  loud  noise,  while  other  witnesses 
were  prepared  to  contradict  him  upon  these  very  material 
points. 

Counsel  therefore  called  in,  as  experts,  three  witnesses 
learned  in  the  science  of  chemistry.  These  witnesses  all  tes- 
tified that  the  products  of  the  combustion  of  hard  ox)al  in 
the  generator  and  superheater  would  be  carbonic  acid  gas 
and  carbonic  oxide;  that  the  specific  gravity  of  the  former 
was  greater,  and  that  of  the  latter  less,  than  the  specific  grav- 
ity of  common  air;  that  while  both  of  them  would  mix  with 
common  air,  the  tendency  of  the  former  was  to  descend  and 
of  the  latter  to  ascend;  that  both  were  highly  poisonous,  but 
the  latter  much  more  so  than  the  former,  and  that  large  quan- 
tities of  these  gases  would  be  driven  through  the  superheater 
valve  when  the  blast  was  on.  These  witnesses  were  all  phy- 
sicians in  ffood  standinoj  and  testified  to  the  effect  such  srases 
would  have  U}  on  the  human  system,  and  the  symptoms  fol- 
lowing their  inhalation  when  breathed  separately  or  in  a 
mixed  state. 

This  line  of  investigation  was  properly  within  the  province 
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of  expert  testiraony.  If  it  could  be  shown  that  the  combus- 
tion of  coal  in  the  generator  and  superheater  would  produce 
two  poisonous  gases;  that  both  of  them  would  to  some  extent 
mix  with  and  diffuse  themselves  through  the- mass  of  air  in  a 
room,  but  that  the  more  dangerous  of  the  two  would  incline 
to  the  upper  part  of  the  room,  while  the  tendency  of  the  other 
would  be  to  settle  to  the  floor;  that  tlie  inhalation  of  one  or 
both  of  them  was  likely  to  be  followed  by  certain  symptoms; 
that  the  deceased  had  been  exposed  in  a  place  where  such  gases 
would,  under  the  circumstances  in  proof,  be  likely  to  be  found; 
that  immediately  thereafter  he  was  seen  to  exhibit  such  symp- 
toms, the  jury  could  fairly  conclude  that  such  gases  were  then 
and  there  present 

The  scientific  knowledge  thus  imparted  to  the  jury  would 
form  the  connecting  link  in  the  testimony  by  which  a 
certain  known  effect  would  be  traced  to  its  proper  cause.  The 
principles  of  science  being  thus  brought  to  bear  upon  the 
faets  testified  to  bv  witnesses  who  had  learned  the  same  from 
observation,  the  jury  would  be  enabled  to  arrive  at  a  proper 
conclusion. 

But  it  is  exclusively  the  province  of  the  jury  to  draw  their 
own  conclusions  from  the  evidence  before  tliem.  Witnesses 
should  not  be  permitted  to  perform  that  office  for  them.  We 
are  not  aware  that  any  rule  can  bo  laid  down  in  general 
terms  whereby  the  limits  may  be  defined  bej'ond  which  ex- 
perts may  not  go  in  giving  an  opinion  to  the  jury.  Their 
duty  is  to  give  evidence;  not  to  decide  the  case  on  trial.  It 
is  for  the  court  to  aUow  the  witness  to  testify  so  long  as  his 
testimony  tends  to  establish  the  matters  in  issue,  but  the 
court  should  arrest  the  inquiry  whenever  it  would  place  the 
witness  in  the  place  of  the  juror. 

When  tested  by  these  principles,  we  are  of  opinion  that 
portions  of  the  testimony  of  these  witnesses  was  improperly 
received.  The  premises  had  been  somewhat  fully  described 
by  other  witnesses  as  to  the  location  of  the  different  portions 
of  the  apparatus,  tlie  height  of  its  several  parts,  the  number  of 
doors  and  windows  in  the  building,  the  number,  size  and  con- 
struction of  the  ventilators,  dimensions  of  the  room,  etc.     lu- 
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terrogatories  were  then  propounded  to  each  of  these  witnesses 
based  npon  a  liypotlietical  state  of  facts  asBumed  to  liave  been 
established  by  the  testimony  of  other  witnesses?,  the  intention 
of  which  was  to  draw  out  tlieir  opinions  respectively  as  to  what 
won  Id  have  been  the  condition  of  the  air  in  the  upper  part 
of  the  building,  as  to  its  being  impregnated  with  gases,  with 
the  means  of  ventilation  described.  We  select  one  of  theoc 
questions  put  to  Dr.  Mason  as  an  example. 

Q.  Doctor,  if  the  roof  of  the  building,  taking  this  appar- 
atus as  eighteen  feet  high  (showing  plat),  the  distance  over 
the  apparatus  to  a  line  from  the  top  of  a  brick  wall  seven  feet 
more,  lifieen  feet  from  that  point  to  the  cone  of  the  roof, 
buildiuir  somewhere   about  thirtv-four  bv  thirtv-six,  with  a 

_  mi  mt  mi  ' 

round  opening  in  the  center  of  the  roof  twenty-four  inches  in 
diameter,  with  a  cap  over  it,  with  a  head  to  the  cap  open  four 
inches  wide  under  the  cap,  so  the  gases  will  pass  out,  two 
other  ventilators  coni»tructed  in  like  manner  in  a  room  of  that 
size,  with  this  generator  here,  with  three  hundred  pounds  of 
coal  in  it  in  a  state  of  combustion,  what  would  in  your  judg- 
ment be  the  condition  of  the  air  as  to  being  impregnated 
with  these  gases,  with  what  means  of  ventilation  and  a  supply 
of  these  gases  as  described? 

To  this  question  the  witness  made  the  following  reply: 
"Taking  the  situation  of  the  building  as  stated,  there  would 
be  some  gases  in  the  upper  ])art  of  the  room;  gas  would  tend 
to  diffuse  itself  about  the  room." 

The  question  whether  or  not  there  were  any  sucli  gases  in 
the  upper  part  of  the  room  was  a  vital  question  in  the  case. 
Now  if  this  witness  had  been  sitting  by  and  had  heard  all  the 
testimony  that  had  gone  before,  and  had  he  then  been  called 
upon  to  testify  what  his  opinion  was  as  to  the  presence  of 
these  gases,  and  had  he  then  given  an  opinion  in  favor  of  their 
presence,  he  would  not  have  more  efiectually  usurped  the 
functions  of  the  juror  than  he  did  in  the  answer  given. 

In  that  case  he  would  have  had  in  his  mind's  eve  all  the 

m/ 

facts  testified  to  by  the  witnesses  who  had  preceded  him,  and 
from  such  facts  he  would  have  made  up  his  opinion;  whereas, 
in  this  instance,  he  was  called  upon  to  give  his  opinion  upon 
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one  of  the  principal  issues  in  the  case,  based  upon  a  partial 
and  hypothetical  statement  of  the  facts  as  they  were  assumed 
by  appellee's  counsel  to  have  been  proved  by  other  wit- 
nesses. His  judgment  in  the  case  we  have  supposed,  would 
have  been  much  more  reliable- than  in  the  case  before  the 
jury;  and  no  judicial  mind  could  in  such  case  ever  sanction 
the  practice  of  allowing  a  witness  to  give  his  judgment  or 
opinion  as  to  the  existence  of  a  fact  in  issue  drawn  from  the 
testimony  of  other  witnesses.  That  would  be  plainly  to  sub- 
stitute the  judgment  of  the  witness  for  that  of  the  juror. 

Another  objection  to  this  class  of  testimony  exists  in  the 
fact  tliat  the  witnesses  are  not  shown  to  have  had  any  special 
knowledi^'e,  skill  or  experience  in  regard  to  one  subject  u})on 
which  they  were  called  upon  to  express  an  opinion.  To  make 
the  opinions  of  experts  admissible,  it  is  necessary  that  the 
subject-matter  of  inquiry  should  be  within  the  range  of  the 
peculiar  skill  and  experience  of  the  witness,  and  one  of  which 
the  ordinary  knowledge  and  experience  of  mankind  does  not 
enable  them  to  see  what  inferences  should  be  drawn  from  the 
facts.  Ilogcrs  on  Expert  Testimony,  p.  13;  Hopkins  v.  In- 
dianapolis &  St.  Louis  R  R  Co.,  7s"^IlI.  32;  C.  &  N.  W.  Ry. 
Co.  V.  Adams,  108  111.^677;  Hamilton  v.  Des  Moines  R 
R  Co.,  36  Iowa,  31 ;  Muldoway  v.  111.  Cent.  R  R  Co.,  30 
Iowa,  702.  However  learned  or  experienced  they  may  have 
been  in  the  line  of  their  profession,  or  in  the  science  of 
chemistry,  yet  that  does  not  qualify  them  for  exj^ressing 
their  opinion  upon  matters  altogether  beyond  and  outside  the 
range  of  their  peculiar  skill,  experience  or  reading.  If,  as 
they  testified,  the  tendency  of  carbonic  oxide  is  to  a^^cend  to 
the  upper  part  of  the  building,  it  would  follow  that,  like  the 
more  rarified  air,  it  would  seek  an  outlet  through  the  ventila- 
t  »rs;  the  rapidit}'  of  its  e8ca])e  would  depend  somewhat  up<  n 
the  temperature  inside  the  building  as  compared  with  that 
outside  of  it,  as  well  as  by  the  condition  of  the  doors  and 
windows,  as  to  whether  they  were  open  or  not.  It  would 
also  depend  somewhat  upon  the  velocity  and  direction  of  the 
wind,  the  size  and  construction  of  the  ventilators  and  many 
other  circumstances  which  might  occur  to  one  accustomed  to 
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be  about  such  buildings.  The  quantity  of  the  gas  in  the 
building  would,  under  these  varying  circumstances,  also  de- 
pend upon  the  length  of  time  that  had  elapsed  siuce  the 
blast  had  been  shut  off,  and  whether  or  not  any  fresh  coal  had 
afterward  been  added.  One  versed  in  the  science  of  physics 
might  guess  at  it,  but  jurors  are  sometimes  as  good  guessers 
as  the  most  eminent  scholars. 

Dr.  Mason's  testimony  is  that  he  had  to  some  extent  inves- 
tigated the  question  of  ventilation;  that  it  is  involved  in  his 
study,  practice  and  teaching;  that  he  bad  made  observations 
for  quite  a  number  of  buildings  in  connection  with  public 
school  buildings,  and  in  answer  to  a  question  by  the  court  if 
he  would  consider  himself  competent  for  the  ventilation  of 
any  building,  answered  that  he  had  undertaken  it. 

Dr.  Dj'son  testified  that  he  had  not  given  the  question 
of  ventilation  much  attention;  that  he  had  a  general  idea 
upon  the  subject,  but  had  not  made  it  a  specific  study. 

Dr.  Taylor  was  not  examined  as  to  his  competency  as  an 
expert  u}X)n  this  question,  and  but  few  questions  were  put  to 
him  touchin<j  the  same. 

We  would  not  be  understood  as  saying  that  persons  who 
are  in  the  habit  of  beino;  about  such  buildinorfi  mia:ht  not  have 
acquired  such  a  special  knowledge  of  the  requirements  neces- 
sary to  good  ventilation  and  the  removal  of  gases  that  might 
accumulate  therein,  as  to  enable  them  to  testify  as  experts. 
Buildings  erected  for  special  purposes,  such  as  gas  works, 
foundries,  breweries,  paper  mills  and  the  like,  may  require  the 
adoption  of  certain  appliances  for  their  proper  ventilation 
which  would  be  wholly  unnecessary  or  unadapted  to  the  ven- 
tilation of  dwellings,  stores,  churches  or  school  houses.  Men 
learned  in  the  sciences  may  testify  concerning  the  laws  which 
govern  the  circulation  and  diffusion  of  deletereous  gases,  but 
it  oftentimes  requires  a  careful  study  of  the  construction  of 
the  building  itself  in  determining  what  effect  these  laws  have 
in  a  particular  instance.  The  members  of  this  court  have 
been  made  painfully  aware  of  this  fact  by  the  escape  of  the 
product  of  burning  gas  from  the  fireplace  into  their  confer- 
ence room.     A  flue  is  placed  in  the  wall  to  carry  it  off,  and 
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according  to  the  laws  of  nature,  as  taughtby  books  of  science, 
this  flue  oiiglit  to  perform  its  office  without  fanlt.  But  it  is 
found  by  experience  that  under  certain  conditions  of  the 
atmosphere  in  the  great  dome  that  overtops  the  building,  the 
action  of  this  flue,  as  well  as  many  others  like  it,  is  exactly 
the  reverse  of  what  it  should  be.  Men  of  science  who  had 
never  seen  the  building  might  puzzle  their  wits  a  long  time 
to  find  out  the  cause  of  this,  but  the  superintendent  of  the 
heating  apparatus  can  explain  it  in  an  instant;  and  his  expla- 
nation is  perfectly  consistent  with  the  operation  of  that  law 
which  science  would  tell  us  should  carry  the  products  of  the 
burning  gas  out  through  the  flue  in  the  wall.  In  a  case  like 
that  the  experience  of  the  superintendent  would  prevail  over 
the  theories  of  science  based  upon  a  partial  statement  of  facts, 
and  vet  when  science  has  taken  hold  of  all  the  facts  the  whole 
matter  is  readily  and  easily  explained. 

This  illustration  serves  the  purpose  of  giving  point  to  the 
rule  that  requires  one  to  have  experience,  as  well  as  theory, 
in  the  matter  about  which  he  is  called  to  testify  as  an  expert. 
The  witnesses  in  this  case  were  no  doubt  eminent  in  their  pro- 
fession and  skilled  in  the  work  of  the  laboratory',  but  none  of 
tliem  had  any  experience  in  the  construction,  use  or  ventila- 
ting of  such  buildings  as  the  one  in  question.  We  are  there- 
fore of  the  opinion  they  were  incompetent  to  give  their  opin- 
ions upon  the  subject-matter  inquired  of  them. 

Fire  had  been  burning  in  the  generator  for  some  days  and 
no  doubt  as  great  a  quantity  of  these  noxious  gases  had  been 
emitted  through  tlie  superheater  valve  during  that  time  as 
on  the  day  of  the  accident.  No  attempt  was  made  to  prove 
their  presence  there  before  that  time  or  that  Burns  had  any 
knowledge  thereof.  Could  it  be  shown  that  he  knew  of  the 
presence  of  these  gases  at  the  place  in  question  on  other  days 
preceding,  that  might  be  an  additional  circumstance  to  charge 
liiin  with  notice  of  their  presence  on  the  day  of  the  accident. 
But  there  are  so  many  conditions,  tiie  existence  or  non-exist- 
ence of  which  might  give  color  to  the  occurrence,  that  to 
allow  the  opinions  of  witnesses  who  had  never  seen  the  build- 
ing to  go  before  the  jury  as  a  matter  of  evidence  upon  one  of 
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the  main  points  in  issue  by   which  their  verdict  might  be 
controlled,  is  error  of  a  very  grave  character. 

It  is  said  that  appellee  ought  not  to  recover  because  the  de- 
ceased disobeyed  the  instructions  of  his  foreman,  Byerly,  in 
the  manner  of  his  getting  up  to  where  the  planks  were  lying. 
We  can  not  say  as  a  matter  of  law  that  this  is  so.  If  he,  by 
his  disobedience  of  orders,  increased  his  risk,  and  thereby  con- 
tributed to  his  injury,  it  would  be  a  question  for  the  jury  to 
determine,  under  proper  instructions,  whether  his  negligence 
was  slight  and  that  of  the  defendants  gross,  as  defined  by 
numerous  adjudicated  cases. 

Some  criticism  is  indulged  in  as  to  some  of  the  instructions 
given  upon  the  part  of  appellee.  Some  of  them  are  not 
wholly  free  from  the  objections  taken,  but  they  are  of  slight 
importance,  and  can  be  corrected  on  another  trial  without  any 
further  sugi^estion  from  us.  But  for  the  admission  of  im- 
proper testimony  the  judgment  of  the  circuit  court  will  be 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Highway  Commissioners,  etc., 

V. 

John  M.  Hamilton  et  al. 

Municipal  indebtedness — Power  op  highway  commissioners. — 
The  claim  sued  for  in  this  case  was  in  1  ligation  in  13  Bradwell,  358L  Appel- 
lees now  seek  to  reach  the  funds  provided  for  keepinof  the  roads  and  bridg-es 
in  repair  for  the  year  in  question  by  brinpin^  a  suit  directly  against  the 
commissioners  of  highways  of  the  town.  Heldf  that  the  reasoning  in  the 
former  case  applies  with  all  its  force  to  this. 

Appeal  from  tlie  Circuit  Court  of  Champaio^n  connty;  the 
Hon.  C.  B.  Smitu,  Judge,  presiding.  Opinion  liled  October 
3,  1884. 

Mr.  J.  L.  Kay,  for  appellants. 


Third  Distbict— May  Teem,  1884.        413 

Hij^hway  Commissioners  v.  Hamilton. 

Mr.  Thomas  J.  Smith,  for  appellees. 

McOuLLOon,  J.  The  claim  sued  for  in  this  ease  was  in 
litiiration  in  the  case  of  Town  of  Ilarwood  v.  Hamilton  et  al., 
13  Bradwell,  358.  We  there  decided  that  the  commissioners 
of  jhighways  had  no  power  to  create  the  debt  sned  for  in  snch 
manner  as  to  make  the  same  payable  out  of  any  other  funds 
than  the  taxes  levied  for  that  year,  "for  the  commissioners 
having  been  provided  by  law  with  the  power  to  supply  them- 
selves bv  taxation  with  tlie  funds  necessary  to  the  discharoje 
of  their  duty  in  keeping  the  highways  and  bridges  in  repair, 
appellees  must  look  to  that  source  alone  for  the  payment  of 
their  claim.  The  statute  has  given  them  no  power  to  create 
a  debt  or  liabilitv  for  which  it  has  not  also  given  them  author- 
itv  to  provide  the  means  of  payment."  It  is  now  sought  to 
reach  the  funds  provided  for  keeping  the  roads  and  bridges  in 
repair  for  the  3'ear  in  question  by  bringing  a  suit  directly 
aijainst  the  commissioners  of  hiijhwavs  of  the  town.  Jso 
question  was  made  in  tlie  former  case  as  to  the  proper  parties 
to  sue,  and  our  decision  was  based  upon  the  inability  of  the 
commissioners  of  highways  to  contract  the  debt  in  question 
so  as  to  make  the  same  recoverable  in  that  form  of  action. 
The  reasoning  in  tliat  case  applies  with  all  its  force  in  this. 
Our  position  then  taken  is  strengthened  by  the  cases  of  Prince 
v.  City  of  Quincy,  105  111.  138;  Same  v.  Same,  Id.  215.  We 
regard  the  former  case  conclusive  of  tlie  principle  involved  in 
this  one.  The  judgment  of  the  circuit  court  will  therefore 
be  reversed  and  the  cause  remanded. 

Judgment  reversed  and  remanded. 

OriNION  DKNYINO  PETITION  FOR  RKHEARING. 

Per  Curiam.  Petitioner  is  mistaken  in  supposing  that 
what  we  said  in  the  case  of  the  Town  of  Ilarwood  v.  Hamil- 
ton et  alt,  was  intended  to  intimate  that  he  could  recover 
against  the  commissioners  of  higliways  upon  the  state  of  facts 
then  before  the  court.  The  facts  in  this  case  as  to  the  cause  of 
action,  are  identical  with  the  facts  of  that  case,  and  we  are  of 
the  opinion  that  they  do   not  authorize  a  recovery  against 
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either  the  town  or  the  commissioners.     They  create  no  such 
indebtedness  as  render  either  liable  for  the  payment. 

Petition  for  rehearing  denied. 


Francis  L.  Bryant 

V. 

Robert  Faries  et  al. 


Indorsement — Agency — Parol  evidence,— Appellant  sent  an  engine, 
boiler  and  other  fixtures  to  appellees  to  sell.  Appellees,  without  any  instruc- 
tions from  appellant,  put  some  repairs  upon  the  engine,  and  then  sold  it,  to- 
gether with  a  boiler  and  other  fixtures  of  their  own,  for  $600,  and  without 
appellant's  knowledge  or  consent  warranted  the  engfine  to  do  certain  work. 
Upon  a  settlement  it  was  agreeJ  that  appellant  should  receive  $280  of  the 
proceeds  of  the  sale  after  paying  incidental  expenses,  and  appellees  were  to 
take  a  note  from  the  firm  to  whom  they  had  sold  the  engine,  etc.,  for  that 
amount,  payable  to  themselves,  and  assign  the  same  to  appellant.  Suit 
was  brought  by  appellant  against  the  makers  of  the  not«,  but  they  inter- 
posed the  defense  of  a  partial  failure  of  the  consideration  of  the  note,  inas- 
much as  the  engine  failed  to  do  certain  work  which  appellees,  as  a^^ents  of 
appellant  in  making  the  sale,  warranted  it  to  do.  Appellant  recovered  a 
judgment  of  $232,  and  now  brings  this  suit  against  appellees  upon  their  in- 
dorsement to  rec(»ver  the  difference.  Held,  that  appellees  had  the  right  to 
show,  if  they  could,  that  they  were  acting  merely  as  the  agents  of  appellant, 
and  that  there  was  no  consideration  for  the  indorsement,  but  the  court  is  of 
opinion  that  the  evidence  fails  to  rebut  the  prima  facie  case  made  by  the 
indorsement.  Appellees  made  the  indorsement  in  settlement  of  a  liability 
of  their  own  to  appellant,  and  according  to  the  terms  of  the  indorsement  the 
law  would  presume  a  liability  which  they  have  failed  to  rebut. 

Appeal  from  the  Circuit  Court  of  Macon  county;  the  Hon. 
J.  W.  Wilkin,  Judge,  presiding.     Opinion  filed  October  3, 

1884. 

Messrs.  Outten  &  Vail,  for  appellant;  as  to  the  liability 
of  appellees  on  the  contract  of  indorsement,  cited  Crouch  v. 
Hall,  15  111.  263;  Raplee  v.  Morgan,  2  Scam.  661. 

As  to  the  evidence  of  a  diflferent  verbal  agreement,  made  at 
the  time  of  the  indorsement,  being  inadmissible:  Howes  v. 
Merrill,  5  Cush.  82;  Campbell  v.  Eobbins,  29  Ind.  271;  Jones 
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V.  Albee,  70  111.  34;  Skelton  v.  Dustin,  92  111.  49;  Beattie  v. 
Browne,  64  III.  360;  18  Ceatral  Law  Journal,  No.  20,  p.  382; 
Story  on  Agency,  §  269. 

Mr.  David  Hutchison',  for  appellees. 

McCuLLOCH,  J.  Appellant,  who  was  the  owner  of  an  engine, 
boiler,  pumps  and  other  fixtures,  placed  the  same  in  the  hands 
of  appellees,  who  were  engaged  in  the  business  of  manufact- 
uring, repairing  and  selling  like  machinery,  to  be  sold  by 
them  on  appellant's  account.  Appellees,  for  the  purpose  of 
rendering  the  same  more  salable,  but  without  any  instructions 
to  that  effect  from  appellant,  put  some  repairs  upon  the 
enofine  and  then  sold  it,  toorether  with  a  boiler  and  other 
fixtures  of  their  own,  to  the  firm  of  Gregory  &  Wood,  for 
the  gross  sum  of  six  hundred  dollars. 

Upon  a  settlement  between  appellant  and  appellees  it  was 
agreed  between  them  that  appellant  should  receive  two  hun- 
dred and  eighty  dollars  of  the  proceeds  of  said  sale,  after 
paying  freight  and  other  incidental  expenses,  including  six 
dollars  to  appellees  for  making  the  sale.  Appellees  were  to 
take  a  note  of  Gregory  &  Wood  for  that  amount  payable  to 
themselves  and  assign  the  same  to  appellant.  This  was  done 
according  to  the  agreement,  and  this  suit  is  brought  by  appel- 
lant against  appellees  upon  their  indorsement  of  said  note. 

Suit  was  brought  in  apt  time  by  appellant  against  Gregory 
&  Wood  as  makers  of  the  note,  but  they  interpose  the  defense 
that  appellees,  as  agents  of  appellant  in  making  sale  of  said 
engine,  had  warranted  it  to  do  certain  work  which  it  had 
failed  to  do,  wherefore  the  consideration  of  the  said  note  had 
in  part  failed.  Upon  the  trial  of  that  issue  appellant  recovered 
a  judgment  against  Gregory  &  Wood  for  $232,  which  has 
been  paid. 

This  suit  is  brought  to  recover  the  difference  between  that 
sum  and  the  whole  amount  due  upon  the  note,  which  for  the 
purposes  of  this  suit  must  be  regarded  as  the  consideration 
for  the  assignment. 

It  is  contended  on  the  part  of  appellees  that  having  acted 
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only  as  aorents  of  appellant  in  makino;  the  sale  of  said  enj^ine 
and  in  taking  the  note  from  Gregory  &  Wood,  their  indorse- 
ment of  the  same  operated  only  as  a  transfer  of  the  legal  title 
to  appellant  of  that  whicli  in  equity  already  belonged  to  him, 
and  there  being  no  consideration  for  such  assignment,  no  ac- 
tion thereon  will  lie  against  them. 

Conceding,  as  may  well  be  done,  that  in  a  case  of  pure 
agenc}'',  where  the  agent  has  no  interest  in  the  transaction 
and  has  made  no  valid  agreement  to  become  liable  as  an  in- 
dorser,  his  indorsement  to  his  principal,  of  paper  taken  in  his 
own  name  in  the  course  of  his  principal's  business,  creates  no 
such  liability,  it  does  not  follow  that  this  case  comes  within 
the  operation  of  that  rule.  It  is  equally  true  that  an  agent 
may  make  himself  liable  to  his  principal  upon  such  an  in- 
dorsement. The  real  contract  between  the  parties,  when  it 
can  be  ascertained,  according  to  the  rules  of  evidence,  must 
govern. 

Appellees,  by  incorporating  the  said  engine  into  an  outfit 
composed  in  part  of  a  boiler  and  other  fixtures  of  their  own,  and 
tlien  selling  the  whole  at  a  gross  sum,  had  made  themselves 
responsible  to  appellant  for  the  value  of  his  engine.  Tlie 
adjustment  of  this  liability  was  a  sufficient  consideration  for 
their  agreement,  if  any  such  was  made,  to  become  responsihle 
to  appellant  as  indorsers.  He  contends  they  did  so  agree, 
and  that  having  without  his  authority  made  the  said  warranty, 
whereby  he  lost  part  of  the  note,  they  are  liable  upon  their 
indorsement  to  make  good  the  loss  so  sustained. 

In  support  of  the  issues  on  his  part,  appellant  introduced 
the  note  and  its  indorsement;  he  then  proved  the  considera- 
tion of  the  indorsement  to  have  been  the  said  settlement,  ard 
then  proved  by  the  record  of  the  former  suit  the  loss  he  had 
sustained  by  reason  of  appellees  having  entered  into  said 
warranty  in  his  name. 

Appellees  then  endeavored  to  prove  by  parol  evidence  all 
the  circumstances  attending  the  transaction,  for  the  purpose 
of  showing  they  could  not  be  held  liable  as  indorsers.  To 
all  this  class  of  evidence  appellant  objected  on  the  ground 
that  it  was  an  attempt  to  set  up  a  different  contract  by  parol 
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from  that  which  the  law  would  imply  from  the  nature  of  the 
indorseitient,  but  the  court  overruled  his  objections,  and 
lieard  the  evidence. 

The  case  was  tried  by  the  court  without  the  intervention 
of  a  jury.  In  such  cases,  even  if  improper  evidence  is  admit- 
ted, we  are  not  inclined  to  reverse,  if  enough  competent  evi- 
dence appears  in  he  record  to  sustain  the  tirid'ng  of  the 
court.  But,  to  say  the  least  ot  it,  appellees  had  the  right  to 
show,  if  they  could,  that  they  were  acting  merely  as  the 
agents  of  appellant,  and  that  there  was  no  consideration  for 
the  indorsement.  Scammon  v  Adams,  11  111.  575;  Jones  v. 
Albee,  70  111.  34.  This  they  attempted  to  do,  but  we  are  of 
the  opinion  the  evidence  fails  to  susta'n  their  position. 

Appellant  was  not  known  in  the  sale  to  Gregory  &  Wood, 
nor  in  the  note  from  them  to  appellees.  Although  the  note 
was  made  for  the  actual  amount  coming  to  appellant,  yet 
that  was  done  for  the  cx)nvenience  of  ay)pel!ees  and  in  part 
settlement  of  a  debt  owing  them  by  Gregory  &  Wood.  The 
indorsement  was  regular  on  its  face,  and  bore  no  evidence 
whatever  that  it  was  intended  to  be  without  recourse.  The 
consideration  was,  as  before  seen,  sufKcient  to  support  the 
contract  of  indorsement,  and  from  the  face  of  the  transaction 
the  law  would  imply  a  liability. 

This  prima  Jhcie  case  has  not  been  overcome.  Oakes,  one 
of  the  defendants,  testifies  that  the  understanding  was,  tliey 
were  to  assign  the  note  to  appellant.  If  they  were  not  to  be 
liable  as  indorsers,  why  was  the  note  made  payable  to  them, 
instead  of  to  appellant,  to  be  indorsed  by  them?  and  why,  if 
tliey  were  not  to  be  held  liable  as  indorsers,  did  they  not  affix 
to  their  indorsement  the  usual  words  ^'withoul  reconrae^^f 
These  questions  are  not  answered  by  the  evidence. 

On  the  other  hand  the  testimony  of  appelhint  is  that  he  told 
appellees  that  it  would  be  satisfactory  to  him  to  take  the  note 
of  Gregory  &  Wood  with  their  indorsement;  that  he  did  not 
know  the  financial  standing  of  Gregory  &  Wood;  that  he  had 
never  heard  of  Wood,  and  as  they  lived  out  of  his  county  1  e 
did  not  know  if  Gregory  was  good,  but  that  the  indorsement 
of  appellees  made  the  note  good;  that  Oakcs,  with  whom  the 
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business  was  done,  agreed  to  take  the  note  and  indorse  it, 
which  was  done,  and  he  relied  upon  the  indorsement. 

There  seems  to  be  little  if  any  conflict  in  the  evidence. 
Appellees  made  tiie  indorsement  in  settlement  of  a  liability 
of  their  own  to  appellant,  and  according  to  the  terms  of  the 
indorsement  the  law  wonld  presume  a  liability,  which  they 
have  failed  to  rebut.  We  therefore  hold  that  according  to 
the  evidence  contained  in  this  record  appellant  was  entitled 
to  recover.  The  judgment  of  the  circuit  court  will  therefore 
be  reversed  and  the  cause  remanded. 

Eeversed  and  remanded. 


Jacob  Schemerhorn 

V. 

A.  K.  Mitchell. 


1.  Chattel  mortgage  on  stock  in  trade. — Under  a  mortgage  upon 
a  stock  of  goods  in  trade  and  fixtures,  the  mortgugor,  selling  the  goods  in 
coureeof  trade  and  replacing  them  with  others  with  the  consent  of  the  mort- 
gagee, invalidates  the  mortgage  as  to  the  stock  in  trade  as  against  credit- 
ors, although  as  to  the  fixtures  not  embraced  within  such  permission  the 
mortgage  might  remain  a  valid  lien. 

2.  Replevin — Pleading. — In  an  action  of  replevin  an  officer  in  a  plea 
of  justification,  setting  up  a  special  property  in  himself  or  in  the  plaintiff  m 
the  execution,  ought  at  the  same  time  to  traverse  the  right  of  property  in  Ihe 
plaintiff  in  replevm.  Although  the  allegation  of  property  in  the  plaintiff 
may  be  the  only  issuable  matter  in  such  a  case,  yet  often  matter  alleged  by 
way  of  inducement  to  the  traverse  of  plaintiff's  right  of  property  must  nec- 
essarily be  proved, 

3.  Same — What  necessary  to  prove. — Where  it  becomes  necessary, 
in  such  case,  to  attack  the  title  of  the  plaintiff  in  replevin,  for  fraud  or  for 
any  other  vice  that  would  render  the  title  void  as  to  creditors,  when  the 
same  would  be  good  as  between  the  parties,  it  is  incumbent  on  the  officer 
to  show  that  the  plaintiff  in  the  execution  occupies  such  a  position  as  will 
entitle  him  to  contest  the  title  of  the  plaintiff  in  replevin. 

4.'  Form  op  judgment. — Where  a  judgment  upon  which  an  execution 
was  issued,  reading  as  follows:  "The  jury  retired  and  returned  the  follow- 
ing verdict:  We  the  jury  find  for  the  plaintiff  in  the  sum  of  $200.  and  the 
same  is  the  judgment  of  the  court,  with  costs  of  this  suit,"  was  questioned 
collaterally.    Held,  that  the  judgment  was  sufficiently  formal. 
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5.  Officer — What  proof  necessary  to  show  title  to  office. — 
Where  to  establish  his  title  to  the  office  of  constable,  a  certificate  of  election, 
granted  as  provided  by  the  statute  (Ch.  79,  §  9),  was  offered  in  evidence  in 
a  replevin  suit,  by  a  constable  who  had  levied  upon  the  goods.  Held,  that 
this  w^8 prima  facie  evidence  of  his  right  to  the  office.  When  defending 
in  his  own  right,  he  may  be  called  upon  to  show  by  competent  proof  a  right 
to  the  office,  but  when  the  interests  of  the  public  or  of  third  parties  are  in- 
volved, the  party  intei'ested  is  only  bound  to  show  him  to  be  an  officer  de 
facto. 

Appeal  from  the  CircuitCourt  of  Greene  county;  the  Hon. 
6.  W.  Hebdman,  Judge,  presiding.  Opinion  filed  October  3, 
1884. 

Mr.  Wm.  M.  Ward,  for  appellant;  that  the  subsequently 
acquired  property  is  subject  to  execution,  cited  Rhines  v. 
Phelps,  3  Gihn.  455;  Hunt  v.  Bullock,  23  III.  320;  Davis  v. 
Ransom,  18  111.  396;  Titus  v.  Mabee,  25  111.  257;  Stowell  v. 
Bair,  5  Bradwell,  104. 

It  the  mortgagee  allowed  the  mortgagor  to  hold  the  prop- 
erty for  sale  he  lost  his  lien:  Greenebaum  v.  Wheeler,  90  111. 
296;  Dunning  v.  Mead,  90  III.  376;  Barnet  v.  Fergus,  51  111. 
352;  Ogden  v.  Stewart,  29  111.  122. 

Mr.  James  R.  Ward,  for  appellee;  that  appellant's  right 
to  exercise  the  functions  of  town  constable  was  directly  chal- 
lenged, and  it  was  therefore  incumbent  upon  him  to  prove 
that  he  was  a  town  constable,  de  jure^  cited  Outhouse  v. 
Allen,  72  111.  530;  Case  v.  Hale,  21  111.  632;  Schlencker  v. 
Risley,  8  Scam.  483. 

As  to  the  judgment  being  void:  Faulk  v.  Kellums,  54  111. 
190;  Martin  v.  Barnhardt,  39  111.  13;  Edwards  v.  Evans,  61 
111.  492;  R  S.  1883,  Ch.  79,  §§  46-122. 

McCuLLOcn,  J.  This  was  a  suit  in  replevin,  brought  by 
appellee  against  appellant  to  recover  certain  furniture,  fix- 
tures and  stock  in  trade,  which  appellant  had  levied  upon  as 
the  property  of  Charles  Schnell,  by  virtue  of  an  execution  in 
his  hands  in  favor  of  the  town  of  Greenfield  aorainst  said 
Sclinelly  and  upon  which  property  appellee  claimed  to  have  a 
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chattel  mortgage  executed  by  said  Schnell  and  a  former  part- 
ner of  his  by  the  name  of  Finlej'. 

The  declaration  contains  two  counts,  one  in  the  cepit^  the 
other  in  the  detinet.  The  first  count  was  not  sustained  by  the 
evidence,  for  the  property  was  not  taken  from  appellee,  but 
from  Schnell,  in  whose  possession  it  lawfully  was  at  the  time 
of  seizure  by  appellant.  Appellee's  case  therefore  rests  upon 
the  second  count,  to  sustain  which  it  was  necessary  to  prove  a 
demand  upon  appellant  before  bringing  suit.  Simmons  v. 
Jenkins,  76  III.  479. 

The  affidavit,  the  writ  and  the  declaration  in  replevin  all 
describe  the  property  by  enumerating  the  specific  items,  ex- 
cept the  stock  in  trade,  which  is  described  as  a  lot  of  cigars^ 
fobacGO  and  notions,  Th^  description  in  the  mortgage  is  the 
8ame,  except  as  to  the  stock  in  trade,  w-hich  is  described  as  a 
stock  of  groceries^  confections^  notions^  cigars  and  tobacco. 

On  the  trial  it  was  admitted  that  appellee  had  proved 
right  to  recover  all  the  items  of  property  specifically  enu- 
merated in  his  mortgage,  so  that  the  contest  is  narrowed  down 
to  the  property  described  in  thu  writ  as  a  lot  of  cigars,  tobaccu 
and  notions.  Some  controversy  seems  to  have  sprung  up  in 
the  course  of  the  trial  as  to  the  property  alleged  to  Jiave  been 
sei;2eJ  under  the  writ  of  replevin,  but  not  described  in  the 
afiidiivit,  the  writ  or  the  declaration.  We  can  not  see  how 
any  such  question  can  properly  arise  in  the  case.  If  the 
sherlif  exceeded  the  command  of  the  writ  he  is  responsible  for 
his  acts  to  the  party  injured.  If  the  pi'operty  seized  comes 
under  the  description  in  the  attidavit  and  writ,  it  would  have 
to  be  returned  in  obedience  to  the  command  of  a  writ  ot'retorno 
hnhendo^  should  one  be  awarded,  or  in  default  thereof  the 
plaintiff  in  the  replevin  suit  and  his  surety  upon  the  replevin 
bond  would  become  liable  for  its  value.  The  only  question 
before  the  circuit  court  therefore  was  whether  or  not  appellee 
had  a  right  to  recover  from  appellant  the  property  described 
in  the  writ  and  declaration  as  a  lot  of  cigars^  tobacco  and 
notions. 

Appellant  Interposed  in  liis  defense  the  pleas  of  nonccpit 
and  non  detinet^  upon  which  issues  were  joined  to  the  couu* 
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try;  also  a  plea  of  property  in  said  Schnell  and  one  of  prop- 
erty in  liimself,  to  which  appellee  replied;  upon  which  repli- 
cations issue  Wiis  also  joined.  He  also  pleaded  two  pleas 
setting  up  that  he  was  a  constable,  and  that  a  writ  of  Jleri 
facias  came  into  his  hands  in  favor  of  the  town  of  Greenfield 
ft^^ainst  the  said  Schnell,  issued  upon  a  judgment  still  in  force 
and  unsatisfied:  that  by  virtue  of  such  execution  he  levied 
upon  the  goods  and  chattels  in  controversy  as  the  property 
of  said  Sduiell,  and  that  the  same  were  his  property  and  not 
the  prop3rty  of  appellee.  To  the  first  of  these  pleas  appellee 
filed  two  replications:  first,  that  the  said  goods  and  chattels 
were  his  property;  secondly,  that  appellant  was  not  a  constable. 
To  the  second  of  these  last  named  pleas  appellee  also  filed  two 
replications:  first,  that  appellant  was  not  a  constable;  sec- 
ondly, that  there  was  no  valid  judgment  to  support  the  exe- 
cntion. 

The  evidence  verv  clearlv  shows  that  after  the  execution  of 
the  mortgage  and  before  the  levy  the  mortgagors  went  on  and 
sold  nearly  all  the  stock  in  trade  on  hand  when  the  mortgage 
was  executed  and  replaced  it  with  other  goods.  If  this  was 
done  with  the  consent  of  the  morti^ao^ee  it  would  render  the 
mortirase  fraudulent  as  to  creditors,  so  far  as  it  covered  the 
goods  so  permitted  to  be  sold:  Greenebaum  v.  Wheeler,  90 
111.  206;  Dunning  v.  Mead,  Id.  376;  Barnet  v.  Fergus,  51  111. 
352;  Ogden  v.  Stewart,  29  111.  122;  although  as  to  the  furni- 
ture, fixtures  and  other  property  not  embraced  within  such 
permission  it  might  remain  a  valid  lien.  But  as  to  after 
acquired  property  a  chattel  mortgage  can  not  be  made  valid 
against  the  claims  of  creditors.  Hunt  v.  Bullock,  23  III.  330; 
Titus  V.  Mabee,  25  111.  257. 

The  issue  presented  by  these  two  pleas,  in  which  appellant 
relied  upon  liis  levy,  is  the  right  of  property  in  appellee. 
They  arc  sometimes  called  and  treated  as  pleas  of  justification. 
While  setting  up  a  special  property  in  the  ofiicer,  or  perhaps 
in  the  plaintiff  in  the  execution,  they  ought  to  traverse  the 
right  of  property  in  the  plaintiff,  and  it  has  been  held  in  some 
cases  thnt  this  is  the  only  issuable  matter,  all  antecedent  alle- 
gations being  considered  merely  as  inducement.     Jackson  v. 
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Hobson,  4  Scam.  411;  Anderson  v.  Talcott,  1  Gilm.  365;  Bos- 
well  V.  Green,  1  Dutch.  3&0;  Brown  v.  Dissett,  1  Zab.  267. 

The  burden  of  proof  is  upon  the  plaintiff  to  show  a  right 
of  property  in  himself,  and  whatever  he  is  bound  to  prove  the 
defendant  may  disprove  by  any  competent  evidence.  So  when 
appellee  had  introduced  evidence  of  title  derived  from  Finlev 
and  Schnell,  it  was  com^xjtent  for  appellant  to  show  tliat  the 
property  described  in  the  mort«;ai^e  had  been  sold  and  re- 
placed by  other  property  of  the  same  description,  or  to  show 
that  the  pro|)erty  was  by  permission  of  appellee  being  sold  in 
fraud  o*'  creditors. 

What  is  proper  proof  in  such  cases  will  depend  somewhat 
upon  the  nature  of  the  plaintiff's  claim.  It  is  sometimes  said 
to  be  sufficient  for  the  officer  to  produce  his  writ.  But  where  it 
becomes  necessary  to  attack  the  plaintiff's  title  for  fraud  or 
for  any  other  vice  that  would  render  the  title  void  as  to  cred- 
itors, when  the  same  would  be  good  as  between  the  parties,  it 
is  incumbent  on  him  to  show  that  the  plaintiff  in  the  execu- 
tion occupies  such  a  position  as  will  entitle  him  to  contest  the 
title  of  the  plaintiff.  If  he  relies  upon  an  execution  he 
must  at  least  show  a  valid  judgment.  Johnson  v.  Holloway, 
82  111.  834.  If  he  relies  upon  a  writ  of  attachment  he  must 
be  prepared  to  prove  the  existence  of  the  debt.  Sandford 
Mfg.  Co.  V.  Wiggin,  14  N.  H.  R  441;  Edcy  v.  Fath,  4  Bi-ad- 
well,  275.  And  in  case  of  a  fraudulent  sale  he  might  be  re- 
quired to  go  further  and  show  the  existence  of  the  debt  at  the 
time  of  such  sale. 

These  principles  are  well  illustrated  by  the  case  of  Tucter 
V.  Gill,  61  III.  236.  In  that  case  the  debtor  had  made  a  sale 
of  certain  hogs  to  the  plaintiffs  in  the  replevin  suit.  After 
this  sale  a  judgment  against  the  seller  was  entered  up  by  con- 
fession before  the  clerk  in  vacation.  An  execution,  issued  upon 
the  judgment  so  confessed,  was  levied  upon  the  hogs  so  sold, 
and  the  title  of  the  plaintiffs  was  contested  npon  the  ground 
of  there  having  been  no  delivery  of  the  hogs  under  the  con- 
tract of  purchase.  The  plaintiffs  in  the  replevin  suit  attacked 
the  validity  of  the  judgment  on  the  ground  of  variance  be- 
tween it  and  the  cognovit.     The  court  held  the  judgment  to 
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be  absolutely  void  and  tlierefore  that  neither  the  plaintiff  in  the 
execntion  nor  the  oflBcer  had  any  riglit  to  exercise  any  control 
over  the  property,  nor  to  question  the  sufficiency  of  the  deliv- 
ery under  the  contract  of  purchase. 

It  is  very  clear,  therefore,  tliat  although  the  allegation  of 
property  in  the  plaintiff  may  be  the  only  issuable  matter  in 
such  pleas  as  the  defendant  below  interposed  in  this  case,  yet, 
in  making  proof  of  the  titles  of  the  respective  parties,  it  may 
and  does  often  happen  that  matter  alleged  by  way  of  induce- 
ment to  the  traverse  of  plaintiff's  riajht  of  property  must  nec- 
essarily be  proved.  Especially  would  this  seem  to  bo  true  in 
view  of  our  statute,  which  provides  that  if  the  property  is 
held  for  the  payment  of  any  money,  the  judgment  may  be 
in  the  alternative  that  the  plaintiff  pay  the  amount  for  which 
the' same  was  rightfully  held,  with  proper  dam  lo^Qs,  within  a 
given  time,  or  make  return  of  the  property.  K.  S.  Ch.  119, 
Sec.  22. 

If,  therefore,  appellant  has  m?uie  the  proper  proof  that  he 
had  a  valid  execution  issued  upon  a  valid  judgment,  that  he 
was  a  constable  for  said  county  of  Greene,  and  that  he,  as 
such  officer,  levied  upon  the  property  in  question  by  virtue 
of  said  execution,  he  has  not  only  defeated  appellee's  right  of  re- 
covery, as  to  the  property  purcha-jed  after  the  execution  of  the 
mortoraure,  but  he  has  also  shown  himself  entitled  to  a  return 
of  the  same  unless  appellee  will  pay  the  judgment.  He  is  also 
in  a  position  to  attack  appellee's  claim  to  the  balance  of  the 
stock  in  trade  for  fraud. 

It  is  insisted  on  the  part  of  appellee  that  the  judgment  is 
void  for  want  of  form.  It  reads  as  follows:  "The  jury  retired 
and  returned  the  following  verdict:  We,  the  jury,  find 
for  the  plaintiff  in  the  sum  of  two  hundreJ  dollars,  and  the 
same  is  the  iudo:ment  of  the  court  with  costs."  We  are  of 
opinion  this  is  sufficiently  formal  as  a  judgment.  The  cases 
cited  by  counsel  for  appellee  were  in  direct  proceedings  in 
error  or  upon  appeal  to  reverse  the  judgments  therein  ren- 
dered. None  of  them  declare  the  judgments  would  have 
been  void  when  questioned  collaterally. 
It  is  further  insisted  that  the  execution  was  void  because 
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it  was  issued  before  the  expiration  of  twenty  clays  after  ilie 
rendition  of  the  judgment  and  that  there  is  no  proof  of  any 
affidavit  having  been  niade  as  required  by  hiw  in  snch  cases. 
A  sufficient  answer  to  this  position  is  that  the  transcript  of 
tl)e  justice's  docket  introduced  in  evidence  shows  that  an 
affidavit  was  so  filed.  But  even  if  that  were  not  the  case, 
tlie  execution  was  not  absolutely  void,  and  tlierefore,  ns 
between  tlie  parties  to  it,  the  levy  was  valid  and  appellees 
can  not  attack  it  on  tliat  gronnd.  Brown  v.  Jerome,  102  111. 
371;  Johnson  v.  Holloway,  82  III.  327;  Jackson  v.  Ilob- 
son,  4  Scam.  411;  Hartinan  v.  Cochrane,  2  Bradwell,  592. 

It  is  next  insisted  that  the  necessary  proof  was  not  made 
that  ap])ellant  was  a  constable  of  the  county  of  Greene.  Apj»el- 
lant  claims  to  be  a  police  constable  elected  under  the  charter 
of  the  town  of  Greenfield.  By  Art.  Ill,  Sac.  3,  it  is  pro- 
vided that  ''  at  all  elections  held  under  this  act,  when  a  police 
magistrate  or  constable  are  to  be  elected,  there  shall  l)e  three 
judges  a!id  two  clerks;  one  of  the  poll  books  shall  be  re- 
turned to  the  president  of  the  council  and  one  to  the  county 
clerk,  who  shall  proceed  in  all  cases,  as  when  justices  of  the 
peace  and  constables  are  elected  by  general  hiws  of  tiiis  State. 
By  Art.  VII,  Sec.  1,  it  is  provided  that  a  town  constable 
shall  be  elected  at  the  sama  time  as  the  police  magistrate, 
who  shall  have  the  same  powers  within  said  county  and  shall 
give  bond  and  qualify  as  other  constables.  Pr.  Laws  1867, 
Vol.  3,  405,  409. 

It  is  provided  by  R  S.  Ch.  79,  Sec.  9,  that  "  Certificates  of 
election  shall  be  granted  to  constables  elect  by  the  county 
clerks  which  shall  be  sufficient  to  authorize  them  to  act." 
Tills  certificate  take^  the  place  of  the  commission  from  the 
governor  to  be  issued  to  justices  of  the  peace,  as  provided  for 
in  the  next  preceding  section,  and  is  not  to  issue  until  the 
constable  shall  have  been  duly  qualified. 

Such  a  certificate  was  issued  to  appellant,  and  the  same  was 
offered  in  evidence  in  the  trial  of  this  case,  together  with  proof 
of  his  acting  as  constable.  We  are  of  the  opinion  this  was  at 
\ehst  prima  Juoie  evidence  o{  his  right  to  the  office.  There 
being  no  evidence  to  the  contrary,  this  point  was  sufficiently 
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proved,    i  Greeiileaf  on  Ev.,  Sec.  92,  and  cases  cited.    Scli!enck- 
erv.  E-isley,  3  Scam.  483;  Outhouse  v.  Allen,  72  III.  529. 

The  two  last  cited  cases  hold  that  something  more  than 
mere  reputation  is  necessary  to  establish  the  title  of  an  officer 
when  he  interposes  a  plea  of  justification  in  his  own  defense, 
but  we  do  not  understand  them  to  hold  that  he  is  bound  to 
support  his  title  by  the  same  dei^ree  or  quality  of  evidence 
that  would  be  required  in  a  proceeding  by  quo  warranto  to 
oust  him  from  his  office.  When  defending  in  his  own  right 
he  may  be  called  upon  to  show  by  competent  proof  a  rii^ht  to 
the  office,  but  when  the  interests  of  the  public  or  of  third  par- 
ties are  involved,  the  party  interested  is  only  bound  to  show 
him  to  be  an  officer  de facto. 

We  are  therefore  of  opinion  that  the  levy  was  a  valid  one, 
and  that,  as  to  that  portion  at  least  of  the  stock  in  trade  as 
was  purchased  after  the  execution  of  the  mort<:^ai^e,  the  judoj- 
ment  of  the  court  should  have  been  for  the  defendant,  appel- 
lant in  this  court. 

At  the  time  of  the  execution  of  the  morto;age  the  property 
belonged  to  the  firm  of  Finley  &  Schnell,  but  in  the  mean- 
time Finley  had  sold  his  interest  to  Schnell,  so  that  at  the 
time  the  execution  issued  the  property  belonged  to  Schnell 
exclusively.  There  can  no  question  arise  therefore  as  to  the 
]>roperty  being  partnership  property,  or  of  its  being  primarily 
liable  for  the  firm  debts,  and  it  was  error  for  the  court  to  in- 
struct the  jury  upon  that  point.  The  exceptions  to  the  other 
instructions  we  think  are  sufficiently  covered  by  what  has  al- 
ready been  said. 

For  the  reasons  aforesaid  the  judgment  of  the  court  below 
will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Harry  Huntington 

V. 

James  A.  Chambers  et  al. 

1.  Pleading. — Appellant  pleaded  the  general  issue  and  the  Statute  of 
Limitations  to  a  declaration  in  assumpsit,  containing  the  common  counts, 
for  goods  sold  by  appellees  to  appellant  and  oneF.,  who  were  declared 
against  as  partners.  Held,  that  the  fact  of  the  partnernh  p  could  only  be  put 
in  issue  by  a  plea  in  abatement  properly  veriiied  as  directed  by  the  statute. 

2.  Practice — Exception  to  kulino. — Even  if  the  court  below  erred 
in  refusing  appellant  leave  to  file  an  additional  plea,  appellant  can  not 
complain  of  the  same  now,  as  he  did  not  except  to  the  ruling  at  the  time. 

Appeal  from  the  Circuit  Court  of  Coles  county;  the  Hon. 
C.  B.  Smith,  Judge,  presiding.     Opinion  tiled  ^November  21, 

1884. 

Messrs.  Henley  &  Rose,  for  appellant. 

Mr.  D.  S.  McIntyre,  for  appellees;  that  the  general  issue 
with  notice  denying  partnership,  and  properly  verified,  is  not 
sufficient,  cited  Hunt  v.  Weir,  29  111.  83;  Shufeldt  v.  Seymour, 
21  111.  524. 

Per  Curiam.  The  declaration  in  this  case  is  in  assumpsit, 
containing  the  common  counts  only,  for  goods,  wares  and 
merchandise,  sold  by  appellees  to  appellant  and  one  John 
Fife,  who  are  declared  against  as  partners. 

Appellant  pleaded  the  general  issue  and  the  Statute  of 
Limitations. 

Tiie  evidence  tended  to  show  that  the  goods  for  which  the 
suit  was  brought  were  purchased  of  appellees  by  Fife,  and  the 
only  defense  relied  upon  by  appellant  was  that  he  was  not  a 
partner  at  the  time  of  the  purchase. 

The  plea  did  not  put  in  issue  tlie  fact  of  the  partnership 
averred  in  the  declaration.  That  fact  could  only  be  put  in 
issue  by  a  plea  in  abatement,  properly  verified  as  directed  by 
the  statute.  Warren  v.  Chambers  et  al.,  12  111.  124;  Shufeldt 
V.  Seymour  et  al.,  21  111.  524;  McKinney  v.  Peck,  28  111.  174; 
Aultman  v.  Webber,  4  Bradwell,  427. 
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Appellant  complains  that  the  court  refused  to  let  him  file 
a  proper  plea  to  admit  of  said  defense.  The  record  does  not 
show  that  the  court  refused  to  permit  such  a  plea  to  be  filed. 
It  shows  that  the  conrt  refused  leave  to  appellant  to  file 
an  additional  plea;  but  what  the  plea  was  which  appellant 
proposed  to  tile  does  not  appear.  It  is  not  copied  into  the 
record  nor  is  its  contents  stated.  But  even  if  the  conrt  erred 
in  refusing  the  leave  asked,  appellant  can  not  complain  of  the 
same  now,  as  he  did  not  except  to  the  ruling  at  the  time. 

Under  the  pleadin<j^s  and  proof  the  court  rendered  the 
proper  jud'irtnent,  and  we  see  no  reason  to  change  our  judg- 
ment of  afiirmance. 

Judgment  aflSrmed. 


John  Hoover  

V.  I  15      427( 

Rachel  Redmond.  -^ 

1.  Statement. — A  suit  in  equity,  brought  by  appellee,  to  set  aside  a  sale 
of  land,  made  under  an  execution  issued  on  a  judgment  obtained  by  appel- 
lant against  appellee's  two  sons,  and  to  remove  the  cloud  upon  the  title 
caused  by  such  sale.  On  May  15.  1879,  appellant  recovered  the  judgment 
at  law.  About  a  month  before  this  judgment  became  a  lien  on  the  land, 
the  property  in  question  was  conveyed  by  the  son  to  appellee  for  $2,400,  but 
the  scrivener  made  a  mistake  in  the  deed  in  describing  the  land,  wrilinsr  the 
east  half  instead  of  the  we?t  half,  as  intended  by  the  parties.  In  August,  1881, 
the  same  scrivener  attempted  to  correct  the  mistake  by  erasing  the  word 
**west"  and  inserting  "east,"  and  the  deed  as  thus  attempted  to  be  corrected 
was  again  filed  for  record.  December  14, 1882,  the  land  was  sold  as  the  son's 
property  under  an  execution  issued  on  the  said  judgment. 

2.  Possession  as  notice. — Where  at  the  time  a  son  attempted  to  con- 
vey certain  land  to  appellee,  his  mother,  it  was  occupied  by  his  brother,  and 
a  few  days  after  she  purchased  the  land  appellee  removed  some  bedding  and 
a  rocking  chair  into  a  bedroom  occupied  by  her  son,  and  took  up  some 
shrubbery  and  planted  it  on  such  land,  but  the  son  still  occupied  the 
house,  and  she  did  not  take  actual  possession  of  the  land  and  reside  in  the 
house  until  several  months  after  appellant's  judgment  against  her  son  had 
become  a  lien  on  the  land.  Held,  that  putting  the  few  things  in  one  of  the 
rooms  of  the  house  and  transplanting  the  shrubbery  was  not  such  an  open, 
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visible,  notorious  and  exclusive  possession  as  was  calculated  to  put  appellant 
upon  inquiry.  But  had  it  been  shown  that  the  son,  who  was  in  possession 
at  the  time  of  the  sale  by  his  brother,  was  appellee's  tenant,  then  his  pos- 
fies<<ion  would  have  been  her  possession,  and  inquii7  should  have  been  made 
oT  him. 

Appeal  from  the  Circuit  Court  of  Coles  county;  the  Hon. 
0.  B.  SMrru,  Jud<;e,  presiding.     Opinion  filed  November  21, 

1884. 

Mr.  A.  J.  Fkyer,  for  appellant;  as  to  notice  by  possession, 
cited  Iliissett  v.  Johnson,  48,111.  72;  Winkler  v.  Meister,  40 
111.  349. 

In  bill  to  remove  cloud,  title  must  be  shown:  Hutchinson 
V.  Howe,  100  111.  19;  Hopkins  v.  Granger,  52  III.  609;  West 
V.  Schnebly,  54  111.  523;  Emery  v.  Cochran,  82  111.  65. 

Mr.  Horace  S.  Clark  and  Mr.  Chas.  Bennett,  for  appellee; 
that  a  freehold  is  involved  in  this  case  and  therefore  the 
appellate  court  has  no  jurisdiction,  cited  R.  S.  1883,  340, 
§  25;  Hutchinson  v.  Howe,  100  111.  11;  Gage  v.  Busse,  94  111. 
590. 

Davis,  J.  This  w<is  a  suit  in  equity,  brought  by  appellee 
to  set  aside  a  sale  of  land,  made  under  an  execution  issued  on 
a  judi^ment  obtained  by  appellant  against  John  and  Benjamin 
Kedmond,  sons  of  appellee,  and  to  remove  the  cloud  upon  the 
title  caused  bv  such  sale. 

It  ap})ears  by  the  record  that  on  the  15th  day  of  May,  1879, 
appellant  recovered  a  jndn^ment  at  law  against  John  and  Ben- 
jamin Kedmond  in  the  Circuit  Court  of  Coles  county,  and 
within  a  year  tliereafter  an  execution  was  issued  on  the  same, 
by  virtue  of  which  the  judijment  obtained  by  appellant  be- 
came a  lien  on  the  lands  of  John  and  Benjamin  Redmond  for 
the  period  of  seven  years.  On  the  14th  of  December,  1883, 
the  land  in  controversy  was  sold  as  the  property  of  John 
Kedmond,  under  an  execution  issued  on  such  judgment,  and 
was  purchased  by  appellant  for  the  amount  of  his  judgment^ 
interest  and  cost. 

On  the  17th  of  April,  1879,  about  a  month  before  the  judg- 
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ment  of  appellant  became  a  lien  upon  the  land  of  John  Ked- 
inond,  he  atteinptecj  to  convey,  by  deed,  to  his  mother,  Eaclie) 
Redmond,  the  west  half  of  the  northeast  quarter  of  section 
thirty-five,  town  fourteen,  north,  range  eiglit,  east,  in  Coles 
county,  Illinois,  which  appellee  claims  she  purchased  on  that 
day  from  her  son,  John  Redmond,  for  the  sum  of  twenty-four 
liundred  dollars,  but  the  scrivener  who  wrote  the  deed  made 
a  mistake  in  describing  the  land  which  the  parties  intended 
should  be  convej^ed,  he  describing  it  as  the  east  half  instead 
of  the  west  half  of  the  northeast  quarter  of  the  section.  This 
deed,  shortly  after  its  execution,  was  recorded  as  executed, 
and  about  the  1st  of  August,  1881,  or  about  the  time  of  the 
discovery  of  the  mistake  in  the  description  of  the  land,  the 
same  scrivener  who  committed  the  original  mistake  attempted 
to  correct  it  bv  erasing  the  word  **  east "  and  insertinor  the 
word  *' west"  in  the  deed  which  he  orii]:inallv  drew,  and  the 
deed  as  thus  attempted  to  be  corrected  was  again  recorded. 

At  the  time  John  Re  Imond  attempted  to  convey  the  land 
to  appellee,  it  was  occupied  by  Benjamin  Redmond,  and 
appellee  resided  on  a  farm  near  by.  A  few  days  after  she 
purchased  the  land  she  moved  some  quilts,  double  coverlets 
and  a  rocking  chair  into  a  bedroom  not  occupied  by  her  son, 
Benjamin,  which  he  was  willing  she  should  use.  After  she 
had  purchased  the  land  and  before  the  15th  day  of  May,  187J), 
she  took  up  some  shrubbery  and  pie  plant  roots  and  moved 
them  from  where  she  was  living  to  the  land  she  purchased, 
also  rose  bushes,  peonies,  pinks,  and  some  currant  bushes, 
and  trimmed  and  trained  up  on  wires  her  grape  vine.  She 
took  actual  possession  of  the  land  and  commenced  residing  in 
the  house  on  the  premises  a  few  days  before  the  1st  day  of 
January,  1880,  but  several  months  after  the  judgment  of 
appellant  had  become  a  lien  on  the  land. 

On  the  Case,  as  made  by  the  evidence,  the  court  below  de- 
creed that  the  judgment  obtained  by  the  said  John  Hoover 
Was  no  lien  upon  the  land  in  controversy  as  against  appellee, 
and  that  the  levy,  »ale  and  purchase  were  null  and  void,  and 
that  said  John  Hoover  should  be  forever  enjoined  from  taking 
ont  Any  dottd  under  his  certificate  of  purchase,  and  pay  the 
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To  reverse  this  decree,  appellant  prosecutes  this  appeal. 

On  the  trial  in  the  circuit  court,  appellee  was  sworn  as  a 
witness,  and  testified  to  actual  notice  given  by  her  to  appel- 
lant, while  the  latter,  who  was  also  sworn  as  a  witness  for 
himself,  testified  with  equal  directness  and  as  positively  that 
he  had  never  received  any  notice  from  appellee,  or  any  one 
else,  that  Mrs.  Bedmond  had  purchased  the  land  in  contro- 
versy, or  had  any  interest  whatever  in  the  same. 

On  the  question  of  actual  notice,  the  evidence  being,  as  we 
conceive,  equallj^  balanced,  it  remains  to  be  determined 
whether  the  decree  of  the  court  below  can  be  sustained  on  the 
ground  that  appellee  had  such  possession  of  the  premises  at 
the  time  appellant's  judgment  became  a  lien  npon  the|iand,  as 
put  him  and  all  others  dealing  with  the  property  upon  in- 
quiry, which,  if  properly  prosecuted,  would  have  led  to  the 
knowledge  of  appellee's  claim  of  title  to  the  land  and  of  the 
mistake  made  in  the  description  of  the  land  in  the  deed  under 
which  she  claimed  to  hold  the  premises  in  controversy. 

The  law^in  this  State  is,  that  notice  by  possession  of  the 
premises,  to  be  sufficient,  must  be  of  that  open,  visible  char- 
acter which  from  its  nature  is  calculated  to  apprise  the  world 
that  the  property  has  been  appropriated  and  is  occupied;  also 
who  the  occupant  is,  or  from  which  the  occupant  may  be  readily 
ascertained.  It  must  be  of  such  a  character  as,  in  its  nature, 
is  calculated  to  arrest  the  attention,  and  put  any  other  person 
claiming  title,  upon  inquiry.  Truesdale  v.  Ford,  37  III.  210; 
Keys,  impleaded,  etc.,  v.  Test,  33  111.  316;  Strong  et  al.  v. 
Shea  et  al.,  83  111.  576. 

Such  actual,  notorious  and  visible  possession  of  premises  is 
sufficient  notice  to  a  subsequent  purchaser,  either  at  a  private 
or  judicial  sale,  of  the  occupant's  interest  and  title.  Phillips 
V.  Pitts  &  Co.,  78  111.  73. 

When  the  judgment  of  appellant  became  a  lien  on  the  land 
of  John  Kedmond,  appellee  was  residing  with  her  family  on 
another  farm  in  the  neighborhood,  and  the  land  in  controversy 
was  actually  occupied  by  Benjamin  Redmond,  and  was  in  his 
open  and  visible  possession.  There  was  nothing  to  indicate 
to  appellant  or  any  other  person  who  might  wish  to  purdiase 
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the  land,  that  appellee  claimed  any  interest  or  title  whatever 
to  the  premises.  The  few  acts  she  did  wliile  residing  with 
her  family  on  another  farm  in  the  neighborhood,  such  as 
removing  shrubbery,  rose  bushes,  currant  bushes  and  the  like, 
and  putting  a  few  things  in  one  of  the  rooms  of  the  house  on 
the  premises  occupied  by  Benjamin  Redmond,  which  a  stran- 
ger might  reasonably  suppose  belonged  to  the  family  in  pos- 
session, was  not  such  an  open,  visible,  notorious  and  exclusive 
possession  as  was  calculated  to  inform  persons  in  the  vicinity 
and  those  seeing  the  property,  that  some  person  had  appropri- 
ated it  and  was  using  and  occupying  it  for  his  own  use.  These 
acts  were  not  calculated  to  arrest  attention  and  put  prudent 
and  careful  persons  on  inquiry  to  ascertain  whether  the  per- 
son doing  such  trifling  acts  had  any  claim  or  title  to  the  land 
npon  which  they  were  done.  Had  it  been  shown  that  Benja- 
min Redmond,  who  was  in  the  actual  possession  of  the  land 
at  the  time  it  is  claimed  to  have  been  sold  by  John  Redmond 
to  appellee,  was  the  tenant  of  appellee,  then  his  possession  as 
such  tenant  would  have  been  her  possession,  and  inquiry 
should  have  been  made  of  him,  and  if  so  made,  appellant 
would  have  obtained  full  knowledge  of  the  claim  of  appellee 
to  the  land;,  and  of  the  mistake  made  in  the  deed  conveying 
it  to  her.     But  no  proof  of  such  tenancy  was  made. 

We  think  the  evidence  fails  to  show  that  appellee  had  such 
possession  of  the  premises  as  put  appellant  on  inquiry,  and 
that  failure  to  make  such  inquiry  does  not  deprive  him  of  the  ' 
character  of  an  innocent  purchaser.  •^  The  evidence  therefore 
fails  to  sustain  the  decree  of  the  court  below,  and  it  must  be 
reversed  and  the  cause  remanded. 

Decree  reversed. 
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George  H.  Cox. 

V. 

Henry  Keiser. 

1.  Taking  a  note  for  a  debt— Extending  time  op  payment  — Tak- 
ing a  note  or  acceptance  for  a  pre-existing  debt  extends  the  time  of  payment  (i 
such  debt  until  the  maturity  of  the  note  or  acceptance  and  suspends  the 
remedy  of  the  creditor  until  the  maturity  of  the  note  or  bill. 

2.  Mechanic's  lien— Debt  not  due.— A  petition  for  a  mechanic's 
lien,  filed  by  appellee  October  26,  1882.  Appellee  had  made  repairs  on  A's 
mill  and  in  settlement,  July  1,  1882,  accepted  three  drafts  payable  respect- 
ively in  two,  four  and  six  months.  In  September,  1882,  A  conveyed  the 
premises  to  appellant.  These  acceptances  were  not  received  by  appelhe  in 
absolute  payment.  He  deposited  th?ra  in  a  bank  and  they  were  credited  to 
him  on  his  account  and  in  his  bank  book.  He  indorsed  them  to  the  bank, 
but  as  they  fell  due  and  were  not  paid  he  took  them  up.  On  the  trial 
appellee  produced  the  three  acceptances  and  proved  that  he  had  paid  the 
money  b-ick  to  the  bank  for  them  after  he  had  filed  his  petition  in  this  case. 
Held,  that  the  claim  of  appellee  was  not  due  when  he  filed  his  petition  'or  a 
mechanic's  lien,  and  it  was  error  for  the  court  to  decree  him  a  lien  on  the 
premises  in  controversy  and  for  a  sale  of  the  same. 

Appeal  from  the  Circuit  Court  of  McLean  countv;  tlio 
Hon.  O.  T.  Rekves,  Judge,  presiding.  Opinion  tiled  Novem- 
ber 21,  1884. 

Messrs.  Williams,  Burr  &  Cape:^,  for  appellant;  that  talc- 
\xig  a  note  or  acceptance  at  a  future  day  for  a  debt  extends  the 
time  of  payment  of  the  debt  and  suspends  the  remedy  for  its 
collection  until  the  maturity  of  the  note  or  acceptance,  cited 
Happy  V.  Mosher,  48  N.  Y.  313;  McCreary  v.  Carrinj^ton,  35 
Ala.  G89;  Wilbur  w  Jerneyon,  11  R.  I.  113;  Movvring  v. 
ifobile  Ins.  Co.,  27  Ala.  254;  Smith  v.  Owens,  21  Cal.  11; 
llall  V.  Richardson,  16  Md.  398;  Black  v.  Zacharie,  3  How. 
(U.  S.)  527;  2  Addison  on  Contracts,  *1200, 

Messrs.  Keurick,  Lucas  &  Spencer,  for  appellee;  that 
when  the  notes  were  taken  there  was  an  implied  agreement 
that  if  not  paid  at  maturity  appellee  might  surrender  thciii 
and  sue  on  the  original  contract|  and  when  there  was  a  default 
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in  any  material  part  of  the  contract  appellee  had  the  right  to 
rescind  the  entire  contract,  cited  Shaftner  v.  Killian,  7  Brad- 
well,  620;  Bannister  v.  Read,  1  Gilm.  92;  Carney  v.  New- 
berry, 24  111.  203;  Dobbins  v.  Higgins,  78  111.  440;  Withera 
V.  Reynolds,  2  B.  &  Ad.  882;  Franklin  v.  Miller,  4  Ad.  & 
Ell.  599. 

Even  if  the  notes  had  become  the  property  of  the  bank  that 
would  not  be  a  waiver  of  the  lien,  if  they  were  produced  on 
the  trial:  Bayard  v.  McGraw,  1  Brad  well,  141;  Ruch  v. 
Fisher,  8  Phila.  44;  Graham  v.  Holt,  4  B.  Mon.  (Ky.)  87; 
Kean  v.  Dnfreuse,  3  S.  &  R.  233;  Oliphant  v.  Church,  7 
Harris,  (19  Pa.  St.)  318. 

Davis,  J.  This  was  a  petition  for  a  mechanic's  lien  filed 
by  appellee  on  the  26th  day  of  October,  1882,  against  Thomas 
J.  Cox  et  al. 

Thomas  J.  Cox  was  the  owner  of  a  flourino:  mill  and  Keiser 
was  a  millwright  in  Bloomington.  Keiser  commenced  on  the 
20th  of  April,  1882,  and  from  that  time  nntil  the  19th  of 
June,  of  same  year,  did  certain  repairs  and  applied  certain 
machinery  for  this  mill,  amounting  in  the  aggregate  to  the 
sum  of  $850,  under  the  orders  of  Thomas  J.  Cox.  No  specific 
contract  as  to  price  was  made  between  the  parties,  but  appel- 
lee was  to  receive  what  said  labor,  repairs  and  improvements 
were  reasonably  worth,  and  thej'  were  to  be  completed,  fur- 
nished and  put  in  within  a  reasonable  time.  No  time  was 
specified  in  the  contract  when  payment  should  be  made  for 
such  work  and  materials,  but  on  the  1st  day  of  July,  1SS2, 
appellee  and  the  said  Thomas  J.  Cox  had  a  settlement,  and 
Cox  on  that  day  accepted  three  drafts  drawn  on  him  by 
appellee  for  8283.33  each,  with  interest,  one  payable  in  two, 
one  in  four,  and  the  other  in  six  months  after  date.  These 
acceptances  were  not  received  by  appellee  in  absolute  pav- 
meat.  He  deposited  them  with  the  People's  Bank,  of  Bloom- 
iiii^ton,  and  the  bank  credited  him  with  the  full  amount  of 
thera  on  his  account  and  in  his  bank  book.  lie  indorsed 
them  to  the  bank,  but  as  they  fell  due  and  were  not  paid  ho 
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took  them   up.     They  were  in  the  hands  of  the  bank  at  the 
time  of  the  commencement  of  this  snit. 

On  the  12th  of  September,  1882,  Thomas  J.  Oox  con- 
veyed by  warranty  deed  the  premises  in  controversy  to  appel- 
lant. 

On  tlie  trial  appellee  produced  the  three  acceptances  which 
he  had  taken  from  Thomas  J.  Cox  on  the  settlement,  and 
proved  that  he  had  paid  the  money  back  to  the  bank  for  them 
after  he  had  iiled  Ins  petition  in  this  case. 

On  the  hearing  the  court  below  found  the  issues  for  appel- 
lee, and  rendered  a  decree  in  his  favor  for  $795  and  a  lien 
on  the  premises  in  controversy.  To  reverse  the  decree  the 
case  is  brought  by  appellant  to  this  court. 

It  is  claimed  by  appellant  that  when  proceedin2:s  were  com- 
menced by  appellee  to  enforce  the  lien  in  this  case  the  debt 
was  not  due,  for  that  appellee,  by  taking  the  three  accept- 
ances of  Thomas  J.  Cox,  due  at  a  future  day  for  the  amount 
found  due  on  settlement,  suspended  the  right  of  appellee  to 
enforce  his  lien  until  the  maturity  of  the  notes. 

Sec.  1,  of  chapter  32,  entitled  Liens,  Revised  Statutes,  paire 
717,  provides,  among  other  things,  that  the  person  who  fnr- 
nishes  labor,  materials  or  services  to  the  owner  of  land,  shall 
have  a  lien  upon  such  land  for  the  amount  due  to  him  for 
such  labor,  material  or  services.  By  this  section  it  seems  that 
to  entitle  a  party  claiming  a  lien  to  file  a  petition  to  enforce 
it,  his  debt  must  be  due.  If  his  debt  is  not  due  he  can  not 
commence  the  proceeding  originally.  He  must  wait  until 
some  party  entitled  to  a  lien  commences  a  proceedinir,  when, 
under  section  16  of  same  chapter,  page  718,  he  ma}'  become  a 
party  and  have  his  claim  allowed,  subject  to  a  reduction  of 
interest  from  the  date  of  the  judgment  to  the  time  such  claim 
is  due  or  payable.  Was  appellee's  claim  due  when  he  filed 
his  petition  in  this  case  for  a  lien? 

In  the  cise  of  Happy  v.  Mosher  et  ah,  48  N.  Y.  313,  it  was 
held  that  taking  a  note  upon  time  for  an  antecedent  debt  does 
not  operate  as  payment  of  the  debt  for  which  it  was  given,  but 
it  always  has  tlie  effect  of  extending  the  time  of  payment  of 
the  debt  until  the  note  matures,  and  until  its  maturity  no 
suit  could  be  brought  upon  it. 
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In  McCrarjr  v.  Carrington,  35  Alabama,  698,  it  is  held,  the 
only  effect  which  the  giving  by  a  debtor  of  his  bill  of  ex- 
change for  a  pre-existing  debt,  has  upon  such  debt,  is  to  sus- 
pend the  creditor's  remedy  upon  it  until  the  maturity  of  the 
bill. 

The  rule  in  Ehode  Island  is,  giving  a  note  for  a  precedent 
debt  does  not  prima  Jhcie  operate  as  absolute  payment  of  the 
debt,  but  rather  as  an  extension  of  credit  or  as  only  condi- 
tional payment;  and  if  the  note  at  maturity  is  not  paid,  the 
riirht  to  sue  the  orisinal  debt  and  enforce  its  securities  revives. 
Wilbur  et  al.  v.  Jernegan  et  al.,  11  Rhode  Island,  113. 

In  Black  et  al.  v.  Zacharie  &  Co.,  3  Howard  (U.  S.),  433,  the 
facts  were  that  Black  had  sold  on  account  of  Zacharie  &  Co. 
a  cargo  of  sugar  and  molasses,  and  the  supposed  debt  for  which 
the  attachment  in  the  case  was  issued  was  for  the  proceeds  of 
the  same.  One  question  arising  in  the  case  was  whether  at 
the  time  of  the  commencement  of  the  suit  of  Zacharie  &  Co. 
there  was  an}'  debt  due  to  them  upon  wliich  the  attachment 
could,  under  the  circumstances,  be  maintained.  Justice  Story 
in  delivering  the  opinion  of  the  court  said,  "It  is  plain  to  us 
tliat  there  was  no  debt  due  to  Zacharie  &  Co.  at  the  time 
when  the  attachment  was  made.  The  supposed  debt  was  for 
the  proceeds  of  a  cargo  of  sugar  and  molasses,  sold  by  Black 
on  account  of  Zacharie  &  Co.  Assuming  those  proceeds  to  be 
doe  and  payable,  Zacharie  &  Co.  had  drawn  certain  bills  of 
exchange  upon  Black,  which  had  been  accepted  .by  the  latter 
for  the  full  amount  of  those  proceeds,  ahd  all  of  those  bills  had 
been  negotiated  to  third  persons,  and  were  then  outstanding, 
and  three  of  them  were  not  yet  due.  It  is  clear  upon  princi- 
ples of  law  that  there  was  a  suspension  of  all  right  of  action 
in  Zacharie  &  Co.,  until  after  those  bills  hc\d  become  due  and 
dishonored,  and  were  taken  up  by  Zacharie  &  Co.  It  amounted 
to  a  new  credit  to  Black  for  the  amount  of  tJiose  acceptances, 
during  the  running  of  those  acceptances." 

Chitty  in  his  work  on  Contracts,  page  1134sa3^s:  MVhere  the 
creditor  accepts  a  bill  or  note  on  account  of  his  debt,  it  is  held 
to  be  taken  by  him  as  a  qualified  or  conditional  payment,  and 
accordingly  during  the  currency  thereof,  the  original  remedy 
IB  suspended  or  in  abeyance." 
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We  are  aware  that  Bome  courts  have  held  differently,  bnt 
we  are  inclined  to  uphold  the  doctrine  that  the  taking  a  note 
or  acceptance  for  a  pre-existing  debt  extends  the  time  of  pay- 
ment of  such  debt  until  the  maturity  of  the  note  or  accept- 
ance taken,  and  suspends  the  remedy  of  the  creditor  until  the 
maturity  of  the  note  or  bill. 

In  this  case,  therefore,  the  claim  of  appellee  was  not  due 
when  he  filed  his  petition  for  a  mechanics'  lien,  and  the  court 
erred  in  granting  him  a  decree  for  a  lien  on  the  premises  in 
controversy,  and  for  a  sale  of  the  same.  The  decree  must  be 
reversed  and  the  cause  remanded. 

Decree  reversed. 

McCuLLOUcn,  J.,  dissents. 


Albert  G.  Ruggles 

V. 

John  Blank. 


1.  Practice— Vatit A NCE.— Where  the  case,  as  raade  by  appellee  in  his 
potition  for  a  mechanic's  lien  against  app  -llant  and  A»  was  simply  one  of  a 
sale  and  delivery  by  him  of  lumber,  etc.,  to  A  to  be  used  by  the  latter  in 
erecting  a  house,  and  the  case  made  by  the  proof  was  a  purchase  of  the 
lumber  by  appellee  of  B,  and  a  deliver}'  of  the  same  to  A,  on  the  promise 
to  pay  B  for  the  same.  Held,  that  the  case  made  out  by  the  proof  is  so 
variant  from  the  ona  stated  in  the  bill,  that  the  petition  should  be  dis- 
missed. 

2,  Pleading— MtsciTANtc's  i.ten. — A  party  seeking:  to  enforce  a  lien 
imder  the  statute  relating  to  mechanirs'  liens  must,  by  his  pleadings,  bring 
himself  strictly  within  the  terms  of  the  law,  and  show  his  right  to  the  lien 
as  against  those  made  defendants. 

S.  Suit  by  surety  pou  mechanfc's  lien.— "Where  lumber  was  fur- 
nished by  B  to  A,  who  had  the  equitable  title  to  the  land,  on  which  he  built 
a  house  with  said  lumber,  and  appellee  wa^j  the  surety  or  guarantor  to  B 
that  he  would  see  the  lumber  paid  for,  and  did  afterward  pay  su<:h  bill. 
Held,  that  for  the  lumber  so  paid  by  him  as  surety  or  guarantor,  the  statute 
gives  him  no  right  to  a  mechanic's  lien  on  the  house  or  lots. 

4.      OwNEU  OP  LAND  01  VINO  BOND  FOTl  A  DEED  TO  PURCHASEn— LlEN. 

—Two  lots  were  sold  by  M.  to  A,  and  a  deed  left  as  an  escrow,  to  be  deliv- 
ered to  A  upon  the  payment  of  the  note  given  for  the  purchase  money.    A 
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built  a  hoiifle  on  the  land,  but  did  not  pay  for  the  lumber.  A  being  unable 
to  pay  the  note,  by  arrsmgeraent  the  deed  left  as  an  escrow  was  surrendered, 
and  appellant  paid  to  M.  the  amount  due,  and  by  order  of  A  received  from 
M.  a  deed  of  the  lots,  and  appellant  gave  to  A  an  instrument  in  writin  r, 
agreeing  to  re-convey  to  A  upon  payment,  etc.  Appellee,  who  was  A's 
8ure-y  for  the  payment  of  the  lumber,  files  a  petition  for  a  mechanic's  lien 
against  app'^Uant  and  A.  Held,  that  appellant  occupies  the  position  M. 
occupied  when  he  conveyed  the  lots  to  him,  and  he  can  not  now  be  required 
to  pnrt  with  his  title  until  he  receives  full  payment  of  the  purchase  money  he 
paid  for  the  lots. 

Appeal  from  the  Circuit  Court  of  Cass  county;  the  Hon. 
C.  Eplkr,  Judge,  presiding.  Opinion  filed  November  21, 
1884. 

Messrs.  MoRRit«ON  &  Whitlock,  for  appellant;  that  tlie 
Mechanic's  Lien  Law  was  passed  for  tlie  benefit  of  builders 
and  material  men,  and  can  not  be  extended  by  imj)lication, 
cited  Cook  v.  Ileald,  21  111.  425;  Brady  v.  Anderson,  24  III. 
110;  Rotligerber  v.  Dupuy,  64  111.  452;  Arbuckle  v.  I.  M.  K. 
R.  Co.,  81  111.  429;  Greenwood  v.  Town  Man.  Co.,  2  Swan 
(Tenn.),  130. 

Blank  did  not  ^furnish  the  lumber  and  can  not  be  substi- 
tuted to  the  legal  rights  of  tlie  Russells  so  as  to  enforce  the 
lien:  C.  &  V.  R.  R.  Co.  v.  Fackney,  78  III.  116;  Fitzgerald 
V.  First  Prcs.  Church,  1  Mich.  (N.  P.)  243;  Roberts  v.  Fow- 
ler,  4  Abbott  Pr.  (N.  Y.)  263;  Rollin  v.  Cross,  45  N.  Y.  767; 
Caldwell  v.  Lawrence,  10  Wis.  331;  Pearsons  v.  Tincker,  36 
Maine  (1  Heath.),  384;  Tuttle  v.  Home,  14  Minn.  145;  Jaegc 
V.  Bossieux,  15  Grattan,  83. 

Appellant  occupies  as  favorable  a  position  as  Mather  would 
have  occupied  had  he  not  conveyed  the  land  to  appellant  or 
Laird:  Hicte>x  v.  Greenwood,  94  III.  266;  Pratt  v.  Pratt,  96 
111.  184;  Phoenix  M.  L.  Ins.  Co.  v.  Batchen,  6  Bradwell,  621. 

Mr.  George  L.  Warlow,  for  appellee;  that  a  deed  absolute 
in  termi  if  intended  to  secure  an  indebtedness  is  a  mortijaffe, 
cited  Ewart  v.  Walling,  42  111.  453;  Preschbaker  v.  Heirs, 
etc.,  32  111.  475. 

Davis.  J.  This  was  a  petition  filed  by  appellee  against 
appellant  and  Ernest  E.  Laird  to  enforce  a  mechanic's  lien 
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ftfjainst  two  town   lots,  on  which   it  is  claimed  a  house  was 
erected  by  Laird  with  materiuls  furnished  by  appellee. 

Blank,  in  his  petition,  claims  that  on  April  2,  1882,  he 
sold  and  delivered  to  Ernest  E.  Laird  a  certain  bill  of  Inm- 
her,  hardware  and  tinware,  to  be  used  by  him  in  erecting  a 
honse  on  certain  described  lots  in  Ashland,  for  which  mate- 
rials Laird  a«freed  to  pay  him  in  sixty  days,  or  before  June 
24th  followin<]r.  , 

L:iird  withdrew  a  deinnrrer  he  had  filed  to  the  petition  and 
making  a  default,  suifered  a  decree  ^ro  confesso  to  l>e  taken 
against  him.  Appellant  answered  the  petition,  denying  in 
Ills  answer  that  ap])ellee  sold  and  delivered  to  Laird,  on  a  con- 
tract or  otherwise,  the  lumber  to  build  the  honse  on  the  lota 
as  alleged  in  the  petition,  but  claimed  that  the  lumber  with 
which  the  house  was  built  was  sold  to  Laird  bv  J.  S.  and  G. 
S.  liussell,  and  Blank  was  security  to  the  Hussells  for  the  pay- 
ment of  the  lumber  they  sold  to  Laird. 

Evidence  was  heard  before  the  master  in  chancery,  and  on 
the  hearing  before  the  court  a  decree  was  rendered  in  favor 
of  appellee  for  the  sale  of  the  lots  and  a  distribution  of  the 
proceeds.  An  appeal  was  taken  by  appellant  to  reverse  the 
decree. 

It  was  clearly  proved  by  the  clerk  of  the  Hussells  who  made 
the  sale,  that  the  lumber  with  which  the  house  was  bnilt  was 
sold  by  the  firm  to  John  Blank  and  charged  to  him,  and  he 
was  looked  to  for  the  pa3'ment  of  the  bill. 

Tlie  firm  refused  to  sell  the  lumber  to  Laird,  but  was  will- 
ing to  sell  it  to  Blank,  and  it  was  agreed  by  appellee  that  if 
the  firm  would  let  it  go  out  he  would  see  it  paid, and  thelum- 
ber  was  furnished  on  those  terms. 

The  testimony  of  appellee  was  substantially  the  same.  lie 
claimed  to  have  paid  the  Hussells  for  the  lumber.  All  he 
claimed  to  have  furnished  himself  was  some  tin  gutters  and 
pipe  which  was  worth  about  three  dollars.  The  itemized  bill 
of  the  lumber  was  made  out  by  J.  S.  &  G.  S.  Russell  against 
John  Blank  for  lumber  furnished  E.  Laird,  April  25,  1882, 
and  was  dated  February  5, 1882,  and  amounted  to  $108.65. 

It  is  a  very  familiar  rule  in  chancery  that  the  allegations 
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and  proofs  must  correspond.  A  complainant  must  recover,  if 
at  all,  on  the  case  made  by  his  bill.  Ue  is  not  permitted  to 
state  one  case  in  tlie  bill  and  make  out  a  different  one  in  proof. 
Although  a  good  case  may  appear  in  the  evidence,  j^et  if  it  be 
variant  from  the  one  stated  in  the  bill  the  bill  will  be  dis- 
missed.    McKay  v.  Bissett  et  al.,  5  Gilm.  499. 

Tested  by  this  rule  the  petition  in  this  case  should  have  been 
dismissed  by  the  court  below.  The  case  as  made  by  appellee 
in  his  petition  was  purely  and  simply  one  of  a  sale  and  deliv- 
ery by  him  of  lumber,  hardware  and  tinware  to  Ernest  E. 
Laird,  to  be  used  by  the  latter  in  erecting  a  house  on  certain 
lots  described  therein.  The  case  made  by  the  proof  is  a  pur- 
chase of  the  lumber  by  John  Blank  of  J.  S.  ife  G.  S.  Knssell, 
and  a  delivery  of  the  same  to  Ernest  E.  Laird  on  the  promise 
to  pay  the  Rnssells  for  the  same. 

The  evidence  utterly  failed  to  prove  the  case  as  set  forth  in 
the  petition  and  fur  that  reason  appellee  was  not  entitled  to  the 
decree  granted  him  by  the  court. 

The  case  made  by  the  proof  was  not  only  so  variant  from  the 
one  set  out  in  the  petition  as  to  require  the  dismissal  of  the 
petition,  but  it  is  one  which,  if  properly  set  out  in  the  plead- 
ings, would  not  entitle  appellee  to  a  mechanic's  lien. 

A  party  seeking  to  enforce  a  lien  under  the  statute  relating 
to  mechanics'  liens  must,  by  his  pleadings,  bring  himself 
strictl}'  within  the  terms  of  the  law  and  show  his  right  to  the 
lien  as  against  those  made  defendants.  Crowl  v.  Nagle  et  al., 
86  111.  437;  Belanger  et  al.  v.  Hersey  et  al.,  90  111.  70. 

Sec.  1,  Chap.  82,  Revised  Statutes,  1874,  provides,  "That 
any  person  who  shall  by  contract,  express  or  implied,  or 
partly  express  or  partly  implied,  with  the  owner  of  any 
lot  or  piece  of  land,  furnish  labor  or  materials  or  services  as 
an  architect  or  superintendent  in  building,  altering,  repairing 
or  ornamenting  any  house  or  other  building  or  appurtenances 
thereto  on  such  lot,  or  upon  any  street  or  alley  and  connected 
with  such  building  or  appurtenance,  shall  have  a  lien  upon 
the  whole  of  sucli  tract  of  land  or  lot,  and  upon  such  house  or 
building  and  appurtenances  for  the  amount  due  to  him  for 
such  labor,  material  or  services." 
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The  evidence  does  not  sliow  tliat  appellee  furnished  the 
Inniber  with  which  the  lioiise  erected  on  tiie  two  lots  wus 
hiiilt.  Tlie  lumber  was  furnished  by  J.  S.  &  G.  S.  Kussell  to 
Ernest  E.  Laird,  who  had  the  equitable  title  to  the  lot*?,  and 
was  by  liiin  used  in  the  building  of  the  house. 

Appellee  was  the  surety  o"  guarantor  to  the  Knssells  that 
lie  wonJd  see  the  lumber  paid  for,  and  did  afterward  pay 
them  the  amount  of  their  bill  of  lumber  cliarged  to  liiin. 
For  the  money  so  paid  by  him  as  surety  or  guarantor,  the 
statute  gives  liim  no  right  to  a  mechanic's  lien  on  the  house 
or  lots. 

Even  if  he  could  be  subrosrated  to  the  risrhts  of  the  Rus- 
sells,  it  would  be  under  a  bill  Iramed  differently  to  the  peii- 
tion  in  this  case. 

Tiie  court  also  erred  in  decreeins:  that  the  riijhts  of  Ali)ert 
G.  Knggles  are  subject  to  the  rii^hts  of  John  Blank,  and  in 
decreeing  that  out  of  the  proceeds  of  the  sale  of  the  premises, 
after  paying  costs  of  the  proceeding  and  expenses  of  sale,  the 
commissioner  appointed  to  sell  should  pay  to  John  Blank  the 
sum  of  $115.10  and  interest  due  on  same,  and  'the  surplus,  if 
any,  to  Ernest  E.  Laird. 

The  evidence  clearly  established  that  the  two  town  lots  on 
wjiich  the  house  was  built  were  owned  in  fee  by  the  heirs  of 
John  Mathers  and  were  sold  to  Ernest  E.  Laird,  and  a  deed 
made  and  placed  as  an  escrow  in  the  hands  of  a  banker,  to  be 
delivered  to  Laird  on  his  paying  the  amount  of  a  note  given 
by  him  at  the  time  of  the  sale  for  $110.  Laird  took  posses- 
sion of  the  lots  and  built  the  house,  but  was  unable  to  pay  the 
note  given  for  the  purchase  mone\'^;  and  an  arrangement  was 
made  with  him  by  appellant  under  which  the  deed  left  as  an 
escrow  was  surrendered,  and  appellant  paid  to  the  Mather 
heirs  the  sum  of  $112.35,  and  by  order  of  Laird  received  a 
deed  from  them  dated  Ausjust  26,  18S2,  bv  which  they  con- 
veyed  to  him  in  fee  the  two  lots  in  question,  and  appellant 
gave  to  Laird  an  instrument  in  writing  by  which  he  agreed 
that  he  would  make  Laird  a  warranty  deed  to  the  lots  on  the 
payment  by  Laird  to  appellant  of  $375  by  February  1,  1^84. 

It  was   held  in   Ilickox  v.   Greenwood,  94  111.  266,  that 


Third  District — May  Term,  1884.        441 

Ruggles  y.  Blank. 

'^  w  \L*re  the  owner  of  land  gives  a  bond  or  contract  for  a  deed 
t(i  the  purchaser,  who  procures  a  building  to  be  erected 
thereon,  the  lien  of  the  mechanic  attaches  upon  the  purchas- 
er's interest  only,  and  the  vendor  can  not  be  required  to  part 
with  his  title  until  he  receives  full  payment  of  his  purcliase 
money.  Tiie  vendor  in  such  cane  does  not  occupy  the  posi- 
tion of  a  prior  incumbrancer  within  the  meaning  of  Sec.  17  of 
the  Mechanic's  Lien  Act.  Where  a  mechanic's  lien  is  estab- 
lished .against  a  party  holding  a  lot  under  a  bond  for  a  deed, 
who  has  not  paid  the  purchase  money,  a  sale  ot*  the  property 
should  be  ordered,  subject  to  the  rights  of  the  vendor,  and  out 
of  the  proc'jeds  the  mechanic  should  first  be  paid  and  then 
the  amount  due  any  subsequent  incumbrancer,  and  the  bal- 
ance, if  any,  to  the  party  against  whom  the  lien  exists." 

"We  think  in  the  case  before  us,  that  appellant,  by  paj-ing 
the  amount  of  purchase  money  due  the  Mather  heirs  and  ob- 
tainins:  the  lei'al  title  to  the  two  lots  on  which  the  house  was 
built,  occupies  the  position  the  heirs  occupied  when  they  con- 
veyed the  land  to  him  and  that  he  can  not  now  be  required  to 
part  with  his  title  until  he  receives  full  payment  of  the  pur- 
chase money  he  paid  for  the  lots.  And  therefore,  if  the  lien 
of  appellee  be  at  any  timo  established,  the  lots  can  only  be 
sold  subject  to  the  right  of  appellai»t,  or  if  sold,  that  out  of 
the  proceeds  of  sale,  appellant  be  first  paid  the  sum  of 
$112.35,  with  interest  from  the  day  he  paid  such  sum  to  the 
Mather  heirs. 

The  decree  of  the  circuit  court  must  be  reversed  and  the 
cause  remanded. 

Decree  reversed. 
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Alexandeb  K  Chesnut,  Jr.,  et  al. 

V. 

Thohas  J.  Chesnut  et  al. 

1.      RELTNqurSHMENT  OP    DOWER — CONSTRUCTION    OF    INSTRUMENTS— 

Patent  ambiguity. — Appellant,  an  heir,  authorized  appellees  (one  of 
whom  was  an  heir  and  the  other  the  husband  of  an  heir  for  whom  he  was 
acting)  to  compromise  and  obtain  the  widow's  relinqaishment  of  dower  not 
yet  assigned  and  homestead  in  the  estate  in  which  they  were  interested. 
Accordingly  for  $6,500  paid  by  appellees,  two  instruments  were  executed. 
The  one  was  a  full  and  perfect  release  of  all  the  widow's  rights,  inclnJing 
the  right  of  do^er,  to  the  heirs  and  devisees  who  had  such  an  interf-stin  the 
property  as  to  render  the  releaso  valid;  the  other  was  a  qu"tclaira  deed 
from  the  widow  to  appellees  releasing  her  rights  of  dower  and  homestead. 
Appellant  refused  to  contribute  his  share,  on  the  ground  that  the  instru- 
ments were  inoperative  for  the  purpose  of  releasing  the  right  of  dower  to  the 
heirs  and  devisees.  Held,  that  the  two  instruments  were  executed  at  the 
same  tim3  and  relate  to  the  same  subject  and  must  be  construed  locrether, 
and  if  there  is  a  patent  ambiguity  which  may  reasonably  be  construed  in  two 
way8,one  of  which  would  effectuate  the  intentions  of  the  pai'tie^,  and  the  other 
defeat  them,  the  former  construction  should  be  adopted;  that  under  the 
contract,  in  the  absence  of  all  fraud  and  unfair  dealing,  appellant  is  liable 
for  his  share. 

2.  Dower — Legal  and  equitable  interest. — Where  a  father  in  the 
lifetime  of  bin  firat  wife  made  a  parol  gift  of  a  tract  of  land  to  his  son  upon 
the  condition  that  he  would  improve  the  same  and  reside  upon  it,  and  the 
same  beint?  vacant  the  son  moved  upon  it  and  resided  there,  making  lasting 
and  valuable  improvement*?,  and  after  his  death  h's  wife  and  child  iive<l 
there  and  the  father  during  the  lifetime  of  his  son  recognized  his  right  to  it 
and  promis  *d  from  tim3  to  time  to  deed  the  same  to  him,  but  died  without 
having  fulfilled  his  promise.  Held,  that  the  execution  of  the  agreement  on 
the  part  of  the  son  by  theexpenditure  of  money  in  improvements  and  the 
res  de nee  thereon  was  a  sufficient  consideration  in  equity  to  support  the 
promise  of  the  father  to  deed  him  the  land  and  entitled  him  to  a  specific 
perfoimance  of  the  same,  and  that  a  second  wife  of  the  father  would  not  be 
entitled  to  dower  in  such  land. 

3.  Contribution — Tenants  in  common — Dower. — The  widow *s  right 
to  dower,  not  assigned,  is  an  incumbrance  endangering  the  estate,  and  one 
tenant  in  common  can  compel  contribution  from  another  for  extinguish- 
ing it. 

4.  Infant — Contribution. — ^The  right  to  compel  contribution,  in 
equity,  for  protecting  the  common  title,  may  be  enforced  as  wel!  p gainst 
infants  as  adults,  but  the  court  will  scrutinize  the  transaction  closely  to  see 
that  the  interests  of  the  infant  are  jealously  guarded  and  properly  protected. 
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Appeal  from  the  Circuit  Court  of  Moro^an  county;  the 
Hon.  C.  Epler,  Judge,  presiding.  O^Tiniou  tiled  JSoveinber 
21,  1884. 

Messrs.  Ktrby  &  Drown  and  Mr.  I.  R  Brown,  for  a])pel- 
lants;  that  a  court  of  equity  would  enforce  specific  perlorna- 
flnce  of  the  aijreement  of  testator  to  his  son  Nelsoiu  cited 
Freeman  v.  P'reeman,  39  N.  Y.  34;  Twiss  v.  Georo:e,  33  Mich. 
253;  Atkins  v.  Jack$on,  8  Ind.  31;  Davis  v.  Davis,  13  N.  J. 
Eq.  246;  Lani^ston  v.  Bales,  84  III.  524;  Bright  v.  Bright,  41 
111.  97;    Kurtz  v.  ilibner,  55  111.  514. 

Where  the  legal  title  is  in  the  husband  and  tlie  equitable 
title  in  another  at  the  time  of  the  marriai^e,  no  ri-jht  of  dower 
attaches  as  against  such  equitable  title:  Firestone  v.  Fire- 
stone, 2  Ohio,  415;  Dean  v.  Mitchell.  4  J.  J.  Marsh,  451;  2 
Perry  on  Trusts,  2d  Ed.  §  322;  Washburn  on  Keal  Property, 
4th  Ed.  204;  Derush  v.  Brown,  8  Ham,  412;  Green  v.  Green, 
1  Ham,  249;  Cooper  v.  Whitney,  3  Hill,  97. 

Until  assignment,  the  widow's  dower  is  merely  inchoate,  and 
is  not  the  subject  of  sale  and  transfer  until  it  is  allotted:  Hoots 
V.  Graham,  23  111.  81;  Chicago  Dock  Co.  v.  Kinzie,  49  111. 
290. 

It  is  no  defense  to  an  action  of  dower,  that  the  widow  has 
released  her  right  to  a  stranger:  2  Scribneron  Dower,  2d  Ed. 
807;  Pixley  v.  Bennett,  11  Mass.  298;  Robinson  v.  Bates,  3 
Met.  40;  Littlefield  v.  Crocker,  30  Me.  192;  Taylor  v.  Fowler, 
18  Ohio,  557;  Blain  v.  Harrison,  11  111.  384;  Summers  v. 
P*abb,  13  111.  483:  Gove  v.  Gather,  23  111.  634;  Larter  v. 
Walker,  2  Ohio,  337. 

Messrs.  Morrison  &  Whitlook,  for  appellees;  as  to  contri- 
bution among  tenants  in  common,  cited  Chicago  Dock  Co.  v. 
Kinzie,  49  111.  289;  Titsworth  v.  Stout,  49  111.  78;  Selb  v. 
Montague,  102  111.  446;    106  111.  49. 

IIiGBEE,  P.  J.  A  bill  for  partition  was-fi'ed  in  the  Morg^an 
Circuit  Court  on  the  25th  day  of  January,  1882,  by  Mary  A. 
Jones,  John  M.  Jones,  her  husband,  and  Wlllard  S.  Chesnut, 
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an  infant,  by  his  gnardian  and  mother,  Sarah  A.  Chesnut, 
against  Thomas  J.  Chesnut,  Matilda  Donavan,  Alexander  R. 
Chesnut  Jr.,  and  Emilv  Chesnut,  alleijincr  that  one  Alexander 
R,  Chesnut  Sr.,  died  intestate  as  to  the  lands  described,  on 
the  23d  day  of  June,  1S80,  tl)e  owner  of  certain  lands  in 
Morgan  county  known  as  the  Eector  farm,  consisting  of  252 
acres.  He  left  surviving  him  the  said  E:nily  Chesnut,  his 
widow,  Mary  A.  Jones  Thomas  J.  Chesnut,  Alexander  R. 
Chesnut  Jr.,  and  Matilda  Donavan,  his  children,  and  Willard 
S.  Chesnut,  a  grandson,  his  only  heirs  at  law,  to  whom  the 
said  lands  descended  as  tenants  in  common,  subject  to  the 
said  widow's  right  of  dower. 

Appellants,  Alexander  R.  Chesnut  Jr.,  and  Willard  S. 
Chesnu  ,  the  only  parties  who  complain  of  the  decree  in  this 
cause,  each  answered  admitting  the  substantial  allegations  of 
the  bill,  and  filed  separate  cross-bills,  upon  which  issues  were 
formed  and  tried,  under  wliich  the  questions  presented  for 
our  decision  arise. 

From  the  cross-bills  and  the  proofs  in  the  record  it  appears 
that  Alexander  R.  Chesnut  Sr.,  died  testate,  in  Morgan 
county,  where  his  will  was  admitted  to  probate,  and  Thomas 
J.  appointed  sole  executor  of  the  same;  that  by  his  will  said 
testator  devised  to  eacli  of  his  children  and  his  said  grand- 
cliild.  certain  lands  in  Lojijan  and  Morixan  counties;  that  he 
acquired  title  to  the  Rector  farm  after  the  making  of  his  said 
will  and  the  same  descended  to  his  heirs  as  intestate  property; 
that  the  said  Emily,  his  widow,  was  a  second  wife,  to  whom  he 
was  married  in  1868,  after  the  death  of  his  first;  that  they 
lived  together  unhappily,  and  finally  separated  several  years 
before  his  death,  at  which  time  a  divorce  suit  was  pending 
between  them;  that  soon  after  his  death  the  said  Emily  insti- 
tuted a  suit  in  the  Morgan  Circuit  Court  against  his  heirs  and 
devisees  for  the  assignment  of  dower  in  all  the  real  estate  of 
which  her  husband  died  seized,  and  for  the  assignment  of  a 
homestead  in  the  Rector  farm,  which  suit  was  contested  so  far 
as  it  related  to  the  homestead.  She  had  also  obtained  in  the 
county  court  a  special  award  of  something  over  $700,  which 
had  been  sustained  by  the  circuit  court  on  appeal,  from  which 
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the  executor  had  further  appealed,  and  the  same  was  pending 
when  a  settlement  was  made  as  hereinafter  stated.  Soon  after 
the  death  of  the  deceased,  negotiations  were  entered  into  with 
the  widow  b}'  Dona\%n,  acting  for  his  wife,  Thomas  J.  and 
Alexander  R.  Jr.,  the  said  Wiliard  S.  being  a  minor,  looking 
to  a  compromise  and  final  settlement  of  all  pending  suits,  and 
a  relinquishment  of  all  the  rights  of  the  widow  to  the  heirw  and 
devisees.  Pending  these  negotiations,  Alexander  R.  moved  to 
Minneapolis,  but  authorized  Thomas  J.  and  Donavan  to  make 
the  compromise  and  obtain  the  widow's  relinquishment  when- 
ever the  same  could  be  done,  and  agreed  to  pay  his  share  of  the 
purchase  money.  In  pursuance  of  this  arrangement,  Thomas 
J.  and  Donavan,  in  January,  1882,  agreed  with  the  widow 
upon  the  terms  of  a  settlement  by  which  all  pending  suits 
were  to  be  dismissed  and  she  was  to  relinquish  all  interest  in 
the  real  and  personal  estate  of  her  late  husband,  including 
homestead,  dower  and  special  award,  for  which  they  paid  her 
in  cash  the  sum  of  $6,500;  and  upon  the  receipt  of  the  same 
she  executed  and  delivered  to  them  the  two  instruments  in 
writing  referred  to  in  the  bill  as  exhibits  "  A  "and  ''  B."  The 
purchase  was  made  and  the  money  paid  for  the  benefit  of  all 
the  heirs  and  devisees,  and  so  the  court  found  on  the  final 
liearing,  and  by  its  decree  declared  the  equitable  amount  to  be 
paid  by  each,  and  then  directed  the  executor  to  apply  as  a  credit 
upon  the  whole  amount  due,  the  sum  of  $2,880.25  then  in  his 
hands,  whicli  had  been  received  bvhim  for  rent  of  the  intestate 
lands  and  decreed  the  balance  due  from  each  to  be  a  lien  on  his 
or  her  interest  in  the  lands  held  as  tenants  in  common. 

The  first  ground  upon  which  a  reversal  is  urged  by  appel- 
lants that  we  will  notice  is  that  the  instruments  in  writinjr 
executed  by  the  widow  at  the  time  of  the  compromise  were 
inoperative  for  the  purpose  ofrelcasing  her  right  of  dower  in 
the  lands;  and  that  notwithstandini'  their  execution  the  ri<rht 
of  dower  still  remained  in  her,  and  appellants  were  subse- 
quently compelled  to  and  did  purchase  a  release  of  said  right 
of  dower  from  her. 

The  argument  in  support  of  this  position  is  that  the  effect 
of  the  two  instruments  executed  by  the  widow  was  not  to 
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release  her  right  of  dower  to  the  heirs  and  devisees,  but  it  was 
an  attempt  to  convey  tlie  same  to  Thomas  J.  and  Donavan, 
whose  only  interest  in  the  lands  was  an  ownership  of  an  un- 
divided one  fifth  in  tlie  former;  and  thjft  a  right  to  dower  not 
assigned  could  not  be  conveyed  to  one  not  the  owner,  and 
therefore  the  only  effect  the  instruments  had  was  to  release 
the  widow's  rio:ht  of  dower  in  the  interest  owned  by 
Thomas  J. 

It  is  undoubtedly  the  law  in  this  State  that  a  right  of  dower 
not  assisrned  is  a  mere  inchoate  riu:ht  in  the  nature  of  a  chose 
in  action  which  can  not  be  conveyed  by  the  dowress  to  one 
not  interested  in  the  land.     It  can  only  be  released  to  the  legal 
or  equitable  owner  or  to  some  one  having  an  interest  in  pro- 
tecting the  same.     But  we  can  not  agree  with  counsel  for  ap. 
pellants   in   the  construction  they  give  the  instruments  in 
question.     Exhibit  "  A  "  is  an  agreement  under  seal  in  which 
Emily  Chesnut,  party  of  the  first  part,  in  consideration   of 
$6,500  to  her  paid  by  Thomas  J.  Cliesnut  and  Jefferson  Don- 
avan, parties  of  the  second  p*irt,  and  of  certain  covenants  to 
be  by  them  kept  and  performed,  **  releases,  sells,  conveys  and 
quitchiims  to  the  heirs  at  law  and  devisees  of  Alexander  R. 
Chesnut,   senior,  deceased,  late  of    Morgan  county,  Illinois, 
all  her  right,  title  and  claim  of,  in  and  to  any  and  all  right  of 
dower  and  homestead  in  and  out  of  the  real  estate  of  which 
he  was  entitled  at  the  time  of  his  death,  and  also  all  right  or 
claim   to  her  special  dower  or  widow's  award  in  said  estate, 
and  also  all  right  in  and  to  any  distributive  share  of  the  per- 
sonal estate  of  said  decedent."     It  also  provides  that  she  shall 
dismiss  two  suits  pending  in  the  Morgan  Circuit  Court,  and 
the  parties  of  the  second  part  another,  and  pay  the  costs  in 
all  three  of  them.     Exhibit  "B"  is  a  quitclaim  deed  from 
the  widow  to  Thomas  J.  and  Donavan,  in  which  in  consider- 
ation of  $6,500  paid  by  them  she  "remises,  releases,  sells, 
conveys  and  quitclaims  to  them  and  their  heirs  and  assigns 
forever  all  her  right,  title  and  interest  to  the  real  estate  in  the 
counties  of  Logan,  Mason  and  Morgan  of  which   the    late 
Alexander  R.  Chesnut,  senior,  died  seized,  and  especially  all 
rights  of  dower  and  homestead  therein." 
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The  oral  evidence  leaves  no  room  to  doubt  that  the  com- 
promise was  made  for  the  benefit  of  all  the  lieirs,  and  this  is 
equally  clear  from  the  very  nature  of  the  transaction.  Dona- 
van  was  acting  for  his  wife.  She  and  Thomas  J.  owned  an 
nndivided  fifth  each;  the  price  to  be  paid  for  the  widow's 
whole  interest  in  the  estate  was  $6,500;  why  sliould  they  pay 
the  whole  price,  instead  of  two  fifths,  if  they  did  not  suppose 
they  were  acting  for  all?  When  read  in  the  liglit  of  the  cir- 
cumstances surrounding  the  transaction,  these  instruments, 
however  conflicting  in  terms,  are  notdiflieult  of  construction. 
The  one  was  a  full  and  perfect  release  of  all  the  widow's  rights, 
including  the  right  of  dower,  to  the  heirs  and  devisees  who  had 
such  an  interest  in  the  property  as  to  render  the  release  valid. 
The  other  was  an  attempt  to  release  the  dower  to  parties  who 
]»ad  no  interest  in  the  land  to  which  it  could  attach,  except  as 
to  the  undivided  fifth  owned  b}'  Thomas  J.;  and  if,  as  is  con- 
tendel  by  appellants'  attoi'neys,  this  instrument  fails  to  re- 
lease the  widow's  dower  as  to  the  remain  in  ij  four  fifths,  then  it 
is  not  in  conflict  with  the  other,  for  so  far  as  it  is  valid,  they  are 
the  same  in  efiect  as  to  the  dower  right.  But  indej^endent  of 
this  both  instruments  were  executed  at  the  same  time  and  relate 
to  the  same  subject  and  must  be  construed  together,  and  if  there 
is  a  patent  ambiguity  which  may  reasonably  be  construed 
in  two  ways,  one  of  which  would  eflcctuate  the  intentions 
of  the  parties,  and  the  other  defeat  them,  the  former  con- 
struction should  be  adopted. 

It  is  next  contended  by  appellant  Alexander  Chesnut  Jr., 
that  even  if  the  release  was  valid  and  extinguished  the  widow's 
rights  in  his  lands,  that  he  did  not  authorize  the  purchase  of 
the  same  and  is  not  liable  to  contribution  therefor.  The  evi- 
dence shows  that  Mrs.  Jones,  Mrs.  Donavan,  Thomas  J.,  Wil- 
lard  S.,  and  said  apj)cllant,  were  tenants  in  common  of  the 
intestate  lands  in  which  the  widow  of  their  deceased  father 
was  entitled  to  dower  and  homestead,  and  each  of  them,  ex- 
cept Willard  S.,  owned  lands  in  severalty,  devised  to  them  by 
the  will  of  their  father,  in  which  the  widow  was  also  entitled 
to  dower. 

This  appellant,  Thomas  J.,  and  Donavan,  who  was  acting 
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lor  ills  wile,  agreed  that  it  was  lor  the  best  interests  of  all  the 
heirs  and  devisees  to  compromise  the  suits  pending  and  pro- 
cure from  the  widow  a  release  of  all  her  rights  in  all  the  lands 
and  personal  estate  of  their  father,  if  it  could  be  done  on  terms 
deemed  reasonable.  With  a  view  to  such  a  settlement,  nego- 
tiations were  opened  by  them  with  the  widow,  and  were  pend- 
ing when  Alexander  R.  moved  to  Minneapolis;  but  he  author- 
ized the  said  Thomas  J.  and  Donavan  to  continue  their  efforts 
to  settle,  and  promised,  in  case  they  should  succeed,  that  he 
would  contribute  his  equitable  share  of  the  cost.  When  they 
had  effected  the  compromise  with  the  widow,  and  the  instru- 
ments had  been  executed  by  her,  Thomas  J.  immediately 
notified  liim  of  the  fact  and  of  the  terms  of  settlement  and  the 
amount  he  was  expected  to  pay.  This  letter  he  did  not  an- 
swer, but  when  afterward  he  returned  to  Morgan  county  he 
did  not  repudiate  tlicir  authority  to  make  the  settlement,  but 
objected  only  to  the  amount  they  required  him  to  contribute 
as  his  part.  These  facts  were  fully  established  hy  the  evi- 
dence of  Thomas  J.  and  Donavan,  both  of  whom  were  compe- 
tent witnesses,  and  their  testimony  was  strongly  corroborated 
by  other  facts  and  circumstances  established  in  the  case, 
while  the  only  evidence  to  the  contrary  is  that  of  appellant, 
which  stands  alone  and  unsupported.  It  is  not  necessary  to 
determine  to  what  extent,  if  at  all,  appellant  would  have  been 
liable  to  contribution  independent  of  the  contract;  for  under 
it,  in  the  absence  of  all  fraud  or  unfair  dealing,  his  liability 
can  not  be  questioned. 

There  is  a  variance  between  the  allegations  of  the  bill  and 
the  proofs. as  to  the  effect  of  the  instruments  in  writing  above 
considered;  and  the  bill  is  further  defective  in  not  suflaciently 
setting  out  the  agreement  between  Alexander,  Thomas  J. 
and  Donavan  in  reference  to  the  purchase,  but  as  these  defects 
can  be  obviated  by  amendment,  and  the  cjise  has  been  con- 
sidered at  length  in  the  briefs  of  both  parties  on  its  merits, 
we  have  tliought  it  best  to  decide  the  questions  presented. 

It  is  contended  by  apiiollant,  Willard  S.,  that  the  court  erred 
in  cliaririti":  lum  with  tlie  value  of  the  dower  in  the  N.  W. 
quarter  of  Sec.  SO,  T.  21,  N.,  11.  4,  W.,  in  Logan  county,  for  the 
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nlleored  reason  that  Mrs.  Chesnut  was  not  entitled  to  dower 
therein.  This  tract  was  devised  to  Willard  S.  bv  the  will  ot 
his  grandfather,  the  said  Alexander  R.  Chesnut  Sr. ;  but  the 
proof  sliows  that  in  1863,  nearlv  eis^hteen  years  before  the 
death  of  the  testator,  and  in  the  lifetime  of  his  first  wife, 
lie  made  a  parol  gift  of  this  tract  of  land  to  his  son  !Nel- 
son,  the  father  of  Willard  S.,  upon  the  condition  that  ho 
would  improve  the  same  and  reside  npon  it.  That  in  pur- 
suance of  this  agreement  the  said  Xelson  entered  upon  the 
land,  the  same  then  being  vacant,  and  made  lasting  and  valua- 
able  improvements  thereon ;  and  in  the  same  j'ear,  1863,  moved 
upon  it  and  resided  thereon,  cultivating  it  as  a  farm,  until 
1874.  when  he  died;  and  that  since  his  death  his  widow  and 
child  have  continued  to  reside  thei'eon  to  the  present  time. 
After  the  gift,  the  said  testator  always,  during  the  life  of  Xel- 
6on,  recognized  his  right  to  the  land,  never  claimed  or  received 
rent  therefor  and  promised  from  time  to  time  to  deed  the  same 
to  him,  but  died  without  having  fulfilled  his  promise.  The 
s  lid  Xelson  in  his  lifetime,  and  his  widow  and  child  since  his 
death,  have  claimed  and  occupied  the  said  tract  of  land 
adversely  to  said  testator  at  all  times  since  the  said  Nelson 
moved  upon  it,  paid  all  taxes  thereon  and  enjoyed  the  entire 
rents  and  profits  thereof. 

The  execution  of  the  agreement  on  the  part  of  the  son  by 
the  expenditure  of  money  in  lasting  and  valuable  improve- 
ments, and  the  residence  thereon,  was  a  sufficient  consideration 
iri  equity  to  support  the  promise  of  the  father  to  deed  him 
the  land,  and  entitled  him  to  a  specific  performance  of  the 
eame. 

In  the  case  of  Sf:ookey  v.  Stookey  et  al.,  89  111.  40,  the  court 
said:  "We  perceive  in  this  regard  no  diflference  in  principle 
l)etween  the  leMl  effect  of  an  a^jreernent  to  convev  to  a 
stranger,  for  a  valuable  consideration,  and  an  agreement  to 
convey  to  a  child,  for  a  ffood  consideration." 

Long  before  the  testator's  marriage  to  his  widow,  his  son 
had,  by  a  full  compliance  with  the  terms  of  the  airreement  on 
his  part,  become  the  equitable  owner  of  the  premises,  and 
was  entitled  to  a  deed  therefor  from  his  father,  who  held  the 

Vou  XV.    29 
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imked  legal  title  in  trust  for  him;  and  on  bis  death  this  right 
descended  to  appellant  as  his  heir-at-law,  and  the  snbsequent 
marriage  and  death  of  the  testator  did  not  invest  his  widow 
with  a  right  of  dower  in  the  -premises  as  against  appellant, 
and  the  court  erred  in  charging  hira  with  contribution  there- 
for. 

It  is  next  contended  by  this  appellant  that  he  did  not  con- 
sent, and  being  a  minor  conld  not  consent,  to  the  purchase  of 
the  widow's  right  of  homestead  and  dower,  and  that  they 
were  not  such  incumbrances  as  one  tenant  in  common  can 
compel  contribution  from  another  for  extinguishing. 

In  equity,  when  tenants  in  common,  or  joint  owners,  hold 
property  incumbered  or  burdened  in  such  a  way  as  to  endan- 
ger the  title  by  which  they  hold  it,  either  of  the  owners  may 
take  up  the  outstanding  title,  remove  the  incumbrance  or 
make  advances  to  preserve  the  property  from  destruction,  and 
compel  the  other  owners  to  contribute  their  share  of  the  cost, 
in  proportion  to  their  interests  in  the  same.  Wilton  v.  Taz- 
well,  86  111.  29.  In  that  case  as  in  this  it  was  insisted  that 
the  widow's  right  to  dower,  not  assigned,  was  not  an  incum- 
brance endangering  the  estate,  and  that  one  tenant  in  com- 
mon could  not  compel  contribution  from  another  for  extin- 
guishing it.  But  the  court  held  otherwise,  and  that  ruling 
must  be  followed  here. 

Tlie  right  to  compel  contribution  in  equity  for  protecting 
the  common  title  may  be  enforced  as  well  against  infants  as 
adults;  but  the  court  will  scrutinize  the  transaction  closely  to 
see  that  the  interests  of  the  infant  are  jealously  guarded  and 
l)roperly  protected.  Here  the  purchase  seems  to  have  been 
fairly  made;  it  was  beneficial  to  the  infant*s  estate,  the  price 
paid  was  reasonable,  and  he  received  and  fully  enjoys  the 
benefits  of  the  release  of  the  widow's  rights,  and  should  con- 
tribute his  proportionate  share  of  the  purchase  money. 

The  decree  is  reversed  and  the  cause  remanded. 

Keversed  and  remanded. 
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Henry  H.  Swaim  iJLml 

V  15    46ii 

^*  49    431| 

John  F.  Humphreys  et  al. 

Vend'^r  and  vkndkb — ^Fraudulent  representations. — ^Tn  order 
that  a  vendor  may  avoid  a  contract  of  sale  on  account  of  false  and  fraudu- 
lent representations  as  to  commercial  standing  made  by  the  vendee,  it  is 
necessary  to  prove  not  only  that  the  representations  made  by  the  vendee  were 
false,  but  that  they  were  coupled  with  a  dishonest  intent.  As  the  evidence 
in  this  case  fails  to  show  that  the  vendees  induced  the  vendors  to  enter  into 
the  contract  by  fraud,  the  title  to  the  goods  passed  by  the  sale,  and  the 
sheriff  who  had  levied  upon  such  goods,  under  a  judgment  and  execution  in 
favor  of  one  of  the  vendees*  creditors,  was  entitled  to  the  possession  of  the 
same. 

Appeal  from  the  Circait  Court  of  McLean  county;  the 
Hon.  O.  T.  Reeves,  Judge,  presiding.  Opinion  tiled  Novem- 
ber 21,  1884. 

Mr.  Wm.  E.  Hughes,  for  appellant;  that  the  statements 
made  by  Arnspi^er  to  appellees,  at  the  time  of  the  purchase, 
were  not  shown  to  be  false  and  fraudulent,  and  therefore  ap- 
pellees have  no  right  to  disaffirm  that  sale,  cited  Nichols  v. 
Peuner,  18  N.  Y.  295;  Conyers  v.  Ennis,  2  Mason,  237;  Pow- 
ers V.  Bradley,  9  G.  &  J.  (Md.)  220;  Greaver  v.  Mullen,  15  Pa. 
206;  Patton  v.  Campbell,  70  111.  72;  Henshaw  v.  Bryant,  4 
Scam.  97. 

Mr.  A.  E.  DeMange,  and  Mr.  B.  D.  Lucas,  for  appellees; 
that  no  title  passes  to  goods  purchased  by  false  representa- 
tions, and  the  vendor  is  entitled  to  recover  them  back  from 
all  persons  except  innocent  purchasers  for  value,  cited  Am. 
M.  U.  Ex.  Co.  V.  Willsie,  79  111.  92;  Benjamin  on  Sales, 
§433. 

IIiGBEE,  P.  J.  This  was  a  suit  in  replevin  brought  by 
appellees  against  appellant,  who  was  sheriflF  of  McLean  county, 
to  recover  the  possession  of  a  stock  of  groceries.  The  sheriff 
pleaded  that  the  goods  were  the  property  of  Arnspiger  & 
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Lovell,  and  justified  his  possession  under  a  judgment  and 
execution  ascainst  them  in  favor  of  one  N.  N.  Winslow,  to 
which  appellees  replied,  property  in  themselves.  This  issue 
was  submitted  to  a  jury  and  found  against  appellant;  a  mo- 
tion for  a  new  trial  overruled  and  judgment  rendered  upon 
the  verdict,  from  which  the  defendant  below  appeals  to  this 
court  and  assigns  several  errors,  the  only  one  of  which  we 
deem  it  necessary  to  notice  is  that  the  court  erred  in  overrul- 
ing appellant's  motion  for  a  new  trial,  because  the  verdict  was 
not  supported  by  the  evidence. 

Under  the  issues  the  burden  of  proof  was  upon  appellees  to 
show  that  they  were  the  owners  of  the  property  at  tlie  time 
they  commenced  their  suit.  It  is  admitted  that  appellees, 
who  were  wholesale  grocers  in  the  city  of  Bloomington,  were 
the  owners  of  the  goods  in  controversy  on  November  1, 
18S3,  when  they  sold  and  delivered  them  to  Arnspiger  & 
Lovell,  retail  grocers  in  the  same  city,  who  put  them  in  their 
stock  and  offered  them  for  sale,  retaining  the  possession  of 
those  not  sold  until  December  26th  of  the  same  year,  when 
they  were  taken  by  the  sheritl'on  the  execution.  The  sale  was 
on  credit,  and  Arnspii^er  &  Lov(»ll  gave  their  notes  for  $r)40,  the 
f)rice  of  the  sroods,  and  a  mortfjacre  on  their  entire  stock  to 

J  o  ■  or? 

secure  the  same.  The  mortgage  turned  out  to  be  invalid  and 
of  no  binding  effect,  and  after  the  goods  were  taken  in  execu- 
tion appellees  declared  the  sale  void,  on  account  of  false  and 
fraudulent  representations  alleged  to  have  been  made  at  the 
time  by  Arnspiger  &  Lovell,  touching  their  commercial  stand- 
ing and  ability  to  pay  for  the  goods  bought  by  them,  and  this 
brings  us  to  the  consideration  of  the  main  question  presented 
by  the  record;  were  the  goods  obtained  from  appellees  by 
Arnspiger  &  Lovell  by  fraud?  If  so,  the  right  to  reclaim 
them,  even  as  against  a  creditor  whose  debt  existed  before  the 
fraudulent  sale,  can  not  be  questioned.  A.  M.  U*  Ex.  Co.  v. 
Willsie,  79  111.  92.  To  have  this  effect,  however,  it  is  not 
enough  that  the  representation  made  by  the  purchaser  was 
false,  but  it  must  have  been  coupled  with  a  dishonest  intent. 
Therefore,  liowever  false  may  have  been  the  representation  of 
appelhmt  to  appellees,  pending   the  nescotiations,    it  is  uo 
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ground  for  avoiding  the  contract,  as  having  been  obtained  by 
frauds  if  the  party  making  the  representation,  lionestly  and 
on  reasonable  grounds,  believed  it  to  be  true.     Benjamin  on 
Sales,  Sec.  638.     The  only  proof  in  the  record  showing  what 
representations  were  made  at  the  time  of  the  sale  by  appellees 
is  to  be  found  in  the  evidence  of  Mr.  Humphreys,  who  says 
he  had  had  business  transactions  with  Arnspiger  &  Lovell  for 
two  or  three  years;  that  his  firm  sold  them,  since  the  spring 
of  1S83,  from  one  to  two  hundred  dollars' worth  of  goods  each 
month,  and  they  paid  for  them  monthly;  that  about  the  Ist 
of  November  they  wanted  four  or  live  hundred  dollars'  worth, 
and  he  asked  Arnspiger,  who  applied  for  them,  how  they  stood, 
to  which  he  answered  that  their  stock  was  all  or  nearly  all 
paid  for,  except  what  they  owed  us;  that  there  were  some  few 
bills  outside,  but  they  did   not  amount  to  much;  that  their 
prlncii)al  indebtedness  was  to  our  lirm;    that  he  relied  upon 
thec-e  statements  and  was  thereby  induced  to  sell  the  goods; 
that  lie  did  not  inquire  about  the  individual  indebtedness  of 
the  members  of  the  firm.      The  indebtedness  of  the  firm  to 
appellees  was    then    two    hundred    dollars.      The   evidence 
wholly  fails  to  show  that  these  representations  were  false  and 
fraudulent  when  made.     It  is  not  clear  from  the  evidence  be- 
fore us  that  either  Arnspiger,  or  the  firm  of  Arnspiger  ic 
Lovell,  was  indebted  to  any  one  except  appellees  at  the  time 
of  the  sale.     It  does  appear  that  Lovell  was  indebted  to  Wins- 
low  in  the  sum  of  $500,  and  had  been  for  several  years,  but 
there  is  no  pretense  that  either  Arnspiger  or  the   firm  was 
liable  for  this  debt,  or  that  Arnspiger  even  knew  of  its  exist- 
ence  when  lie  made  the  purchase. 

The  evidence  also  shows  that  Lovell,  in  the  spring  of  1883, 
had  borrowed  from  "The  People's  Bank  "  $200,  giving  a  note, 
with  Winslow  as  security  therefor,  and  that  this  money  was 
used  in  the  business  of  the  firm,  but  it  does  not  appear  that 
the  money  was  loaned  by  the  bank  on  the  credit  of  either 
Arnspiger  or  the  firm.  These  are  the  only  debts  relied  upon 
to  show  that  the  representations  made  w^ere  false  and  fraud- 
ulent. Admit  that  the  $200  was  the  debt  of  the  firm,  it  was 
uot  ttO  clearly  in  conflict  with  the  representations  of  Arnspiger 
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H8  to  justify  appellees  in  rescinding  the  contract  and  repos- 
sessing themselves  of  the  goods  sold.  Tiie  idea  that  Arnspi^w 
was  practicing  a  fraud  on  appellees  is  also  rebutted  by  the 
fact  that  at  the  time  of  the  purchase  a  chattel  mortgage  was 
given  by  the  purchasers  on  their  whole  stock,  worth  from  $0<)i^ 
to  $700,  to  secure  the  $540.  And  notwithstanding  the  fact 
that  the  mortgage  turned  out  to  be  invalid,  this  fact  was  un- 
known to  the  parties  at  the  time.  On  the  contrary,  both  parties 
then  thought  the  mortgage  validy  and  that  the  payment  of 
the  debt  was  thereby  secured.  This  evidence  fails  to  show  that 
the  purchasers  induced  the  sellers  to  enter  into  the  contract 
by  fraud,  and  hence  the  title  to  the  goods  passed  by  the  sale. 
Judgment  reversed  and  cause  remanded. 

Be  versed  and  remanded. 


David  H.  Vandolah 

V. 

Addison  Kanouse. 

Gaunishmknt — Res  adjudicata. — A  town  recovered  judgment  aprainst 
E.y  father  of  appellee,  and  a  writ  of  garnishment  was  issued  against  appel- 
lant and  his  partner,  who  were  bankers,  and  nppellee,  and  served  upon  all 
except  the  partner,  and  interrogatories  wei-e  filed  by  the  town  to  which 
separate  answers  were  filed,  appellant  denying  that  he  had  in  his  hands,  or 
under  his  control,  any  moneys  or  properly  Ijelonging  to  K.,  but  admitting 
that  they  had  in  their  bank  $400  deposited  by  K.  to  the  credit  of  appellee, 
to  whom  alone  he  claimed  they  wci*e  liable  for  the  same;  appellee,  by  bis 
answer,  denying  all  indebtedness  to  his  father,  and  claiming  that  he  was  the 
owner  of  the  $400  in  the  bank.  The  trial  resulted  in  a  judgment  agninst 
the  banking  firm,  as  garni bhees,  in  favor  of  K..  for  the  use  of  the  town,  for 
$194.60,  from  which  appellee  appealed  and  the  judgment  was  sustained. 
Appellee  now  brings  suit  against  appellant  and  his  partner  to  recover  the 
amount  of  the  deposit  made  with  them.  Held^  that  the  adjudication  in  the 
garnishment  suit  is  a  bar  to  appellee's  right  of  recovery,  to  the  extent  of  the 
judgment  rendered;  that  it  is  not  material  in  this  suit  whether  the  partner 
was  served  with  process  in  the  original  suit  or  not. 

Appeal  from  the  Circuit  Conrt  of  McLean  connty ;  the  Kon. 
K.  M.  Benjamin,  Judge,  presiding.  Opinion  tiled  Novem- 
ber 21,  18S4. 
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Messrs.  McNulta  &  Weldon,  Mr.  Joseph  M.  Weakly  and 
Mr.  William  E.  Hughes,  for  appellant;  as  to  res  adjudicatay 
cited  Gray  V.  GilliJan,  15  III.  453;  Wright  v.  Dunning,  46 
111.  271;  Roc/ers  v.  Higgins,  57  111.  244;  Kelly  v.  Donlin,  70 
111.  378;  Baker  v.  Pallner,  83  111.  568;  Hanna  v.  Itead,  102 
111,  596;  Benjamin  v.  R  R  Co.,  49  Barb.  448;  B.  ofS.  v.  M. 
P.  R  R  Co.,  24  Wis.  124;  Stevens  v.  Ilns/lies,  7  Casey,  381. 

The  rule  as  to  the  bindin»^  force  and  effect  of  a  former  ad- 
judication extends  in  all  its  force  to  suits  in  garnishment  and 
other  statutory  proceedings:  Graceland  Cemetery  Co.  v.  Peo- 
ple, 92  111.  619;j  Perkins  v.  Parker,  1  Mass.  117;  Glass  v. 
Nichols,  35  Me.  328;  Stevens  v.  Gaylord,  11  Mass.  265; 
Richardson  v.  Watson,  23  Mo.  34. 

Mr.  Thomas  F.  Tipton,  for  appellee. 

IIiGBEE,  P.  J.  This  was  a  suit  brought  by  appellee  for  the 
use  of  Thomas  F.  Tipton  against  appellant  and  one  Isaac 
Harness,  to  recover  the  amount  of  a  deposit  made  with  them 
as  bankers.  Vandolali  only  was  servt^d  with  process,  and  the 
trial  resulted  in  a  judgment  agaiust  him  for  the  full  amount 
of  the  deposit  and  interest  thereon,  from  which  he  appeals  to 
this  ex>urt. 

Under  the  general  issue,  and  an  agreetnent  that  all  matters 
of  defense  might  be  given  in  evidence  under  the  same,  appel- 
lant introduced  in  evidence  the  records  of  certain  garnishee 
proceedings  for  the  purpose  of  showing  a  former  adjudication 
of  the  same  matters  in  issue  between  the  same  parties. 

The  only  question  is  as  to  the  sufficiency  of  these  proceed- 
ings to  constitute  a  bar  to  the  plaintiff's  right  to  recover  the 
sum  sued  for  or  any  part  of  it. 

The  evidence  shows  that  the  town  of  Lexinorton  had  recov- 
ored  a  judgment  in  the  AIcLean  Circuit  Court  against  one 
Uzziel  Kanouse,  the  father  of  ap pel ke,  for  the  sum  of  $25  and 
costs  of  suit,  for  the  violation  of  one  of  its  ordinances,  upon 
which  an  execution  was  issued  and  returned  wholly  unsatis- 
fied, and  thereupon  a  writ  of  garnishment  was  issued  from 
said  court  against  appellant,  his  partner,  Harness,  and  appel- 
lee, Addison  Kanouse,  and  served  upon  all  except  Harness. 
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Interrogatories  were  filed  by  the  town  of  Lexington,  tu 
wliieli  separate  answers  were  filed  b}'  Vandolah  and  Addison 
Kanonse.  The  former,  by  his  answer,  denied  tliat  he  had  in 
Ills  hands  or  under  liis  control  any  moneys  or  property  belong- 
ing to  Uzziel,  but  admitted  that  he  was  a  member  of  the 
bankino:  firm  of  Vandolah  &  llarness  and  that  thev  had  in 
their  bank  the  sum  of  $4.00  dejiosited  by  Uzziel  to  the  credit 
of  his  son  Addison,  to  whom  alone  he  claimed  thev  were  liable 
for  the  same.  Appellee,  by  his  answer,  denied  all  indebted- 
ness to  his  father  and  claimed  that  he  was  the  owner  of  the 
$400  in  the  bank  and  entitled  to  the  same.  Keplieations 
were  filed  to  these  answers  and  a  trial  had,  resultinor  in  a 
judgment  against  Vandolah  &  Harness,  garnishees,  in  favor 
of  Uzziel  Kanouse  for  the  use  of  the  town  of  Lexiuirton  for 
$194.60,  from  which  appellee  prosecuted  an  appeal  to  the  ap- 
pellate court,  where  the  judgment  was  aftirmed. 

A  garnishee  is  a  statutory  proceeding  and  the  effect  of  the 
judirment  upon  the  rights  of  the  parties  must  depend  upon 
the  effect  to  be  ^iven  to  the  statute  in  force  at  the  time.  J\v 
chapter  62,  entitled  "Garnishment"  Eev.  Stat.  1880,  p.  50S, 
it  was  provided,  §  11,  "  If  it  appears  that  any  goods,  chattels, 
choses  in  action,  credits  or  effects  in  the  hands  of  a  garnishee 
are  claimed  by  any  other  person,  by  force  of  an  a^^signment 
from  the  defendant,  or  otherwise,  the  court  or  justice  of  the 
peace  shall  permit  such  claimant  to  appear  and  maintain  his 
right.  If  he  does  not  voluntarily  appear,  notice  for  that  pur- 
pose shall  be  issued  and  served  on  him  in  such  a  manner  as 
the  court  or  justice  shall  direct." 

§  12.  '*  If  such  claimant  appears,  lie  may  be  admitted  as  a 
party  to  the  suit,  so  far  as  respects  liis  title  to  the  projjerty 
in  question,  and  may  allege  and  prove  any  facts  not  stated 
nor  denied  by  the  garnishee,  and  such  allegations  shall  be 
tried  and  determined  in  the  manner  hereinbefore  provided. 
If  such  person  shall  fail  to  appear  after  having  been  served 
with  notice  in  the  manner  directed  he  shall  nevertheless  be 
concluded  by  the  judgment  in  regard  to  his  claim." 

That  appellee  had  the  right  to  interplead  and  try  his  right 
to  the  money  in  the  hands  of  the  bankers  under  these  provis- 
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ions  of  the  statute  is  settled  by  the  case  of  Meadoweroft  v. 
Agnew,  89  111.  469. 

The  answer  itself,  though  not  a  formal  interpleader,  con- 
tains all  the  allegations  necessary  to  enable  appellee  to  liti- 
gate his  right  to  the  $400  in  dispute.  It  matters  not  by 
what  name  it  is  called,  it  complies  with  the  requirements  of 
the  statute,  which  provides  that  an  adverse  party  may  allege 
and  prove  any  facts,  etc. 

Section  28  of  the  act  above  referred  to  ffives  the  risrht  of 
appeal  from  any  judgment  or  final  order  to  "an}'' party  to 
such  proceeding."  Appellee  availed  himself  of  this  right  and 
appealed  to  the  appellate  court,  where  the  judgment  was 
affirmed.  Both  appellant  and  appellee  were  parties  to  the 
garnishee  suit;  the  real  question  litigated  was  whether  the 
money  in  the  bank  was  subject  to  the  garnishee  process  in 
favor  of  the  town,  or  the  property  of  appellee,  who  appeared 
as  an  interpleading  claimant,  and  that  issue  was  found 
against  appellee,  whether  rightfully  or  wrongfully,  can  not  be 
inquired  into  in  this  suit.  He  has  had  his  day  in  court 
where  the  ritrht  to  recover  the  monev  he  now  sues  for  was 
determined  against  him,  and  the  adjudication  in  that  case  is  a 
bar  to  his  right  of  recovery  here,  to  the  extent  of  the  judg- 
ment rendered. 

It  is  not  material  in  this  suit  whether  Harness  was  served 
with  process  in  the  original  suitor  not.  The  judgment  was 
valid  against  Vandolah  and  that  is  sufficient,  but  the  record 
shows  an  appearance  by  Harness.  It  recites  the  appearance 
of  the  parties  and  then  follows  the  judgment  against  Harness 
and  Vandolah.  Both  prayed  an  appeal  to  the  appellate 
court,  which  was  allowed,  but  they  failed  to  give  the  bond 
required  and  subsequently  removed  the  case  to  said  appellate 
court,  by  a  writ  of  error,  and  both  assigned  errors  upon  the 
record  in  said  court,  where  the  judgment  of  the  court  below 
was  affirmed. 

The  extent  of  the  recovery  in  favor  of  the  judgment  cred- 
itor in  the  garnishee  suit  was  necessarily  limited  to  the 
amount  of  the  ludcrment  in  favor  of  the  town  ajrainst  Uzziel 
and   the  costs  of  the  proceeding,  which  was  less  than    the 
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amount  due  from  the  bank.  Of  course  this  proceeding  is 
only  a  defense  in  favor  of  the  bank  to  the  extent  of  the  judg- 
ment rendered  against  it.  The  fact  that  the  arrangement  be- 
tween the  bank  and  the  father  and  son  may  have  been  held 
void  as  against  creditors  does  not  affect  its  validity  as  between 
the  parties  themselves;  and  under  it  appellant  was  entitled 
to  recover  the  amount  due  in  excess  of  the  judgment.  But 
we  think  the  court  erred  in  rendering  a  judgment  for  the  full 
amount.  We  are  also  of  the  opinion  that  the  court  erred  in 
allowing  interest  on  the  sum  due. 

Eevcrsed  and  remanded. 


MaEGARET  J.  FiFIELD 

V. 

Gorton,  Chapman  &  Co. 

1  Bill  of  discovery. — Where  the  answers  of  each  anrl  all  of  the  de- 
fendants to  a  bill  of  discovery,  authorized  by  §  49,  Ch.  22,  R.  S.  1874, 
denied  all  the  allegations  of  the  bill  and  made  no  discovery,  the  right  to  pro- 
ceed farther  under  it  was  at  an  end. 

2.  Equity  juiiisdiction — Removinq  fraudulent  conveyances.— 
The  power  of  courts  of  equity  to  remove  fraudulent  conveyances  of  a  jud^ 
ment  debtor  out  of  the  way  of  an  execution  in  favor  of  a  judgment  creditor 
can  not  be  questioned.  But  the  jurisdiction  in  such  cases  rests  solely  upon 
the  grounds  of  fraud. 

3.  Lien  of  judgment  creditor  does  not  extend  to  rents  and 
profits. — Where  at  the  time  a  bill  in  equity  was  filed  by  a  judgment 
creditor,  the  jud^^ment  debtor  owned  only  an  equity  of  redemption  in  the 
house  occupied  by  her  tenant,  the  same  having  been  previously  sold  on 
foreclosure  of  mortgage  against  her,  and  the  argument  used  was  that  the 
judgment  was  a  lien  on  the  equity  of  redemption  and  therefore  a  court  of 
equity  should  cause  the  rents  to  be  paid  to  the  judgment  creditor.  Held, 
that  the  lien  in  favor  of  a  judgment  creditor  is  given  by  statute  and  can  not 
be  extended  beyond  its  terms;  it  is  confined  to  the  real  estate  and  does  not 
extend  to  the  rents  and  profits;  that  there  was  no  occasion  for  the  interfer- 
ence of  a  chancery  coui*t  as  the  judgment  creditor  had  a  full  and  complete 
remedy  at  law  by  garnishment. 

Appeal  from  tlic  Circuit  Court  of  McLean  county;  the 
Hon.  F.  Bladk8,  Judge,  presiding.  Opinion  filed  November 
21,  1884. 
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Mr.  William  E.  Hughes,  for  appellant 

Messrs,  Kkrbick,  Lucas  &  Spencer,  for  appellee. 

HiGBKE,  P.  J.  This  was  creditors'  bill  by  Gorton,  Chap- 
man &  Co.,  acrainst  Margaret  J.  Fifield,  her  daughter,  Alice 
Ilulce,  F.  Schanni,  Mrs.  P.  Schanin,  and  Ed.  Schauni,  alleging 
that  the  c(»inplainants  were  the  owners  of  four  judgments 
against  Mrs.  Fifield,  of  record  in  the  office  of  the  clerk  of  the 
Circuit  Court  of  McLean  county,  upon  which  executions  had 
been  issued,  and  returned  unsatisfied  for  want  of  property 
whereon  to  lev}-,  and  that  her  daughter,  Alice  Hulce,  had  in 
lier  possession  or  under  her  control,  divers  goods,  wares,  per- 
sonal property,  moneys,  stocks,  bonds,  judgments,  promissory 
notes,  bills  of  exchange,  books  of  account,  debts,  evidences  of 
indebtedness,  and  other  choses  in  action,  real  estate,  chattels 
real,  and  contracts  for  real  estate  which  she  held  in  trust  for 
her  mother,  and  full  discovery  was  asked  of  all  such  property* 
but  uot  under  oath. 

To  this  extent  this  was  purely  a  bill  for  discovery,  author- 
ized by  Sec.  49,  Chap.  22,  Rev.  Stat.  1874,  and  as  the  answers 
of  each  and  all  of  the  defendants  denied  all  the  allegations  of 
the  bill  and  made  no  discovery,  the  right  to  proceed  further 
under  it  was  at  an  end.  The  P.  F.  Ins.  Co.  v.  Cent.  National 
Bank,  1  Bra<lwell,  344;  U.  S.  Ins.  Co.  v.  Central  National 
Bank,  7  Bradwell,  426. 

But  even  if  the  answers  refusing  the  discovery  sought  were 
not  conclusive,  the  result  would  not  be  difierent,  for  there  was 
not  a  particle  of  evidence  to  sustain  these  allegations  of  the 
bill. 

There  was  another  branch  of  the  bill,  however,  which  did 
not  depend  upon  the  discovery  to  be  made,  but  found  an  in- 
dependent ground  of  equity  jurisdiction.  It  was  that  part 
alleging  that  the  judgment  debtor,  Mrs.  Fifield,  was  the  own- 
er of  certain  real  estate  in  Bloomington,  described  in  the 
bill;  that  the  same  was  in  the  possession  of  defendants,  who 
claime<l  to  have  some  title  or  interest  therein,  which  was 
charged  to  be  fraudulent  and  void,  as  against  complainants, 
and  a  hindrance  to  the  collection  of  their  execution. 
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The  power  of  courts  of  equity  to  remove  fraudulent  con- 
veyances of  a  judgment  debtor  out  of  the  way  of  an  execution 
in  favor  of  a  judgment  creditor  can  not  be  questioned.  Bnt 
the  jurisdiction  in  such  cases  rests  solely  upon  the  grounds 
of  fraud.  Here  tjiere  was  no  evidence  tendina:  to  show  that 
defendants  had  interposed  any  fraudulent  claim  of  right  to 
the  propert}^  and  hence  the  jurisdiction  of  the  court  was  not 
maintained  as  to  this  branch  of  the  bill. 

It  was  also  charged  in  the  bill  that  said  real  estate  was  in- 
cumbered by  a  large  amount  oK  hoiia  fide  prior  liens  and  that 
its  value  over  and  above  the  liens  was  not  sufScient  to  pay 
complainants' judgments,  and  a  receiver  was  applied  for  and 
appointed  to  collect  the  rents  and  profits. 

All  of  the  material  alleviations  of  the  bill  were  denied  bv 
the  defendants,  except  th;it  Mrs.  Schaum  admitted  that  she 
was  the  tenant  of  Mrs.  Fifield  under  a  written  lease  of  one  of 
the  houses  described  in  the  bill.  The  order  of  the  court  re- 
quired Mrs.  Schaum  to  pa^-  rent  to  the  receiver,  who  was 
linally  decreed  to  pay  the  same  to  complainants  to  be  apphed 
on  their  ludtrments. 

It  seems  that  at  the  time  the  bill  was  filed  Mrs.  Fifield 
owned  only  an  equity  of  redemption  in  the  house  occupied  by 
her  tenant,  Mrs.  Schaum,  the  same  having  been  previously 
sold  on  foreclosure  of  mort<):ao^e  ai^ainst  her. 

The  argument  is  that  the  judgment  was  alien  on  the  equity 
of  redemption;  therefore,  a  court  of  equity  should  cause  the 
rents  to  be  paid  to  the  judgment  creditor. 

We  are  not  referred  to  any  precedent  or  authority  to  sustain 
this  position  and  doubt  if  any  can  be  found. 

'J'here  is,  in  this  respect,  no  analogy  between  the  rights  of 
a  judgment  creditor  and  a  mortgagee.  The  latter,  after  con- 
dition broken,  is  entitled  to  the  immediate  possession  of  the 
mortgaged  premises,  and  ma}'^  recover  the  same  by  ejectment 
or  writ  of  entry,  and  to  receive  the  rents  and  profits  to  be  ap- 
plied on  his  mortgage  debt. 

A  judgment  debtor  owning  an  equity  of  redemption  in 
lands  sold  under  an  execution  issued  upon  a  judgment  at  law, 
is  entitled  to  retain  the  possession  and  receive  the  rents  and 
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profits  tintil  a  deed  is  made  to  the  purchaser.  Tlie  lien  in 
favor  of  the  jnd<^ men t  creditor  is  given  by  statute  and  can 
not  be  extended  bevond  its  terms.  It  is  confined  to  the  real 
estate  and  does  not  extend  to  the  rents  and  profits. 

In  case  the  debtor  fails  to  redeem  within  the  time  allowed 
him  by  law  for  that  purpose,  the  only  right  left  to  the  cred- 
itor is  to  redeem  as  a  judgment  creditor  under  the  statute. 
Aojain,  if  Mrs.  Schaum  was  indebted  to  Mrs.  Fifield  for  rent, 
the  law  aiforded  appellees  a  full  and  complete  remedy.  They 
should  have  instituted  garnishee  proceedings  in  which  the 
question  of  her  indebtedness  to  Mrs.  Fifield  could  have  been 
tried  by  a  jury  in  a  court  of  law.  There  was  no  occasion  for 
the  interference  of  a  court  of  chancery,  and  the  bill  should 
have  been  dismissed  on  the  hearing:. 

The  decree  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


B.  F.  Pickerell  et  al. 

V. 

John  Kunst, 

1.  HronwAY  commirstoners— Suit  by  individuals  for  duty  owed 
PUniitc  GKNEUALLY. — Qucpre  whether  a  single  individual  who  sufforrf 
{Special  daniag[e  by  reason  of  the  neffli^ent  performance  of  a  duty,  owed  hy 
the  commissioners  of  hi^jhways  to  the  public  generally,  can  maintain  an 
iirtion  therefor. 

2.  Liability  of  commisstokeks  for  not  kkeping  bridge  in  tropku 
HKPAIR. — A  bridjre  at  a  crogsinff  had  been  washed  away  and  the  old  m\- 
tf*rial  had  been  g-atheh-nl  tocether,  and  a  temporary  bridge  constructed  by 
the  highway  comraissionprs  beside  the  new  bridge  which  was  in  process  of 
construction.  Appellee,  who  had  frequently  driven  over  this  temporary 
bridge,  brings  this  action  Ixjfore  a  justice  of  the  peace  against  the  commis- 
sioners, charging  them  with  a  breach  of  offic  al  duty  in  not  keeping  the  bridge 
in  proper  repair,  in  consequence  of  which  appellee  lost  a  horse.  //rW,  as- 
Fiiraing  that  this  action  will  h*e,to  determine  whether  or  not  appellants  wei*e 
Ixnind,  in  the  eiorc  se  of  reasonable  diligence,  to  repair  the  bridge  at  that  par- 
ticular juncture  would  depend  upon  a  variety  of  circumstances,  among  which 
would  b  •  their  financial  condition  with  respect  to  other  necessary  works  and  the 
tii»i>ruachinir  completion  of  the  new  bridge;  that  as  the  evidence  shows  the 
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bridge  was  repaired  in  AuguBt,  and  was  at  the  time  of  the  accident  appa- 
rently safe  and  sound,  before  appellnnts  can  be  held  liable  it  must  appear 
that  the  defects,  if  any,  of  which  complaint  is  now  made,  were  either  known 
to  appellants,  or  that  the  circumstances  surrounding  them  were  such  that  it 
was  negligence  in  them  not  to  have  noticed  them. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the 
Hon.  W.  R.  Welch,  Judge,  presiding.  Opinion  filed  No- 
vember 21,  1884. 

Mr.  William  L.  Gross  and  Messrs.  Palmer,  Robinson  & 
SiiDTT,  for  appellants. 

Messrs.  Patton  &  Hamilton,  for  appellee;  that  the  con- 
struction or  repair  of  a  bridge  is  a  ministerial  duty,  cited 
Tearney  v.  Smith,  86  111.  391;  Cooney  v.  Town  of  Hartland, 
95  III  516. 

Commissioners  of  highways  are  liable  not  only  for  misfeas- 
ance, but  for  nonfeasance:  Thompson  on  Negligence,  820, 
note  3;  Hover  v.  Barkhoof,  44  N.  Y.  113;  Robinson  v.  Cham- 
berlain, 34  N.  Y.  389;  Smith  v.  Wright,  24  Barb.  170;  Mc- 
Cord  V.  High,  24  la.  436;  Nowell  v.  Wright,  3  Allen,  166. 

McCuLLooir,  J.  Tliis  was  a  suit  commenced  before  a 
justice  of  the  peace  by  appellee  against  appellants,  to  re- 
cover damages  resulting  from  their  alleged  neglect  of  official 
duty  as  commissioners  of  highways,  in  failing  to  keep  a 
bridge  in  proper  repair,  in  consequence  of  which  appellee  lost 
a  horse. 

It  appears  from  the  evidence  that,  at  the  crossing  of  the 
stream  in  question,  there  had  been  a  bridge,  but  in  the  early 
part  of  the  summer  it  had  been  washed  away  by  a  flood.  Ap- 
pellants thereupon  gathered  together  as  much  of  the  old  ma- 
terial as  they  could,  and  constructed  a  temporary  bridge  on 
one  side  of  the  right  of  way,  to  answer  the  purposes  of  public 
travel  until  thev  could  construct  a  new  bridore  in  the  center 
of  the  highway,  and  upon  the  site  of  the  old  one. 

This  new  bridge  was  in  process  of  construction  at  the  tirae 
of  the  accident  which  occasioned  the  injury  complained  of 
and  was  nearly  finished. 
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The  temporary  bridge  already  mentioned  was  then  in  use 
by  the  public  for  the  purposes  of  public  travel.  Appellee  had 
passed  over  it  two  or  three  days  prior  to  that  time,  and  must 
have  known  of  its  general  condition  and  of  the  fact  that  it 
was  only  a  temporary  structure,  erected  for  the  convenience  of 
the  public  until  the  new  one,  then  in  process  of  erection  close 
beside  it,  could  be  completed.  It  was  built  so  low  that  in 
time  of  high  water  it  would  be  overflowed,  and  in  approaching 
it  teams  were  obliged  to  make  a  slight  divergence  from  the 
old  and  beaten  track  and  to  come  upon  it  by  a  steej)  descent. 
Appellee  so  approached  it  about  nightfall  of  a  fogi^y  day  in 
November.  He  was  accompanied  by  another  man  by  the 
name  of  Sunderman,  who  was  driving  another  team  immedi- 
ately in  the  rear  of  his.  As  appellee  approached  the  bridge 
Sunderman  stopped  his  team  to  see  how  he  would  get  over. 
As  soon  as  appellee's  team  got  fairly  on  the  bridge  and  the 
front  wheels  of  the  wagon  were  about  the  edge  of  the  planks 
the  "ofl^  horse"  fell  from  the  bridge  into  the  stream  beneath, 
and,  in  the  struggle  that  ensued,  the  tongue  of  the  wagon 
became  so  fixed  across  its  neck  and  head  as  to  confine  it 
beneath  the  water,  and  in  a  very  short  time  it  was  drowned. 

As  there  were  no  written  pleadings  in  the  case  we  are 
obliged  to  look  to  the  evidence  for  the  purpose  of  discovering 
the  acts  of  negligence  complained  of.  Appellee,  who  is  the 
onlv  witness  of  the  occurrence,  is  a  German  and  has  but  a 
limited  command  of  the  English  language.  It  is  therefore 
somewhat  difficult  to  understand  perfectly  what  he  means  to 
say,  but  from  his  several  statements  it  appears  that  as  he  went 
on  the  bridge  he  saw  nothing  wrong,  but  when  the  horses  had 
got  so  far  along  that  the  wheels  of  the  wagon  wore  about  at 
the  edge  of  the  first  plank,  and  the  wagon  was  pushing  forward 
upon  the  horses  by  reason  of  the  steep  descent,  a  plank  slipped 
from  its  place  and  was  pushed  forward  on  top  of  the  next  one  to 
it,  leaving  a  hole  in  the  bridge.  At  this  the  "  nigh  horse  "  be- 
came frightened  and  crowded  the  other  one  off  the  side  of  the 
bridge  into  the  water  beneath  it.  Appellee  is  to  some  extent 
corroborated  in  his  statement  by  Sunderman,  who  says  that 
when  appellee  called  for  him  he  went  forward  and  found  the 
hole  in  the  bridge  as  described  by  appellee. 


464  Appeliate  Courts  of  Illinois. 

Pickerell  v.  Kunsfc. 

It  is  contended  by  counsel  for  appellee  that  in  the  construc- 
tion of  this  bridge  appellants  were  guilty  of  the  <2:rossest  ne:;- 
ligence  and  misfeasance.  A  number  of  supposed  defects  are 
pointed  out  whicli  go  to  show  that  it  was  not  constructed  in 
a  very  artistic  manner,  but  since  the  aci'ident  to  appellee's 
horse  can  not  be  attributed  to  any  other  defect  than  that  of 
tlie  looseness  of  the  phinks,  it  will  not  be  necessary  for  us  to 
discuss  that  branch  of  the  case. 

In  order  to  justify  a  recovery  in  a  case  like  this  it  nin?t 
appear  not  only  that  the  defendant  was  guilty  of  the  !iegli- 
gence  which  caused  the  injury,  but  that  the  plaintiff  was  in 
the  exercise  of  ordinarv  care.  The  evidence  in  the  case  leaves 
it  very  doubtful  in  our  minds  w-hether  such  a  degree  of  care 
is  shown  on  the  part' of  the  plaintiff.  He  says  he  drove  on 
the  bridge  in  the  center  of  the  trav^eled  way,  but  the  position 
of  his  wagon  and  the  tracks  it  made  in  approaching  the  bridge 
show  he  did  not.  We  think  the  evidence  preponderates  in 
favor  of  the  claim  made  by  appellants'  counsel,  that  the  front 
wheel  on  the  riorht  hand  side  of  the  waijon  did  not  strike  the 

n  try 

bridge  at  all  but  missed  it  by  several  inches.  If  this  was  the 
case  theft  his  team  was  in  dangerous  proximity  to  the  edtje 
of  tlie  bridge,  and  possibly  the  whole  trouble  arose  from  this 
fact  alone. 

But  be  that  as  it  may,  the  question  still  remains  to  be  de- 
termined whether  or  not  the  evidence  shows  such  a  de^i^ree  of 
negligence  on  the  part  of  appellants,  as  to  render  tliem  liable 
to  the  plaintiff  for  the  injury  he  has  sustained. 

The  negligence  complained  of  is  the  breach  of  official  duty 
in  not  keeping  the  bridge  in  proper  repair.  It  is  not  con- 
tended that  the  town  in  its  corjiorate  capacity  is  liable. 
Hence  the  suit  is  brought  against  the  commissioners  in  their 
individual  capacity,  for  a  breach  of  offic-Jal  duty,  whereby  ap- 
pellee has  flU:^tained  damnges  for  which  the  law  gives  him  no 
other  rem(  Jv. 

The  case  stands  upon  very  different  grounds  from  one  in 
which  a  municipal  corporation  is  sued  for  damages,  resulting 
from  its  failure  to  kee|>  its  streets  or  bridges  in  proper  re- 
pair.    In  the  latter  case  the  duty  is  cast  upon  the  municipal 
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ity  to  keep  its  bridges  ia  a  reasonably  safe  condition  for  pub- 
lic nse.  They  have  the  power  and  it  is  their  duty  to  provide 
themselves  with  the  necessary  means  to  do  so.  In  this  case 
the  commissioners  are  sued  for  negligence  in  the  discharge 
of  the  duties  of  their  office,  whereby  damage  has  accrued  to  a 
private  person  from  their  neglect. 

It  has  been  a  disputed  question,  and  it  is  not  yet  settled  in 
this  State,  whether  or  not  an  action  can  be  maintained  against 
them.  The  cases  cited  by  counsel  for  appellee  from  our  own 
Supreme  Court,  we  do  not  regard  as  deciding  the  question. 
It  may  well  be  said,  that  if  the  commissioners  in  constructing 
a  ditch  or  an  embankment,  invade  the  rights  of  an  adjoining 
property  owner,  or  cause  his  land  to  be  overflowed,  an  action 
will  lie  against  them  individually  for  the  damage  they  have 
done.  But  it  is  not  so  clear  that  a  single  individual  who  suf- 
fers special  damage  by  reason  of  the  negligent  performance 
of  a  duty,  owed  by  the  commissioners  to  the  public  generally, 
can  maintain  an  action  therefor. 

Assuming,  however,  that  the  action  will  He,  it  becomes  im- 
portant to  know  under  what  circumstances  the  law  will  hold 
them  liable.  In  Hover  v.  Barkhoof,  44  N.  Y.  R.  113,  which 
settles  the  law  of  the  State  of  New  York,  after  a  great  conflict 
of  authorities  in  that  State,  the  rule  is  thus  laid  down,  that 
tne  commissioners  of  highways,  having  the  requisite  funds 
in  hand,  or  under  their  control,  are  bound  to  repair  bridges 
which  are  out  of  repair,  the}'  having  notice  of  their  condition, 
and  they  are  bound  to  repair  them  with  reasonable  and  ordi- 
nary care  and  diligence,  and,  if  they  omit  this  duty,  they  are 
liable  to  individuals  who  sustain  special  damage  from  such 
neglect.  See  also,  Robinson  v  Chamberlain,  34  N.  Y.  K. 
389;  Garlinghou?e  v.  Jacobs,  29  N.  Y.  R.  297. 

It  is  also  said  (Hover  v.  Barkhoof,  svpra,)  that  if  it  should 
appear  that  the  commissioners  had  some  money  and  that  there 
were  many  roads  and  bridges  to  be  repaired,  then  they  would 
have  a  discretion  as  to  where  the  money  should  be  expended, 
and  that  their  duty  to  repair  any  particular  bridge  might  so  far 
depend  upon  circumstances,  and  be  so  uncertain  and  indefi- 
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nite,  that  they  could  not  in  any  way  be  made  h'able  for  negli- 
gence. 

In  Bartlett  v.  Crozier,  17  Johns.  R.  440,  Chancellor  Kent 
had  denied  the  right  of  action  altogether,  giving  as  one  of 
his  reasons  therefor,  that  the  duty  to  repair  was  not  abso- 
lute and  imperative,  but  dependent  upon  a  train  of  circum- 
stances indefinite  and  varied. 

Numerous  otiier  cases  are  referred  to  in  Thompson  on  Neg- 
ligence, 818-20,  which  go  to  show  the  unsettled  condition  of 
the  law  upon  this  subject.  It  will  be  seen,  however,  that  the 
action,  wherever  it  is  allowed,  is  grounded  upon  the  neglect 
of  some  official  duty,  upon  the  performance  of  which  the  safe- 
ty of  the  individual  in  respect  to  his  person  or  his  property 
depended.  It  has  therefore  been  held  that  if,  in  consequence 
of  a  neglect  on  the  part  of  the  officer  charged  with  the  duty 
of  repairing  a  public  structure,  in  the  performance  of  his  duty 
in  that  regard  the  same  gets  out  of  repair  and  a  private  per- 
son suffers  damage  therefrom,  and  has  no  other  remedy,  such 
officer  is  personally  liable.     McCord  v.  High,  24  Iowa,  336. 

But  it  may  be  asked,  wherein  consists  the  breach  of  official 
duty  on  the  part  of  appellants?  When  the  former  bridge  had 
washed  awaj',  it  then  became  their  duty  with  reasonable  spee< I 
to  restore  it  by  building  a  new  one,  if  that  was  necessary  for 
the  public  travel.  But  before  proceeding  to  do  so  they  must 
have  provided  the  necessary'  funds  by  levying  a  tax,  unless 
they  had  already  provided  funds  applicable  to  that  purpose. 
Town  of  Ilarwood  v.  Hamilton,  13  Brad  well.  Having  pro- 
ceeded to  build  anew  bridge,  then  it  may  be  asked,  under  what 
obligations  were  they  to  gatlier  together  the  materials  of  the 
bridge  that  had  been  washed  away,  and  to  construct  therefrom 
a  temporary  bridge  for  the  use  of  the  public?  We  think  it 
would  be  difficult  to  show  that  their  failure  to  do  so  would 
have  been  a  breach  of  their  public  duty. 

But  they  did  proceed  to  gather  up  the  said  materials  and 
put  them  into  the  temporary  bridge  upon  which  the  accident 
happened.  During  the  summer  it  was  washed  away  a  second 
and  a  third  time  and  again  replaced.  It  was  erected  for  a 
temporary  purpose  only,  and   this  was   apparent   to   every 
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passer-by,  from  the  fact  that  the  new  bridge  was  in  process 
of  erection  close  beside  it,  and  appellee  had  notice  of  that  fact 
from  having  passed  over  it  only  a  short  time  before.  Tliis 
also  appears  from  the  fact  that  on  approaching^  the  brids^e  jnst 
before  tlie  accident,  he  notified  Snnderman  of  its  condition, 
whereupon  Sunderman  stopped  his  team  to  eee  if  appellee 
would  fj^et  over  in  safety.  It  therefore  appears  that  appellee 
knew  of  the  temporary  natnre  of  the  structure  and  must  have 
known  that  the  commissioners  would  not  be  justified  in  ex- 
pending a  very  considerable  amount  of  the  public  money  in 
keeping  it  in  repair.  He  is  not,  therefore,  in  a  condition  to 
complain  that  appellants  did  not  bestow  the  same  amount  of 
care  upon  it  they  would  have  done  had  it  been  a  permanent 
structure. 

Having  erected  this  temporary  bridge  for  the  use  of  the 
public  until  the  new  one  could  be  completed,  the  real 
question  in  the  case  is,  whether  or  not  under  all  the  circum- 
stances surrounding  them,  they  failed  to  exercise  reasonable 
care  in  the  discharge  of  their  official  duty  in  respect  to  its 
maintenance  for  the  purpose  intended  in  its  erection.  Thomp- 
son on  Negligence,  796;  Humphreys  v.  Armstrong  Co.,  50 
Pa.  St.  204. 

To  determine  whether  or  not  they  were  bound,  in  the  ex- 
ercise of  reasonable  diligence,  to  repair  the  bridge  at  that 
particular  juncture,  would  depend  upon  a  variety  of  circum- 
stances, among  which  would  be  their  financial  condition  with 
respect  to  other  necessary  works  and  the  approaching  comple- 
tion of  the  new  bridge. 

The  evidence  in  the  case  establishes  the  fact  that  the  bridge 
was  repaired  early  in  August;  that  then  about  five  of  the 
planks  at  each  end  of  it  were  securely  nailed  down  and  that 
heavy  timbers,  reaching  the  whole  length  of  the  bridge,  were 
laid  upon  both  ends  of  all  the  other  planks. 

This  arrangement  served  the  purpose  well.  The  road  upon 
which  it  was  erected  was  a  very  public  one  and  a  great  deal  of 
teaming  and  heavy  hauling  was  being  constantly  done  over 
it.  It  bore  up  well  under  all  this,  except  that  on  one  occasion 
it  gave  way  under  the  weight  of  a  steam  separator,  but  the 
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injury   then   done  was   immediately  repaired.     The   pubh'c 
seemed  well  satisfied  witli  it  and  trusted  it  implicitly. 

The  bridge  being  thus  apparentl}'  safe  and  sound,  before 
appellants  can  be  held  liable  it  must  appear  that  the  defects, 
if  any,  of  which  complaint  is  now  made,  were  either  known  to 
appellants,  or  that  the  circumstances  surrounding  them  were 
such  that  it  was  negligence  in  them  not  to  have  noticed 
them. 

They  knew  the  planks  were  not  spiked  down  to  the  stringers, 
but,  in  lien  of  spikes,  they  had  placed  heavy  timbers  upon 
them.  So  far  as  the  evidence  shows  they  had  any  knowledge 
upon  the  subject,  this  arrangement  had  answered  the  purpose 
well.  It  is  true  one  or  two  persons  testified  that  in  crossing 
the  bridi'e  tliev  had  encountered  some  trouble  bv  some  of  the 
planks  becoming  misplaced.  But  no  notice  of  these  occur- 
rences had  been  brought  home  to  appellants.  On  the  con- 
trary, the  evidence  shows  that  they  bad  no  notice  of  any  such 
occurrences,  and  such  was  the  frequency  of  teams  passing 
over  the  bridge  that  if  anything  of  that  kind  had  often  hap- 
pened, they  would  have  heard  some  complaint  about  it. 

This  being  one  of  the  essential  elements  in  the  plaintiff's 
right  of  recover}',  and  the  proof  failing  to  sustain  it,  the 
court  below  erred  in  overruling  the  motion  to  set  aside  the 
verdict 

Some  question  is  raised  in  the  argument  as  to  the  propriety 
of  certain  rulings  of  the  court  in  giving  and  refusing  instruc- 
tions, but  inasmuch  as  they  are  not  set  out  in  the  abstract  we 
can  not  notice  them.  Except  in  regard  to  the  looseness  of 
the  planks,  and  appellants'  notice  thereof,  we  can  not  see  that 
under  any  circumstances  the  evidence  in  this  record  Qould 
charge  appellants  with  being  the  cause  of  appellee's  loss. 

It  is  for  the  court  to  lay  down  the  rule  governing  the  meas- 
ure of  diligence  required  by  appellants  and  for  the  jury  to 
say  by  their  verdict  whether  or  not  they  have  performed  their 
duty  according  to  that  rule.  This  we  understand  to  be  the 
meaning  of  the  expression  that  negligence  is  a  question  of 
fact.  Thus,  if  the  case  is  one  in  which  the  exercise  of  reason- 
able care  and  prudence  is  required,  the  jury  should  be  told 
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that  such  is  the  measure  of  the  defendant's  duty,  and  then 
tliej  should  be  left  to  say  whether  or  not,  under  the  circum- 
stances in  proof,  the  defendant  has  exercised  tliat  degree  of 
care. 

Being  of  the  opinion  that  appellee  has  failed  to  make  out 
a  case  wherein  appellants  have  been  guilty  of  such  miscon- 
duct in  oflBee  as  to  render  them  liable  for  the  loss  appellee  has 
sustained,  the  judgment  of  the  court  below  is  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 

HiGBEE,  P.  J.  I  concur  in  this  opinion,  but  I  am  also  of 
the  opinion  that  the  justice  of  the  peace  had  no  jurisdiction 
in  the  case. 
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Emery  Clark  et  al. 

1.  Negligence  of  EMPLOTE.-r-Appellanf,  a  boy  of  fourteen  yearn,  was 
employed  on  a  planing  machine.  At  the  time  of  his  employment  he  was 
instructed  to  do  whatever  the  feeder  of  the  machine  directed.  Appelliint 
received  the  lumber  as  it  came  througfh  the  machine.^  A  "sliver"  becoming 
lodged  in  the  machine,  the  feeder  who  had  control  of  the  machine,  without 
stopping  the  miichine,  ordered  appellant  to  take  it  out.  He  failed  in  the 
attempt  and  informed  the  feeder  that  he  could  not  get  it  out;  the  feeder 
then  peremptorily  ordered  him  to  pull  the  "sliver"  out,  in  attempting  to  do 
which  his  hand  was  cutoff,  llie  machine  could  have  been  easily  stopped 
by  the  feeder,  and  the  feeders  of  other  similar  machines  were  in  the  habit 
of  stopping  them  when  removing  such  obstxuctions.  Held,  that  nnder  the 
circumstances  and  in  view  of  appellant's  age,  a  want  of  ordinary  care  is 
not  imputable  to  him;  that  the  feeder  was  guilty  of  gross  negligence;  that 
the  doctrine  of  respondeat  superior  applies. 

2.  Master  and  servant — Injury  by  governing  servant. — ^The 
mere  fact  that  one  of  a  number  of  servants,  who  are  in  the  habit  of  working 
together  in  the  same  line  of  employment  for  a  common  master,  has  power  to 
control  and  direct  the  actions  of  the  others  with  respect  to  such  employ- 
ment, will  not,  of  itself,  render  the  master  liable  for  the  negligence  of  the 
governing  servant  resulting  in  injury  to  one  of  the  others.     108  111.  288. 

3.  Same — Master's  liability. — If  the  negligence  complained  6f  con- 
sists of  some  act  done  or  omitted  by  one  having  such  authority,  which  re- 
lates to  his  duties  as  co-laborer  with  those  under  his  control,  and  which 

(4T0) 
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might  jast  as  readily  have  happened  with  one  of  them  having  no  such  au- 
thorit}',  the  common  master  will  not  be  liable.  But  when  the  negligent  act 
cfjmplained  of  aiises  out  of  and  is  the  direct  result  of  the  exercise  of  the 
authority  conferred  upon  him  bj  the  master  over  his  co-laborers,  the  master 
will  be  liable. 

4.  Power  to  employ  and  dischaiige  servants. — ^The  fact  that  the 
governing  servant  had  no  power  to  employ  and  discharge  hands  furnishes 
no  te»t  as  to  the  status  of  the  employe.  It  is  a  circumstance  proper  to  be 
considered  like  any  other  relevant  evidence  in  passing  upon  the  question, 
but  is  by  no  means  determinative. 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon. 
Jonx  G.  RoGEBS,  Judge,  presiding.  Opinion  filed  November 
11,  1884. 

This  suit  was  brought  in  the  Circuit  Court  of  Cook  county 
by  the  plaintiff  in  error  against  the  defendants  in  error,  to  re- 
cover damai'esfor  the  loss  of  one  of  his  liands  while  workint' 
at  a  planing  mill  in  the  defendants'  furniture  manufactor3\ 
The  declaration  avers  in  substance  that  the  plaintiff,  who  was 
fourteen  years  old,  was  employed  by  tlie  defendants  to  work 
in  tlieir  manufactory,  in  which  was  a  planing  mill  driven  by 
steam;  that  by  the  terms  of  his  employment,  it  was  the  duty 
of  the  plaintiff  to  perform  such  work  as  mi^-ht  properly  be  re- 
quired of  a  boy  of  his  age,  and  that  it  was  the  duty  of  the  de- 
fendants to  require  of  the  plaintiff  only  sucli  work  as  might 
reasonably  and  properly  be  required  of  liim,  with  proper  re- 
gard for  his  personal  safety,  etc.;  that  in  disregard  and  viola- 
tion of  their  duty,  the  defendants  carelessly,  negligently  and 
improperly,  and  without  due  regard  for  the  plaintiff's  safety, 
directed  and  required  the  plaintiff  to  remove  a  splinter  whicli 
obstructed  the  use  of  the  planing  machine,  which  was  run- 
ning at  full  speed;  that  the  work  of  removing  said  splinter 
involved  great  danger  and  liability  to  accident  to  any  one  at- 
tempting to  remove  the  same,  and  especially  to  one  of  no 
greater  age  and  experience  than  the  plaintiff;  that  while  the 
plaintiff,  being  ignorant  of  the  danger,  in  obedience  to  the 
direction  and  requirement  of  the  defendants,  and  in  the  dis- 
charge of  what  he  supposed  was  his  duty,  was  in  the  act  of 
removing  said  splinter,  and  was  acting  with  all  due  care,  etc.. 
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Ill's  right  hand  was  suddenly  jerked  and  drawn  into  contact 
with  revolving  knives,  which  were  a  part  of  said  machine,  and 
w-as  cut  off,  etc. 

The  ca?e  wad  tried  by  a  jnry  upon  pleas  of  not  gnilty.  At 
the  conclusion  of  the  plaintitTs  evidence,  the  court,  on  motion 
of  the  defendants,  directed  the  jury  to  render  a  verdict  of  not 
guilty,  which  they  did.  Judgment  was  rendered  upon  the 
verdict,  and  the  plaintiff  brought  the  case  here  by  writ  of 
error.  The  facts  sufficiently  appear  in  the  opinion  of  the 
court. 

Mr.  JoiijT  McGAFFEr  and  Messrs.  Rube.vs  &  Ames,  for 
plaintiff  in  error;  that  the  tlieory  of  respomleat  superior  ap- 
])lies,  cited  R.  R.  Co.  v.  Fort,  17  Wallace,  553;  Mann  v. 
Oriental  Paint  Works,  11  R.  I.  152;  N.  &  D.  R.  R.  Co.  v. 
Jones,  9  Heiskell,  27;  L.  &  N.  R.  R.  Co.  v.  Bowler,  9  Heiskell, 
^^(S\  Grizzle  v.  Frost,  8  F.  &  l\  622;  0.  &  N.  W.  Ry.  Co.  v. 
Bayfield,  37  Mich.  205;  L.  M.  R.  R.  Co.  v.  Stevens,  20  Ohio, 
415;  C.  &  R.  R.  Co.  v.  Keary,  3  Ohio  St.  201;  Berea  Stone 
Co.  V.  Kraft,  31  Ohio  St.  287;  C.  &  N.  AV.  Ry.  Co.  v.  Jackson, 
55  111.  492;  Lalor  v.  C.  B.  &  Q.  R.  R.  Co.,  52  111.  401;  C.  & 
ls\  W.  Ry.  Co.  V.  Moranda,  93  III.  307;  C.  &  A.  R.  R.  Co.  v. 
Mav,  108  111.  288. 

Messrs.  Flower,  Remy  &  Gregory,  for  defendants  in  error; 
cited  C.  &  N.  W.  Ry.  Co.  v.  Moranda,  93  111.  302;  Cooley  on 
Torts,  562,  563;  Wood's  Master  and  Servant,  §  438,  p.  863; 
Malone  v.  Hathaway,  64  N.  Y.  5-9;  Flike  v.  B.  &  A.  Ry.  Co., 
53  N.  Y.  549;  Corcoran  v.  Hoi  brook,  59  N.  Y.  517;  2  Thorn  p- 
son  on  Negligence,  1028,  1030;  Gartland  v.  T.  W.  &  W.  Ry. 
Co.,  67  111.  498. 

Wilson,  P.  J.  It  is  unnecessary  to  review  the  evidence  in 
detail,  it  being  sufficient  to  say  that  it  tended  to  prove  all  the 
material  allegations  of  the  plaintiff's  declaration,  and  hence  if 
our  view  of  the  law  applicable  to  the  facts  which  the  evidence 
tended  to  prove  be  correct,  the  court  below  erred  in  directing 
the  jury  to  find  for  the  defendants. 
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It  appears  tliat  tlie  plaintiff  was  employed  by  the  defendants 
to  work  on  a  planing  machine  in  the  defendants'  furnitnre 
manufactory,  and  at  the  time  of  liis  being  employed  he  was 
instructed  to  do  whatever  the  person  who  fed  the  machine  di- 
rected him  to  do.  The  machine  was  driven  by  steam  power, 
and  consisted  of  rapidly  revolving  knives,  which  dressed  the 
lumber  as  it  passed  under  them  between  rollers.  The  feeder 
wiio  controlled  the  machine  stood  in  front  and  passed  the 
lumber  through,  while  the  plaintiff  stood  in  the  rear  to  receive 
it  as  it  came  through  after  having  passed  under  the  knives. 
On  the  day  of  the  occurrence  a  sliver  or  chip  became  lodged 
between  the  irons  of  the  machine  near  the  revolving  knives 
in  such  a  way  as  to  obstruct  the  operation  of  the  machine. 
The  feeder,  without  stopping  the  machine,  directed  the  plaint- 
iff to  take  the  sliver  out,  which  in  obedience  to  the  order  he 
attempted  to  do,  but  did  not  succeed,  and  he  informed  the 
feeder  that  he  could  not  get  it  out,  whereupon  the  feeder  came 
around  to  where  the  plaintiff  was  and  ordered  him  perempto- 
rily to  pull  the  sliver  out,  in  attempting  to  do  wliich  the 
plaintiffs  hand  was  caught  by  the  knives  and  cut  off.  The 
machine  could  have  been  easily  stopped  by  merely  casting  off 
tlie  belt  by  which  it  was  driven  onto  a  loose  wheel  or  pulley. 
It  further  appeared  that  like  obstructions  to  tliat  which  the 
plaintiff  was  required  to  remove  were  of  frequent  occurrence, 
and  that  tiie  feeders  of  other  similar  machines  in  the  same 
establishment  were  in  the  habit  of  stopping  the  machines  by 
throwing  off  the  belt  whenever  it  became  necessary  to  remove 
one  of  these  obstructions.  The  knives  were  so  covered  as  not 
to  be  seen  when  the  machine  was  runuinoj,  thus  rendering  it 
exceedingly  hazardous  to  insert  the  hands  near  the  knives 
when  revolving.  The  plaintiff  had  worked  in  a  planing  mill 
before,  but  its  machines  were  larger  and  differently  constructed 
from  the  machine  in  question. 

The  act  of  the  feeder  of  the  machine  in  coercing  a  boy  of 
fourteen  to  attempt  the  removal  of  an  obstruction  in  the  man- 
ner described,  without  stopping  the  machine,  was  one  of  gross 
carelessness,  not  to  sa}'  criminal  negligence,  and  it  resulted  in 
miking  the  plaintiff  a  cripple  for  life.     Upon  the  facts,  then, 
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as  shown  by  tlie  plaintifl^'s  evidence,  we  are  of  opinion,  (1) 
that  under  the  circumstances,  in  view  of  the  plain tiff^s  age, 
and  tlie  positive  order  of  the  feeder  to  remove  the  obstruction, 
no  want  of  ordinary  care  is  imputable  to  the  plaintiff;  (2) 
that  the  feeder  was  guilty  of  gross  negligence.  It  remains, 
therefore,  only  to  consider  the  legal  aspect  of  the  case. 

The  theory  of  the  counsel  for  the  defendant,  and  wliicli 
seems  to  have  been  adopted  by  the  court  below,  is  that  the 
feeder  of  the  macliine  and  the  plaintiff  stood  in  the  relation 
of  fellow  servants  of  a  common  master,  in  the  same  line  of 
employment,  and  that  consequently  the  doctrine  oi' respondeat 
superior  does  not  apply.  Fortunately  for  us  the  difficulties 
that  have  heretofore  beset  attempts  to  extract  from  the  nu- 
merous adjudicated  esses  definite  and  settled  rules  and  prin- 
ciples applicable  to  cases  of  this  nature,  have  been  largely 
diminished  by  a  recent  decision  of  our  Supreme  Court  in  the 
case  of  Cliicago  &  Alton  R.  R  Co.  v.  May,  108  111.  2S8.  The 
present  case,  in  all  its  essential  features,  is  entirely  similar  to 
that,  and  we  need,  therefore,  to  do  little  more  than  refer  to 
the  principles  enunciated  by  Mr.  Justice  Mulke}',  who  wrote 
the  majority  opinion  in  that  case.  lie  says:  "The  true  rule 
on  the  subject,  as  we  understand  it,  is  this:  The  mere  fact 
that  one  of  a  number  of  servants  who  are  in  the  habit  of  work- 
ing together  in  the  same  line  of  employment,  for  a  common 
master,  has  power  to  control  and  direct  the  actions  of  the 
others  with  respect  to  such  employment,  will  not  of  itself  ren- 
der the  master  liable  for  the  nei^lifirence  of  the  i^overning: 
servant,  resulting  in  an  injury  to  one  of  the  others,  without 
regard  to  other  circumstances.  On  the  other  hand  the  mere 
fact  that  the  servant  exercising  such  authority,  sometimes  or 
ireneraJlv  labors  with  the  others  as  a  common  hand,  will  not 

CPU  ' 

of  itself  exonerate  the  master  from  liability  for  tlie  formers 
negligence.  Every  case,  in  this  respect,  must  depend  uj)on 
its  own  circumstances.  If  the  negligence  complained  of 
consists  of  some  act  done  or  omitted  by  one  having  such 
authority,  which  relates  to  his  duties  as  co-laborer  with  those 
nndcr  his  control,  and  which  might  just  as  readily  happen 
with  one  of  them  having  no  such  authority,  the  common 
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master  will  not  be  liable.  For  instance,  if  the  section  boss 
of  a  railway  company,  while  working  with  his  squad  of  men 
on  the  company's  road,  should  negligently  strike  or  injure 
one  of  them,  causing  his  death,  the  company  would  not  be 
liable;  but  when  the  negligent  act  complained  of  arises  out 
of,  and  is  the  direct  result  of  the  exercise  of  the  authority 
conferred  upon  him  by  the  master  over  his  co-laborers,  the 
master  will  be  liable.  In  such  a  case  he  is  not  a  fellow  ser- 
vant of  those  under  his  charge,  with  respect  to  such  power, 
for  no  one  but  himself,  in  the  case  supposed,  is  clothed  with 
authority  to  command  the  others.  *  *  *  In  exercising 
this  power  he  does  not  stand  upon  the  same  plane  with  those 
under  his  control.  His  position  is  one  of  superiority.  When 
he  gives  an  order  within  the  scope  of  his  authority,  if  not 
manifestly  unreasonable,  those  under  his  charge  are  bound  to 
obey  under  peril  of  losing  their  situations,  and  such  com- 
mands are,  in  contemplation  of  law,  the  commands  of  the 
company,  and  hence  it  is  held  responsible  for  the  conse- 
quences," 

These  views  are  applicable  to,  and  are  decisive  of,  the  pres- 
ent case.  Tlie  plaintiff  was  placed  by  the  defendants  under 
the  immediate  control  and  direction  of  the  person  who  had 
charge  of  the  running  of  the  planing  machine.  While  they 
were  fellow  servants  of  a  common  master,  they  did  not  stand 
upon  an  equal  footing.  The  feeder  was,  by  express  appoint- 
ment of  the  defendants,  made  the  superior  of  the  two.  As 
to  the  control  and  direction  of  the  plaintiff,  he  was  the  alter 
ego  of  the  defendants.  Plis  orders  were  their  orders,  and  it 
is  immaterial  whether  he  had  authority  over  one  man  or  a 
gang  of  men.  Some  stress  was  laid  by  the  defendants'  coun- 
sel upon  the  fact  that  the  feeder  had  no  power  to  employ  and 
discharge  hands.  That  circumstance  furnishes  no  test  as  to 
the  status  of  an  employe.  It  is  a  circun) stance  proper  to  be 
considered,  like  any  other  relevant  evidence,  in  passing  upon 
the  question,  but  is  by  no  means  determinative.  Here  the 
proof  of  the  feeder's  authority  was  express,  and  did  not  need 
corroborative  evidence. 

It  is  to  be  observed  that  the  plaintiff's  injury  was  not  the 
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result  of  a  mere  careless  act  done  by  the  feeder  in  performinc^ 
his  work  as  a  co-laborer  or  fellow  servant,  but  it  was  the 
direct  result  of  a  negligent  and  improper  exercise  of  his 
power  and  authority  over  the  plaintiff,  in  giving  an  order 
which  no  one,  in  the  exercise  of  ordinary  prudence,  would 
have  given. 

Being  of  opinion  that  the  plaintiff's  evidence  made  a^rma 
facie  case,  we  think  the  court  below  erred  in  directing  the 
jury  to  find  for  the  defendants. 

The  judgment  is  reversed  and  the  cause  remanded  for  a 

new  triaL 

Keversed  and  remanded. 


Elizabeth  McManaman 

V. 

Mary  Blocks. 

Dower— Jurisdiction. — As  dower  in  land  is  an  estate  of  freehold,  the 
appellate  court  has  no  jurisdiction  to  hear  and  determine  this  appeal. 

Appeal  from  the  Circuit  Court  of  Cook  countv;  the  Hon. 
Murray  F.  Tuley,  Judge,  presiding.  Opinion  filed  Novem- 
ber 11,  1884. 

Mr.  E.  C.  Crawford,  for  appellant. 

Mr.  Daniel  J.  Avery,  for  appellee. 

Per  Curiam.  This  was  a  petition  for  the  recovery  and 
assignment  of  dower  in  certain  lands  described  in  the  peti- 
tion, brought  by  appellant  in  the  Circuit  Court  of  Cook 
county.  The  court,  upon  a  final  hearing  of  the  case,  dis- 
missed the  petition  for  want  of  equity,  and  the  petitioner 
appealed  to  tiiis  court.  As  dower  in  land  is  an  estate  of  free- 
hold, this  court  has  no  jurisdiction  to  hear  and  determine  tlie 
appeal. 

It  should  have  been  taken  to  the  Supreme  Court. 

Appeal  dismissed. 
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Theodore  Nelson 

V. 

Eliza  Bowen. 

1.  Replevin— Trover — ^Jitry  finding  only  as  to  part  op  mattek 
PUT  IN  ISSUE. — Where  plaintiff  brought  an  action  of  replevin  in  justice's 
court  for  certain  goods  described  in  the  writ,  under  which  a  portion  only  of 
such  goods  was  obtained,  and  on  appeal  to  the  circuit  court  defendant  failed 
to  appear,  and  the  jury  impaneled  and  sworn  to  try  the  issues  returned  the 
following  verd'ct:  **We,  the  jury,  find  the  right  of  property  obtained  on 
the  writ  of  replevin  in  the  plaintiff,  and  assess  her  damages  at  $1'3;^.50  for 
detention  of  goods  not  obtained,"  and  the  court  rendered  judgment  that 
plaintiff  retain  possession  of  the  property  replevied,  to  be  held  irreplevisable, 
and  recover  of  defendant  $133.50  as  damages.  Ueld^  that  when  the  plaintiff 
below  sought  to  recover  for  the  goods  which  were  not  obtained,  it  was  in 
trover,  and  the  law  raised  the  presumption  of  an  issue  being  joined  as  upon 
a  plea  of  not  guilty  to  that  count;  that  the  verdict  is  fatally  defective  in 
finding  only  as  to  part  of  the  matter  put  in  issue. 

2.  Practice — Defective  verdict. — If  a  jury  finds  but  pai:t  of  the 
matter  put  in  issue  and  says  nothing  as  to  the  rest,  the  verdict  is  ill,  and  a 
venire  facias  de  novo  shall  issue  if  no  judgment  is  given;  but  if  judgment  is 
given  upon  such  verdict  it  shall  be  reversed. 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  John 
G.  KoGERS,  Judge,  presiding.  Opinion  filed  November  11, 
1884. 

Mr.  Frank  Baker,  for  plaintiff  in  error;  that  if  the  jury  find 
only  part  of  the  matter  in  issue,  judgment  can  not  be  entered  on 
the  verdict,  and  if  entered  it  must  be  reversed,  cited  1  Tidd's 
Practice,  140;  Bemus  v.  Beekman,  3  Wend.  668;  Miller  v. 
Tretz,  1  Lord  Raymond,  324;  Patterson  v.  TJ.  S.,  2  Wheat. 
221;  Dart  v.  Horn,  20  111.  213;  Swain  v.  Roys,  4  Wis.  130; 
Com.  Dig.  Plead.,  §  22;  Van  Belthuysen  v.  DeWitt,  4  John. 
214. 

Mr.  George  Sparling,  for  appellee;  that  the  informality  in 
the  verdict  should  not  vitiate,  cited  Bates  v.  Williams,  43  111. 
494;  James  v.  Morey,  44  111.  352;  Hartford  Ins.  Co.  v.  Van- 
dnzor,  49  111.  489;  Parmelee  v.  Smith,  21  111.  620;  Kirkpat- 
rick  V.  Cooper,  89  111.  210;  Hudson  v.  Maze,  3  Scam.  578. 
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McAllister,  J.  This  was  an  action  of  replevin,  brought 
in  justice's  court,  by  Bowen  against  Nelson,  for  certain  goods 
and  chattels  described  in  the  writ,  under  which  a  portion  only 
of  such  goods  was  obtained.  An  appeal  was  taken  to  the  cir- 
cuit court,  and  when  the  case  was  reached  for  trial  the  defend- 
ant failed  to  appear,  and  the  plaintiff  had  a  jury  impaneled 
and  sworn  to  tr}'  tlie  issues,  who,  after  hearing  evidence,  re- 
turned the  following  verdict,  which  was  entered  of  record: 
*'  We,  the  jury,  find  the  right  of  property  obtained  on  the 
writ  of  replevin  in  the  plaintiff,  and  a-sess  her  damages  at 
one  hundred  and  thirty-three  and  -^^^-^  dollars,  for  detention 
of  goods  not  obtained."  Whereupon  the  court  rendered 
judgment  that  plaintiff  retain  possession  of  the  property  re- 
plevied, to  be  held  by  her  irreplevisable,  and  recover  of  said 
defendant  one  hundred  and  thirty-three  dollars  and  fifty  cents, 
her  damages  so  as  aforesaid  by  the  jury  assessed,  etc. 

The  defendant  brings  the  case  here  on  error,  and  assigns 
for  error  that  said  verdict  was  so  defective  in  substance  that 
the  iudirment  must  necessarily  be  regarded  as  erroneous. 

Tlie  action  having  originated  injustice's  court,  no  pleadinirs 
in  writing  were  required  there  or  on  appeal.  But  it  does  not 
follow  that  there  were  no  particular  issues  to  be  tried,  when 
the  jury  was  chosen  and  sworn  in  the  circuit  court.  When 
the  plaintiff  beloW'  sought  to  recover  for  the  goods  which  were 
not  obtained  by  the  writ  of  replevin,  it  was  in  trover,  under 
the  statute  above  referred  to;  and  the  case  is  to  be  regarded 
the  same  as  if  there  had  been  a  count  in  trover.  That  being 
80,  then  the  law  raises  the  presumption  of  an  issue  being  joined, 
as  upon  a  plea  of  not  guilty  to  that  count.  Ilennies  v.  The 
People,  70  111.  100. 

What  in  that  state  of  the  case  were  the  issues?  In  order  to 
recover,  the  plaintiff  \va3  bound  to  show  absolute  or  special 
property  in  the  goods  or  some  of  them,  and  a  wrongful  conver- 
sion by  the  defendant.  Whetlier  there  was  such  property  in 
the  plaintiff,  and  whether  the  defendant  had  wrongfully  con- 
verted the  goods  in  question,  were  necessarily  the  issues  in- 
volved. A  general  verdict  of  guilty  would,  however,  com- 
prehend them  all.     But  the  verdict  in  this  case  does  not  fiud 
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the  defendant  guilty  under  any  issue.  And,  as  respects  tlie 
goods  not  obtained  nnder  the  writ,  it  finds  nothing  as  to  the 
property  of  the  plaintiff  in  them  or  any  part  of  them;  nor  does 
it  find  that  they  had  been  wrongfully  taken  or  detained  by  the 
defendant.  The  verdict  is  manifestly  defective  in  finding  only 
as  to  part  of  the  matters  put  in  issue,  and  in  saying  nothing 
as  to  other  matters  essential  to  the  judgment  which  was  given. 

In  Mattson  et  al.  v.  Hanisch,  5  Bradwell,  102,  we  stated  the 
rule  in  such  case  to  be  this:  ''If  a  jury  finds  but  part  of  tlie 
matter  put  in  issue,  and  saj's  nothing  as  to  the  rest,  the  ver- 
dict is  ill,  and  a  venire  facias  de  novo  shall  issue  if  no  judg- 
ment is  given;  but  if  judgment  is  given  upon  such  verdict  it 
shall  be  reversed."  That  rule  is  fully  supported  by  the  au- 
thorities. In  Miller  v.  Trets,  Ld.  Raym.  324,  there  was  an 
information  exhibited  against  defendant  for  selling  lace  and 
silks,  etc.  Upon  issue  joined  the  jury  found  the  defendant 
guilty  as  to  the  selling  lace,  etc.,  but  said  nothing  as  to  the 
silks,  and  judgment  passed  in  the  exchequer  for  the  informer. 
Upon  error  the  judgment  was  reversed  because  the  verdict  did 
not  comprehend  the  wiiole  issue. 

In  Patterson  v.  United  States,  2  Wheat.  221,  the  verdict  of 
the  jury  varied  from  tlie  issue  and  found  only  as  to  part  of 
the  matter  in  issue.  The  court,  by  Washington,  J.,  said: 
"The  rule  of  law  is  precise  upon  this  point.  A  verdict  is  bad 
if  it  varies  from  the  issue  in  a  substantial  matter,  or  if  it  find 
only  a  part  of  that  which  was  in  issue.  The  reason  of  the  rule 
is  obvious;  it  results  from  the  nature  and  the  end  of  the 
pleading.  Wiiether  the  jury  find  a  general  or  a  special  ver- 
dict it  is  their  duty  to  decide  the  very  point  in  issue,  and 
although  the  court  in  which  the  cause  is  tried  may  give  form 
to  a  general  finding,  so  as  to  make  it  harmonize  with  the 
issue,  yet  if  it  appears  to  that  court  or  to  the  appellate  court 
that  the  finding  is  different  from  the  issue  or  is  confined  to  a 
part  only  of  the  matter  in  issue,  no  judgment  can  be  rendered 
upon  the  verdict/' 

Bern  us  V.  lieekman,  8  Wend.  663,  is  to  the  same  effect. 
Sivani  v.  Roys,  4  Wis*  150,  holds  that  the  verdict  in  such  a 
case  ae  this^  if  it  iail  to  find   that  the  defendant  wrongfully 
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took  or  detained  the  ^oods,  is  so  defective  that  a  judgment 
upon  it  must  be  reversed. 

Being  of  the  same  opinion  here,  the  judgment  of  the  conrt 
below  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


George  C.  Hicks,  Imprd,  etc. 

V. 

William  G.  Stephens. 

Re«ct8BTON  of  contract. — The  court  is  of  opinion  that  the  court  below 
was  justified  in  rescinding:  the  sale  and  decreeing  a  return  of  the  notes  and 
money  paid  on  the  contract.  But  the  court  should  have  decreed  the  return 
of  the  $250,  at}  it  was  a  part  paymeiit  of  the  purchase  money. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon, 
Henry  M,  Shkpard,  Judge,  presiding.  Opinion  filed  No- 
vember 11,  1884. 

Mr.  n.  W.  WoLSELEY,  for  appellant 

Mr.  Ullman  Strong  and  Mr.  Edward  A.  Dicker,  for 
appellee. 

Per  Curiam.  This  was  a  bill  in  chancery  brought  by  ap- 
pellee, Stephens,  against  appellant,  Hicks,  and  one  Jones, 
seeking  to  rescind  a  sale  by  Hicks  to  Stephens  and  Jones,  of 
an  interest  in  a  patented  Invention  for  a  tube  closer  in  boilers 
desisrned  to  save  fuel  and  steam.  In  execution  of  the  con- 
tract  of  sale,  Stephens  gave  to  Hicks  liis  three  promissory 
notes  for  $2,500  each,  and  paid  him  $2,500  in  cash.  He  also 
paid  to  Jones  $250,  being  one  half  of  $500  previously  ad- 
vanced by  Jones  to  Hicks,  for  an  option  to  make  the  pur- 
chase. By  agreement  of  all  the  parties,  the  $250  thus  paid 
to  Jones  was  to  be  credited  by  Hicks  as  so  much  paid  by 
Stephens  on  the  purchase  money,  and  it  was  accordingly  in- 
dorsed by  Hicks  on  one  of  Stephens'  notes.     The  bill  prayed 
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for  a  rescission  of  the  sale,  and  a  return  of  the  notes  and 
money,  on  the  ground  of  fraudulent  misrepresentations  made 
by  Hicks  as  to  the  merits  of  the  invention,  whereby  Stephens 
was  induced  to  make  the  purchase. 

Upon  the  final  hearing,  the  court  below  found  that  tlie  in- 
vention was  worthless,  and  that  Stephens  had  been  induced  to 
make  the  purchase  through  the  misrepresentations  of  Hicks, 
as  alleged,  and  decreed  a  rescission  of  the  contract,  and  that 
the  notes  be  returned  to  Stephens,  and  that  Hicks  refund  the 
$2,500  paid  to  him  by  Stephens  in  cash. 

Upou  a  careful  examination  of  the  evidence,  we  think  the 
court  was  justified  in  rescinding  the  sale,  and  decreeing  a 
return  of  the  notes  and  money  paid  on  the  contract.  But  we 
are  further  of  opinion  that  the  court  ought  to  have  decreed 
the  return  of  the  $250  paid  through  Jones.  If  Stephens  was 
entitled  to  the  repayment  of  the  $2,500,  he  was  equally  en- 
titled to  the  repayment  of  the  $250.  They  were  both  part 
payments  of  the  purchase  money,  the  only  diflference  between 
them  being  that  the  $2,500  was  paid  directly  by  Stephens, 
and  the  $250  by  the  hands  of  Jones.  Tiiey  were  both  actually 
received  by  Hicks,  and  by  the  mutual  agreement  of  all  the  par- 
ties, were  credited  to  Stephens  as  so  much  paid  by  him  on  the 
purchase  money. 

Defendant  in  error  has  assigned  as  a  cross-error,  the  omis- 
sion of  the  court  to  embrace  in  the  decree  the  $250  in  ques- 
tion, which  assignment  we  think  is  well  taken.  The  decree 
will  accordingly  be  reversed  and  the  cause  remanded,  with 
instructions  to  the  court  below  to  add  to  the  money  decree 
the  further  sum  of  $250,  the  rest  of  the  decree  to  be  ren- 
dered as  heretofore.  The  costs  of  this  court  to  be  paid  by 
plaintiff  in  error. 

Keversed  and  remanded  with  directions. 

Vol.   XV.     SI 
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John  .  Kbanz 

V. 

LuDwro  Thieben. 

1.  iNSTRUCTroNs  MUST  BE  ACCURATE. — Where  the  evidence  as  to  con- 
troverted questions  of  fact  is  conflictinsr,  instructions  must  be  accurate. 

2.  Instructions — Nhgltgence. — An  instruction  that  "if  the  juty  be- 
lieve from  the  evidence  and  the  instructions  in  this  case  that  the  plaint.if 
hath  sustained  damages  by  reason  of  negligence  and  carelessness  of  the  de- 
fendant, or  his  as^nts  and  seiTants,  acting  under  his  direction,  in  and  about 
his  business,  and  that  the  plaintiff  used  due  cai*e  and  caution  on  his  part^ 
then  the  law  is  for  the  plaintiff,  and  the  jury  should  so  find."  Held,  errone- 
ous in  not  limiting  the  negligence  complained  of  to  the  conduct  of  the  par- 
ticular business  out  of  which  the  alleged  cause  of  action  arose;  in  not 
embracing  negligence  as  a  part  of  its  hypothesis  in  clear  and  unambiguous 
terms;  in  adding  *'  and  instructions  ot  the  court.'' 

8,  Gross  nkgligencb  defined. — Where  the  court  modified  an  instruc- 
tion defining  "gross  negligence''  as  "a  wrongful  act  or  omii-sion  willfully 
and  maliciously  done  or  omitted,"  by  inserting  *'  gross  negligence  is  defined 
to  be  a  wrongful  act  or  omission  on  the  port,  etc."  Held^  that  both  defini- 
tions were  erroneous.    Gross  negligence  is  the  want  of  slight  diligence. 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  John 
G.  Rogers,  Judge,  presiding.     Opinion  tiled  November  11, 

1884. 


Messrs.  McClellan  &  Cummins,  for  plaintiff  in  error. 
Mr.  George  II.  Kkttelle,  for  defendant  in  error. 

Wilson,  P.  J.  This  suit  was  brought  by  Ludwig  Thieben, 
the  defendant  in  error,  against  John  Kranz,  plaintiff  in  error, 
before  a  justice  of  tlie  peace,  to  recover  damages  alleged  to 
have  been  sustained  by  Thieben  by  the  falling  of  plastering 
from  the  ceiling  of  a  store  occupied  \>y  him  as  a  crockery 
dealer.  The  case  was  taken  by  appeal  to  the  Circuit  Court 
of  Cook  county,  where  it  was  tried  by  a  jury,  resulting  in  a 
verdict  for  Thieben  for  $100.46.  Kranz  brings  the  case  to 
this  court  by  writ  of  error. 

It  appears  Kranz  was  a  manufacturer  of  candies,  using  the 
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Story  above  Thieben's  store  for  a  packing  room.  In  Septem- 
ber, 1S82,  a  piece  of  plastering  fell  from  the  ceiling  of  the 
store  occupied  by  Thieben,  bi-eaking  some  of  his  crockery  and 
glassware  and  causing  the  injury  complained  of.  The  testi- 
mony on  the  part  of  the  plaintiff  tended  to  sliow  that  the  plas- 
tering fell  by  reason  of  the  jar  caused  by  hammering  on  boxes 
by  Eranz  and  his  employes,  improperly  handling  them,  roll- 
ing them  on  the  floor  to  the  elevator,  etc.  On  the  other  hand 
Kranz  offered  evidence  tending  to  prove  that  the  packing  and 
handling  of  the  boxes  was  done  in  a  careful  maimer  and  in 
such  a  way  as  not  to  injure  the  plastering;  that  the  plastering 
was  defective  and  fell  in  consequence  thereof,  and  not  bj'  rea- 
son of  any  fault  on  the  part  of  Kranz  or  his  servants.  The 
testimony  on  these  controverted  questions  of  fact  was  conflict- 
ing, making  it  a  case  especiallj*  appropriate  for  a  jury.  Had 
the  instructions  given  in  the  case  been  free  frotn  material 
errors  we  should  not  have  felt  justified  in  reversing  the  judg- 
ment whichever  way  the  jury  might  have  found. 

The  first  instruction  given  on  the  part  of  the  plaintiff  was 
as  follows: 

The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  and  the  instructions  in  this  case  that  the  plaintiff' 
hath  sustained  damages  by  reason  of  negligence  and  cai'eless- 
ness  of  the  defendant  or  his  agents  and  servants  acting  under 
his  direction  in  and  about  his  business,  and  that  the  plaintiff 
used  due  care  and  caution  on  his  part,  then  the  law  is  for  the 
plaintiff  and  the  jury  should  so  find. 

This  instruction  is  drawn  either  without  due  care  or  very 
artfully.  It  does  not  limit  or  refer  the  negligence  complained 
of  to  the  conduct  of  the  particular  business  out  of  which  the 
alleged  cause  of  action  arose,  but  it  is  equally  applicable  to 
any  business  in  respect  to  which  the  defendant  and  his  serv- 
ants may  have  been  guilty  of  negligence  or  carelessness.  It 
is  referable  to  his  business  generally,  and  in  that  respect  is 
not  sufficiently  definite. 

Aofain  the  instruction  was  so  worded  as  to  be  liable  to  be 
construed  by  the  jury  as  an  assumption  by  the  court  that  the 
defendant  and  his  servants  had  Ueen  guilty  of  negligence'and 
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carelessness.  It  does  not  in  clear  and  nnainbignons  terms 
embrace  negligence  as  a  part  of  its  hypothesis.  Uad  its  lan- 
guage been:  "If  the  jury  believe  from  the  evidence  that  the 
defendant  was  guilty  of  negligence,  etc.,"  and  that ''  the  plaint- 
iff thereby  sustained  damages,  etc.,"  the  instruction  would 
have  been  free  from  misconstruction. 

Nor  do  we  see  the  propriety  of  adding  to  the  words  "  If  the 
jury  believe  from  the  evidence  "the  words  "and  instructions  of 
the  court."  The  jury  are  to  find  the  facts  from  the  evidence, 
and  not  from  the  instructions  of  the  court.  Such  language 
coming  from  the  court  might  have  been  regarded  by  the  jury 
as  an  intimation  that  the  court  was  of  opinion  that  the  defend- 
atit  and  his  servants  were  chargeable  with  negligence.  We 
think  the  instruction  taken  as  a  whole  was  not  a  fair  presen- 
tation of  the  law,  ar^jd  was  liable  to  mislead.  As  was  said  in 
Bank  of  Lanark  v.  Eitenmiller,  14  Bradvvell,  22,  "The  object 
of  instructions  is  to  convey  to  the  minds  of  the  jury  correct 
rules  of  law  as  applicable  to  tlie  evidence  which  has  been  laid 
before  them,  and  nothing  should  be  given  to  the  jury  unless 
it  will  promote  that  object." 

The  modification  of  tiie  defendant's  first  instruction  defin- 
ing the  term  "  gross  negligence  "  was  erroneous.  Tiie  instruc- 
tion as  asked  was  in  substance,  that  if,  at  the  time  the  plaint- 
iff leased  the  premises  where  the  injury  happened,  the  defend- 
ant to  the  knowledge  of  the  plaintiff  was  using  the  store  above 
in  carrying  on  the  business  of  manufacturing  candies,  and 
was  so  using  it  at  the  time  of  the  injury,  then  the  plaintiff 
must  be  held  to  have  assumed  all  the  ordinary  risks  attending 
the  occupancy  of  the  premises  below,  and  the  defendant  had 
the  right  to  use  his  premises  in  such  manner  as  premises  oc- 
cupied in  like  manner  are  ordinarily  used;  and  that  the  bur- 
den of  proof  was  on  tlie  plaintiff  to  show  that  the  defendant 
used  said  premises  otherwise  than  in  such  usual  and  ordinary 
manner,  and  that  the  conduct  of  the  defendant  amounted  to 
gross  negligence;  "  that  by  the  term  gross  negligence  as  used 
in  this  instruction,  is  meant  a  WTongful  act  or  omission  will- 
fully and  maliciously  done  or  omitted,  or  wantonly  reckless 
conduct,  showing  an  utter  disregard  of  the  right  of  others." 
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The  court  moditiea  this  instruction  by  striking  out  the 
words  defininor  gross  negligence,  and  inserting  in  lieu  thereof 
"gross  negli^nce  is  de&ned  to  be  a  wrongful  act  or  omission 
on  the  part  of  the  defendant  or  his  servants."  It  is  difficult 
to  say  which  of  the  two  definitions  is  wider  of  the  mark.  In 
order  to  constitute  gross  negligence  it  is  not  necessary  that 
the  wrongful  act  or  omission  should  be  willful  and  malicious. 
Indeed,  when  an  act  is  willfully  and  maliciously  done,  it  can 
not  be  properly  denominated  negligence.  As  was  said  b^^ 
Mr.  Justice  Scholfield,  in  C.  B.  &  Q.  R  R.  Co.  v.  Johnson, 
103  111.  512,  **  when  there  is  a  particular  intention  to  injure, 
or  a  degree  of  willful  and  wanton  recklessness,  which  author- 
izes the  presumption  of  an  intention  to  injure  generally,  the 
act  ceases  to  be  merely  negligent,  and  becomes  one  of  violence 
and  fraud."  And  in  Gardner  v.  Heartt,  3  Denio,  236,  the 
court  said:  "  In  negligence  there  is  no  purpose  to  do  a  wrong- 
ful act,  or  to  omit  the  performance  of  a  duty."  And  in  5 
Denio, 267,  "Negligence,  even  when  gross,  is  but  an  omission 
of  duty.  It  is  not  designed  and  intentional  mischief,  although 
it  may  be  cogent  evidence  of  such  an  act."  See,  also,  Whart. 
on  Neg.  1,  2  and  3;  Thompson  on  Neg.  135. 

The  definition  of  gross  negligence  as  given  in  the  court's 
qualification  of  the  instruction  is  equally  faulty.  It  is  there 
defined  to  be  *'a  wrongful  act  or  omission."  All  distinction 
between  the  different  degrees  of  wrongfulness  is  ignored. 
According  to  the  definition  as  thus  given,  if  the  act  or  omis- 
sion be  wrongful  in  the  slightest  degree  it  constitutes  gross 
negligence;  in  other  words,  slight  negligence  is  gross  negli- 
gence. Gross  negligence,  as  defined  by  our  Supreme  Court,  is 
tlie  want  of  slight  diligence:  103  III.  512,  mipra.  Under  the 
instruction  as  modified  the  jury  were  liable  to  be  confused  or 
misled,  for  they  might  have  believed  from  the  evidence  that 
the  defendant  had  not  used  the  highest  care,  and  hence  being 
guilty  of  some  want  of  care,  he  was,  according  to  the  instruc- 
tion, guilty  of  gross  negligence. 

As  the  errors  above  indicated  were  of  a  substantial  charac- 
ter and  liable  to  injure  the  defendant's  side  of  the  case,  we 
are  of  opinion  there  ought  to  be  a  new  trial. 
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The  judgment  below  is  accordingly  reversed  and  the  cause 
remanded. 

Ee versed  and  remanded. 
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Edwin  D.  Morse 

V. 

Dennis  J.  Sweenie  et  al. 

1.  Law  of  thb  bo  ad — Meeting  at  intersection  of  streets. — ^The 
statute  as  to  the  right  side  of  the  road  has  no  application  to  a  case  where 
travelers  in  yehicles  meet  at  the  jonction  of  two  streets.  In  such  case  the 
rule  of  the  common  law  applies  and  each  person  must  use  reasonable  care  to 
avoid  a  collision  such  as  the  place  and  circumstances  require. 

2.  Okdinance  as  to  immoderate  driving. — The  ordinance  of  the  city 
as  to  immoderate  driving  has  the  force  and  effect  of  a  statute  and  is  as  bind- 
ing upon  the  fire  department  as  upon  drivers  of  ordinary  vehicles. 

3.  Rule  op  common  law  as  to  use  of  streets — Fire  department. 
— The  law  does  not  recognize  any  privileged  class,  such  as  members  of  the 
fire  or  police  department  of  the  city,  as  possessing  rights  so  superior  to  those 
of  other  citizens  of  the  St^te  as  to  exempt  the  former  from  the  exercise  of 
proper  prudence  and  care  in  the  use  of  the  streets  so  as  not  to  cause  injury  to 
other  persons  lawfully  upon  them.  As  the  instruction  given  by  the  court 
proceeds  upon  the  theory  that  the  fire  department  had  the  right  of  way  it  is 
erroneous. 

4.  Contributory  negligence. — Where  one  without  his  own  fault  is 
through  the  negligence  of  another,  put  in  such  apparent  peril  as  to  cause  in 
him  terror,  loss  of  self-possession  and  bewilderment,  and  as  a  natural  result 
thereof,  he,  in  attempting  to  escape,  futs  himself  in  a  more  dangerous  posi- 
tion and  is  injured,  the  putting  himself  in  such  more  dangerous  position  is 
not,  in  laW|  contributory  negligence  that  will  prevent  him  from  recovering 
for  the  injury.  Where  a  fire  marshal  going  to  a  fire  was  driving  immoder 
ately  when  he  turned  around  a  com  en  atid  the  driver  of  a  vehicle  was  go- 
ing at  a  moderate  rate  of  speed  and  a  collision  occutTed  at  the  intersection 
of  the  two  streets,  and  the  only  fault  attempted  to  be  imputed  to  the  driver 
was  that  at  the  moment  he  saw  the  marshal  coming  around  the  comer  he 
failed  to  turn  his  horses  to  one  side  so  as  to  avoid  the  collision,  and  the  evi- 
dence showed  that  the  driver  was  frightened.  Heldt  that  the  doctrine  of 
contributory  negligence  does  not  apply. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
RmNF.Y  Smith,  Judge,  presiding.  Opinion  filed  November 
11,  1S84. 


First  District — October  Term,  1884;     487 

Morse  v.  Sweenie. 

This  was  an  action  by  Morse  against  Sweenie,  to  recover  for 
the  value  of  a  horse  which  had  been  killed  by  being  struck  in 
the  breast  by  the  end  of  one  of  the  shafts  of  a  one-horse 
vehicle,  which  was,  at  the  time,  being  driven  by  Sweenie. 

It  appeared  in  evidence,  on  the  trial,  that  the  plaintiff  was 
a  livery  stable  keeper;  that  about  half  past  ten  o'clock  p.  m., 
October  27,  1882,  plaintiflPs  horses  and  carriage,  in  the  charge 
of  one  of  his  drivers,  were  carrying  some  persons  westward  on 
West  Harrison  street,  in  Chicago,  and,  as  they  came  within 
about  fiftv  feet  of  the  northeast  corner  of  Dea  Plaines  street 
and  said  Harrison,  the  defendant,  who  was  fire  marshal  of 
said  city,  came  suddenly  around  said  corner  with  a  one-horse 
vehicle  belonging  to  the  fire  department,  which  defendant  was 
driving,  but  having  another  person  with  him;  that  defendant 
had  entered  that  vehicle  about  three  blocks  north  of  said 
corner  to  go  to  the  south  side  of  the  city,  in  response  to  an 
alarm  of  fire;  that  buildings  extended  flush  up  to  said  corner 
which  defendant  turned  close  thereto,  with  the  intention  of 
going  east  on  said  Harrison  street;  that  as  he  turned  the 
corner  he  saw  the  plaintiffs  horses  and  carriage  about  fifty 
feet  distant,  but  so  near  that,  to  avoid  being  struck  by  the 
pole  of  plaintiffs  carriage,  he  reined  his  horse  directly  toward 
the  heads  of  plaintiff's  horses;  that  the  end  of  one  of  the  shafts 
of  defendant's  vehicle  struck  the  breast  of  one  of  plaintifl^s 
horses  with  such  violence  as  to  make  a  hole  therein,  therebv 
causing  the  death  of  the  horse.  The  evidence  on  behalf  of  tlie 
plaintiff,  and  all  the  circumstances,  tended  to  prove  that  the 
defendant,  upon  the  occasion  in  question,  was  driving  at  an 
immoderate  rate  of  speed;  that  the  driver  of  plaintiff's  carriage 
was  driving  at  an  ordinary  and  proper  rate  of  speed,  and  that 
contributory  negligence  was  not  imputable  to  him,  on  account 
of  the  position  of  sudden  surprise  and  danger  in  which  he 
was  placed  by  the  manner  in  which  the  defendant  drove 
around  said  corner. 

The  following  provisions  of  the  ordinances  of  the  city  of 
Chicago  in  force  therein,  were  put  in  evidence:  "No  person 
shall  immoderately  ride  or  drive  any  l^rse  in  any  avei.uo, 
street)  ^iey  or  lane  within   the  limits  of  this  city,  under  a 
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penalty  of  not  less  than  two  dollars  nor  more  thau  ten  dollars. 
And  it  is  hereby  made  the  dnty  of  every  officer,  and  it  shall 
be  lawful  for  any  citizen  to  stop  any  person  who  may  be  im- 
moderately riding  or  driving  as  aforesaid."  Tuley's  Laws 
and  Ord.,  Tit.  Misdemeanors,  §  16,  p.  78.  Also  this:  "No 
horse,  carriage,  hook  and  ladder  carriage,  or  engine  shall  be 
drawn  faster  than  a  walk  on  its  return  from  a  tire  or  an  alarm 
of  fire;  nor  shall  any  such  carriage  or  engine  be  drawn  on  any 
sidewalk  opposite  a  paved  or  planked  street;  nor  shall  any 
aicch  carriage  or  engine  he  drawn  to  a  fire  or  alarm  of  fire  m 
a  manner  calculated  to  endanger  the  safety  of  persons  or 
propeHy  in  the  streets  or  alleys  of  said  cityj  under  the 
penalty  of  not  less  than  five  dollars,  nor  more  than  twenty-five 
dollars,  to  be  paid  by  the  person  or  persons  committing  the 
offense."     Tnley's  Laws,  etc.,  Chap.  11,  §  31,  p.  25. 

At  the  instance  of  defendant's  counsel  the  court  gave  to 
the  jury  this  instruction: 

"The  jury  are  instructed  that  if  they  believe,  from  the  evi- 
dence, that  the  defendant,  Sweenie,  was,  at  the  time  of  the 
collision  in  question,  the  fire  marshal  of  the  city  of  Chicago, 
and  was,  at  the  time  of  the  collision,  re8])onding  to  an  alarm 
of  fire,  then  you  are  instructed  that  the  defendant,  as  such 
fire  marshal,  had  a  right  to  proceed  at  such  rate  of  speed  as 
the  exigencies  of  the  situation  demanded;  and  if  you  believe, 
from  the  evidence,  that  the  driver  of  the  plaintift''s  team  knew 
there  was  an  alarm  of  fire,  then  it  was  his  duty  to  keep  a 
lookout  for  the  different  apparatuses  of  the  fire  department, 
so,  if  possible,  to  avoid  collision;  and  if  by  reason  of  his  not 
keeping  such  lookout,  or  by  not  so  placing  his  team,  if  pos- 
sible, not  to  be  in  the  way  of  the  apparatus  of  the  department, 
and  because  thereof  the  collision  occurred,  then  vou  should 
find  for  the  defendant."     To  which  plaintiflf  excepted. 

Verdict  and  judgment  passed  for  the  defendant,  and  plaint- 
iflF  appealed  to  this  court. 

Mr.  Farlin  Q.  Ball,  for  appellant;  as  to  the  binding  force 
of  an  ordinance,  cited  Helaud  v.  Lowell,  3  Alien,  407;  Van- 
dine,  pet'r,  etc.,  5  Pick.  187.  ^ 
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The  statute  in  regard  to  the  right  side  of  the  road  applies 
only  to  the  conduct  of  travelers  at  the  time  of  meeting  and 
while  passing  each  other,  not  to  travelers  meeting  at  inter- 
sections: Brooks  V.  Hart,  14  N.  H.  307;  Adams  v.  Parker, 
12  Mote.  419;  Lovejoy  v.  Dolan,  10  Cush.  496. 

In  the  latter  case  the  rule  of  the  common  law  applies: 
Garrigan  v.  Berry,  12  Allen,  84;  Phelps  v.  Wait,  30  K  Y. 
78. 

Mr.  Julius  S.  Grinnell,  for  appellee. 

McAllister,  J.'  The  collision  in  question  occurred  at  the 
junction  of  West  Harrison  and  Des  Piaines  streets,  which 
cross  each  other  at  right  angles.  The  plaintiff's  team  and 
carriage,  in  charge  of  one  of  his  drivers,  going  west  on  said 
Harrison  street,  ci^me  to  a  point  near  the  northeast  corner  of 
said  streets,  when  the  defendant,  driving  south  on  [said  Des 
Piaines  street,  suddenly  turned  around  said  corner  onto  Har- 
rison, to  go  east  thereon. 

The  point  was  made  on  the  trial,  that  plaintiff's  driver  was, 
at  the  time  of  the  collision,  violating  the  "law  of  the  road," 
as  it  is  called;  that  is,  that  he  was  not  on  the  right  of  the 
center  of  the  street,  but  a  littie  south  of  it;  that  this  was 
such  contributory  negligence  as  would  preclude  a  recovery. 

The  statute  declares  that  "  whenever  any  persons  traveling 
with  any  carriages  sJuill  meet  on  any  turnpike  road  or  public 
highway  in  this  State,  the  persons  so  meeting  shall  season- 
ably turn  their  carriages  to  the  right,  so  as  to  permit  each 
carriage  to  pass  without  interfering  or  interrupting,"  etc. 
Cothran's  Stat,  p.  1306. 

We  are  of  opinion  that  under  the  circumstances  attending 
the  collision,  that  statute  has  no  application  to  the  case;  and 
that  there  being  no  statute  regulating  the  manner  in  which 
persons  shall  drive  when  they  meet  at  the  junction  of  two 
streets,  the  rule  of  the  common  law  applies,  and  each  person 
must  use  reasonable  care  to  avoid  a  collision,  such  as  the 
place  and  circumstances  require.  Lovejoy  v.  Dolan,  10  Cush. 
495;  Garrigan  v.  Berry,  12  Allen,  84. 
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But  there  was  an  ordinance  of  the  city  in  force  at  the  time 
forbidding  immoderate  driving  nuder  a  penalty.  That  ordi- 
nance the  city  was  authorized  by  its  charter  to  make.  It  there- 
fore had  the  force  and  effect  of  a  statute,  and  was  alike  appli- 
cable to  and  binding  upon  both  the  fire  marshal  and  the  driver 
of  plaintiff's  carriasje.  Pennsylvania  Co.  v.  Frana,  13  JBrad 
well,  97,  and  authorities  there  cited. 

The  evidence  clearly  shows  that  the  defendant  was  driving 
immoderately  when  he  turned  around  the  corner  from  Des 
Plaines  to  Harrison  street.  He  says  in  his  testimony,  "I 
shot  around  the  corner";  and  the  circumstances  attending  the 
injury  show  that  statement  to  have  been  literally  true;  while 
on  the  other  hand  the  evidence  shows  that  the  plaintiff's 
driver  was  going  at  a  moderate  rate  of  speed  and  was  in  the 
exercise  of  ordinary  care.  Indeed,  the  only  fault  attempted 
to  be  imputed  to  him  is  that  at  the  moment  he  saw  defendant 
comins:  around  the  corner  he  failed  to  turn  his  horses  at  one 
side  so  as  to  avoid  the  collision.  He  could  not  see  the  defend- 
ant's approach  on  account  of  the  building  erected  on  said 
corner,  and  the  defendant  testified  tliat  he  saw  the  driver 
throw  up  his  hands,  as  he  came  around,  and  he  knew  the 
driver  was  rattled — that  he  had  lost  his  head.  The  defendant 
was  in  fault  by  reason  of  the  manner  in  which  he  drove,  under 
the  circumstances;  he  was  guilty  of  a  want  of  reasonable  care 
and  the  plaintiff's  driver  was  without  fault,  so  far  as  we  can 
discover  from  this  record.  The  rule  is,  that  wheie  one  with- 
out his  own  fault  is,  through  the  negligence  of  another,  put 
in  such  apparent  peril  as  to  cause  in  him  terror,  loss  of  self- 
possession  and  bewilderment,  and  as  a  natural  result  thereof, 
he,  in  attempting  to  escape,  puts  himself  in  a  more  danger- 
ous position  and  is  injured,  the  putting  himself  in  such  more 
dangerous  position  is  not,  in  law, contributory  negligence  that 
will  prevent  him  from  recovering  for  the  injury.  Marks, 
Adm'r,  v.  Railrond  Co.,  30  Minn.  i93;  Troomley  v.  Railroad 
Co..   69  K  Y.  lo8. 

The  court  instructed  the  jury  in  substance  and  effect  that 
if  the  defendant  at  the  time  in  question  was  fire  marshal  of 
the  city  of  Chicago,  and  was  responding  to  an  alarm  of  fire, 


First  District — October  Term,  1884.     491 

Morse  v.  Sweenie. 

then,  as  such  marshal,  he  had  a  ri^ht  to  proceed  at  such  rate 
of  speed  as  the  exigencies  of  the  situation  demanded;  and  if 
the  plaintiff's  driver  knew  there  was  an  alarm  of  fire,  then  it 
Avas  his  duty  to  keep  a  lookout  for  the  different  apparatuses 
of  the  fire  department,  so  as,  if  possible,  to  avoid  collision; 
and  if  by  reason  of  his  not  keeping  such  lookout  or  by  his 
not  placing  his  team,  if  possible,  so  as  not  to  be  in  the  way 
of  the  apparatus  of  the  department,  and  because  thereof  a 
collision  occurred,  the  jury  should  find  for  the  defendant. 

In  our  view  of  the  law  that  instruction  was  radically  er- 
roneous. It  contains  no  hypothesis  as  to  the  exercise  of  any 
degree  of  care  or  prudence  on  the  part  of  the  marshal  to 
avoid  injury  to  others.  The  ideas  conveyed  by  the  instruction 
to  the  jury  are,  that  not  only  the  fire  marshal  but  other  mem- 
bers of  the  fire  department,  in  charge  of  engines,  carriages, 
cartd,  or  other  apparatus  of  such  department,  have,  while 
going  to  a  fire,  or  in  answer  to  an  alarm  of  fire,  the  lawful 
right  to  proceed  upon  the  streets  of  the  city  at  any  rate  of 
speed  which  the  exigencies  of  the  situation  demand,  irre- 
spective of  circumstances  other  than  what  the  exigencies  of 
the  situation  demand,  and  irrespective  of  theexerciseof  care 
and  prudence  to  avoid  injury  to  others  lawfully  being  upon 
such  streets;  and  as  a  consequence,  if  other  persons,  though 
lawfully  upon  such  streets,  happen  to  know  that  an  alarm  of 
fire,  anywhere  in  the  city,  has  been  gi^^en,  they  must,  if  by  any 
possibility  they  can,  get  themselves  and  their  property  out  of 
the  way  of  any  of  the  vehicles  or  apparatus  of  the  fire  depart- 
ment, and  if  they  fail  to  do  so  and  are  injured,  even  by  reason 
of  the  want  of  care  and  prudence  of  a  member  of  that  dej)art- 
ment,  they  are  remediless  in  the  premises. 

The  instruction  is  clearly  based  upoii  the  theory  of  law  that 
the  fire  department,  in  respect  to  the  use  of  the  streets  while 
going  to  a  fire,  or  in  answer  to  an  alarm  of  fire,  is  vested  with 
riijhts  not  only  supe/ior  to,  but  exclusive  of  those  appertain- 
ing to  the  other  inhabitants  of  the  State.  "We  are  unable  to 
find  any  warrant  in  the  law  for  such  a  doctrine.  In  the  first 
place,  it  is  in  direct  opposition  to  the  provisions  of  the  city 
ordinancod  In  evidence.     Section  16,  of  Chap.  28,  expresely 
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prohibits  immoderate  driving  in  the  streets,  avenues,  etc.,  of 
the  city  by  any  person,  it  applied  to  the  lire  marshal  and 
his  vehicle,  as  well  as  to  the  baker  and  his.  Section  31,  of 
Chap.  11,  forbids  the  drawing  of  any  hose  carriage,  hook  and 
ladder  carriage  or  ensrine  to  a  fire  or  in  answer  to  an  alarm 
of  fire  in  a  manner  calculated  to  endanger  tlie  safety  of  per- 
sons or  property  in  the  streets.  Tiiat  is  just  what  the  rules 
of  the  X5ommon  law  would  prohibit.  In  the  next  place  tlie 
theory  of  the  instruction  is  in  d»rect  antagonism  to  the  true, 
legal  one,  respecting  the  nature,  uses  and  purposes  of  a  high- 
way or  street  A  highway  is  a  passage  open  to  all  the  citi- 
zens of  the  State,  to  go  and  return,  pass  and  re-pass,  at  their 
pleasure.  Starr  v.  Camden,  etc.,  R  R.  Co.,  24  N.  Y.  Law  R 
59T. 

Tlie  fundamental  idea  of  a  street  is  not  only  that  it  is  pub- 
lic, but  public  for  all  the  purposes  of  free  and  unobstructed 
passage,  which  is  its  chief  and  primary,  but  by  no  means  sole 
use.  2  Dillon  on  Mun.  Corp.,  3d  Ed.,  §  683;  City  of  Quincy 
V.  Jones,  76  111.  244.  - 

It  must,  therefore,  follow  from  the  very  nature,  use  and 
purposes  of  a  public  street  that  the  law  can  not  recognize  any 
privileged  classes,  such  as  the  members  of  tlie  fire  or  police 
department  of  the  city,  as  possessing  rights  so  superior  to 
those  of  other  citizens  of  the  State  as  to  exempt  the  former 
from  the  requirements  of  the  rules  of  the  common  law,  or  in 
other  words  from  the  exercise  of  proper  prudence  and  care  in 
the  use  of  the  streets,  so  as  not  to  cause  injury  to  other  per- 
sons lawfully  upon  them. 

The  judgmeni  of  the  court  below  will  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 
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Seth  F.  Hanchett 

V. 

Paul  J.  Sorg  et  al. 

Vendor  and  vendee— Replevin — Disaffirmance  of  contract — 
Return  of  acceptance. — Where  the  vendor  of  goods,  sold  on  a  credit, 
elects  to  di&afiirm  the  sale  for  the  fraudulent  misrepresentations  of  the  ven- 
dee in  obtaining  the  goods,  if  the  vendor  received  a  note  or  acceptance  in 
pjyment  of  the  goods,  he  must  first  return  or  offer  to  return  such  note  or 
acceptance  before  he  is  m  a  position  to  bring  a  suit  of  replevin  for  the  goods. 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon. 
William  H.  Barnum,  Judge,  presiding.  Opinion  filed  No- 
vember 11,  1884. 

This  was  replevin  brought  by  the  defendants  in  error,  Sorg 
and  Huer,  against  the  plaintiff  in  error,  Hanchett,  and  Ben- 
jamin B.  Fay  and  Lucius  W.  Coiikey,  to  recover  the  posses- 
sion of  a  quantity  of  tobacco  sold  by  the  defendants  in  error 
to  Fay  and  Cpnkey  upon  credit,  and  which  had  been  seized 
by  Hanchett,  as  sheriff,  under  certain  executions  against  Fay 
and  Conkey.  The  declaration  contained  counts  in  replevin  in 
the  eepU  and  detinet^  also  a  count  in  trover. 

To  the  counts  in  replevin,  the  defendants  pleaded  jointly 
non  cepit,  non  detinet,  property  in  Fay  and  Conkey  and  prop- 
erty in  Hanchett,  and  to  the  count  in  trover,  not  guilty. 
Hanchett  filed  a  separate  plea  justifying  the  taking  of  the 
property  by  him  as  sheriff  under  certain  executions  issued  out 
of  the  Superior  Court  of  Cook  county,  in  favor  of  various 
creditors  of  Fay  and  Conkey,  and  alleging  that  the  property 
was  the  property  of  Fay  and  Conkey  and  not  the  property 
of  tlje  plaintiffs.  These  several  pleas  were  traversed  by  repli- 
cations upon  which  issues  were  joined  to  the  country.  The 
case  was  tried  by  a  jury  who  found  the  issues  for  the  plaintiffs 
and  assessed  their  damages  at  one  cent. 

There  was  a  motion  for  a  new  trial,  which  was  sustained  as 
to  Fay  and  Conkey  and  denied  as  to  Hanchett,  whereupon 
the  plaintiffs  dismissed  their  suit  as  to  Fay  and  Conkey,  and 
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judgment  upon  the  verdict  being  rendered  against  Hanchett, 
lie  excepted  and  brought  the  case  here  by  writ  of  error.  The 
facts  sufficiently  appear  in  the  opinion  of  the  court 

Messrs.  Flower,  Remy  &  Gregory  for  plaintiff  in  error; 
cited  Doane  v.  Lockwood.  (Illinois  Supreme  Court  opinion 
not  yet  reported.) 

Messrs.  Rubens  &  Ames,  for  defendants  in  error. 

Wilson,  P.  J.  In  the  view  we  are  constrained  to  take  of  the 
case  it  is  only  necessary  to  pass  upon  a  single  question,  as  that 
will  dispose  of  the  present  suit.  The  controversy  grows  ont 
of  a  quantity  of  tobacco  sold  by  the  plaintiffs  below  to  Fay 
and  Con  key,  wholesale  grocers  in  Chicago,  the  plaintiff's 
claiming  that  they  were  induced  to  make  the  sale  on  credit 
by  false  representations  by  Fay  and  Conkey  as  to  their  solv- 
ency and  financial  standing.  The  plaintiffs  were  manufact- 
urers of  tobacco  at  Middletown,  Ohio,  and  shipped  the  goods 
in  question,  with  other  goods,  to  Fay  and  Conkey,  on  their 
order,  upon  a  credit  of  ninety  days,  taking  their  acceptance 
for  the  amount  of  the  purchase  price.  There  was  evidence 
tending  to  show  that  J^ay  and  Conkey  had  made  fraudulent 
misrepresentations  to  the  plaintiffs  as  to  their  solvency  and 
financial  standing,  b}'  reason  of  which  the  plaintiffs  were  in- 
duced to  sell  them  the  goods  on  credit,  and  also  tending  to 
show  that  Fay  and  Conkey  were,  at  tlie  time  of  ordering  the 
goods,  insolvent 

Claiming  the  right  to  disaffirm  the  sale  and  rescind  the 
contract  by  reason  of  the  misrepresentations  and  insolvency 
of  Fay  and  Conkey,  the  plaintiffs  instituted  the  present  suit 
without  having  returned,  or  offered  to  return,  the  acceptance 
taken  in  payment  for  the  goods  before  the  bringing  of  the 
suit. 

It  appears  that  during  the  trial  the  acceptance  was  produced 
in  court  by  the  plaintiffs^  counsel,  accompanied  with  an  offer 
to  surrender  it  to  Fay  and  Conkey,  neither  of  whom,  how- 
ever, was  present,  and  their  counsel  declined  to  receive  it  for 
them. 
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At  the  close  of  the  plaintifFs'  evidence  the  defendants' 
connsel  moved  the  court  to  direct  the  jury  to  find  for  the  de- 
fendants, upon  the  ground  that  the  plaintiffs  had  failed  to 
return,  or  offer  to  return,  tlie  acceptance  given  in  payment  of 
the  goods  replevied  before  the  suit  was  commenced;  which 
motion  the  court  denied  and  the  defendants  excepted.  The 
court  instructed  the  jury,  in  substance,  that  the  fact  that  an 
acceptance  was  given  by  Fay  and  Oonkey  to  the  plaintiffs  was 
no  bar  to  a  recovery  if  the  plaintiffs  were  otherwise  entitled 
to  recover  under  the  evidence,  and  that  the  offer  to  surrender 
the  acceptance  on  the  trial  placed  the  plaintiffs'  case  in  the 
same  position  as  though  no  acceptance  had  been  given. 

We  find  it  unnecessary  to  enter  upon  a  discussion  of  the 
law  applicable  to  the  facts  of  the  present  case,  since  the  Su- 
preme Court  in  the  recent  case  of  Doane  v.  Lock  wood,  a  case 
entirely  like,  in  its  essential  features,  to  the  one  in  hand,  have 
reviewed  its  previous  decisions  on  this  subject,  and  have  laid 
down  the  rule  that  where  the  vendor  of  goods,  sold  on  a  credit, 
elects  to  disaffirm  the  sale  for  the  fraudulent  misrepresenta- 
tions of  the  vendee  in  obtaining  the  goods,  if  the  vendor  re- 
ceived a  note  or  acceptance  in  payment  of  the  goods,  he  must 
first  return,  or  offer  to  return,  such  note  or  acceptance  before  he 
is  in  a  position  to  bring  a  suit  for  the  recovery  of  the  goods; 
that  until  he  has  done  so  the  rescission  of  the  contract  of  sale 
is  not  complete,  the  v-endor  not  having  put  the  vendee  in  statu 
quo;  and,  hence,  is  not  entitled  to  the  possession  of  the  goods,  at 
the  time  of  suit  brought.  Doane  v.  Lockwood,  opinion  not  yet 
published.  "  The  title  of  the  fraudulent  purchaser,"  says  the 
court,  *'is  voidable  at  the  election  of  the  vendor;  that  is,  the 
vendor'may  at  will  rescind  the  sale  by  restoring,  or  offering 
to  restore,  what  he  has  received,  and  when  so  rescinded  the 
case  stands  as  though  no  sale  had  been  made;  the  original 
taking  is  then  regarded  as  a  tortious  taking  without  the  con- 
sent of  the  vendor,  anl  the  title  to  the  goods  at  once  becomes 
reinvested  in  the  vendor  as  thonsfh  it  had  never  been  divested. 
Until  that  is  d.)ne  the  title  is  not  in  the  vendor,  nor  is  the 
right  of  immediate  p)S3e3sion."  *  *  "It  must  be  ob- 
served that  the   issue  in  such  cases  is,  were  the  goods  the 
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property  of  the  plaintiff  when  the  action  was  begun.  The 
sale  not  havin<;  been  snccessfallv  rescinded  until  the  notes 
were  surrendered  in  court,  after  the  goods  were  taken  on  the 
writ,  the  property,  when  the  writ  issued,  was  in  Lockwood, 
and  had  not  at  that  time  been  di\rested  by  a  successful  re- 
scinding by  Doane." 

This  decision  had  not  been  promulgated  when  the  present 
case  was  tried,  and  the  learned  judge  was  doubtless  controlled 
by  what  he  understood  to  be  a  different  ruling  in  Ryan  v. 
Brant,  42  111.   78. 

The  case  of  Doane  v.  Lockwood  is  decisive  of  the  present 
suit,  and  by  it  we  are  bound.  Tiie  plaintiffs  not  having  re- 
turned nor  offered  to  return  the  acceptance  given  for  tlie 
goods,  before  the  bringing  of  suit,  were  not  entitled  to  their 
possession,  and  so  had  no  right  to  bring  replevin. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded  for  further  proceedings. 

Beversed  and  remanded. 


George  K.  Shoenberger 

75  "4881  V. 

John  McEwen. 

Implied  warbantt. — Where  one  orders  an  article  of  a  mantifnctuier 
and  designates  a  particular  kind  of  material,  out  of  which  the  article  is  to 
be  made,  in  whole  or  in  part,  such  material  not  being  made  by  the  manu- 
facturer himself,  if  the  manufacturer  uses  the  designated  material,  the  law 
will  not  imply  a  warranty  as  to  its  quality  or  fitness,  unless  it  be  shown  that 
the  manufacturer  failed  to  use  reasonable  and  ordinary  care  in  selecting  it. 

Appeal   from   the   Superior  Court   of  Cook  county;  the 
Hon.  Sidney  Smith,  Judge,  presiding.     Opinion  filed  Novem- 
.      ber  11,  1884.  ' 

Mr.  Frank  J.  Loesch  and  Mr.  E.  Biddt.e  Roberts,  for  ap- 
pellant; as  to  implied  warranty,  cited  Phelan  v.  Andrews,  52 
111.  486;  Hoe  v.  Sanborn,  21  N.  Y.  552;  Benjamin  on  Sales, 
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4th  Am.  Ed.  657;  Beck  v.  Sheldon,  48  N.  Y.  365;  Doiince  v. 
Doe,  64  N.  Y.  411;  Cimningham  v.  Hull,  4  Allen,  268. 

Messrs.  Abbott,  Oliver  &  Showaltee,  for  appellee. 

Wilson,  P.  J.  This  was  assninpsit  brought  by  appellant, 
Shoenberger,  against  appellee,  McEwen,  on  a  promissory  note 
for  $386.24  given  b}'  McEwen  to  appellant  in  part  payment 
for  two  boilers  made  by  appellant  for  appellee. 

Appellant  was  a  manufacturer  of  steam  boilers  and,  in  re- 
sponse to  an  invitation  from  appellee,  sent  to  the  latter  a 
written  proposal  to  make  for  him  two  tubular  boilers  for  the 
sum  of  $1,750.  The  proposal  contained  full  specifications  as 
to  the  size,  manner  of  construction  and  the  material  to  be 
used;  and  among  other  things  it  was  specified  that  the  shells 
of  the  boilers  were  to  be  made  of  "  5-10  in.  C.  11.  No.  1  iron," 
by  which  was  meant  a  particular  brand  of  iron  known  in  the 
market  as  charcoal  hammered  iron  of  a  certain  grade.  Ap- 
pellant's bid  was  accepted  by  appellee,  and  the  boilers  were 
made  and  put  in  place  in  conformity  with  the  specifications. 
After  being  used  for  a  time,  one  of  the  boilers  gave  out  by 
reason  of  an  inherent  defect  in  the  iron  of  which  the  shell 
was  constructed,  caused  by  improper  rolling  at  the  furnace 
when  made. 

Upon  the  trial  in  the  court  below,  appellee,  under  the  plea 
of  the  general  issue  and  notice  of  special  matter  by  way  of 
recoupment,  offered  proof  of  damages  sustained  by  him  by 
reason  of  the  defect  in  the  boiler;  and  under  the  instructions 
of  the  court,  the  jury  deducted  $*222  from  the  amount  o^  the 
note,  and  rendered  a  verdict  in  favor  of  appellant  for  the 
balance,  $177.75. 

No  complaint  was  made  as  to  the  workmanship  or  as  to  the 
manner  in  which  the  boilers  were  constructed;  nor  w^as  it 
claimed  that  appellant  knew  of  any  defect  in  the  quality  of 
the  iron,  nor  that  the  defect  was  discoverable  by  any  of  the 
tests  used  by  boiler  manufacturers.  The  boilers  were  tested 
by  hydrostatic  pressure  before  leaving  the  works  to  125 
pounds  to  the  square  inch,  as  specified  in  the  proposals.     The 
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iron  of  which  the  boilers  were  made  was  manufactured  at  h 
furnace  in  Pennsylvania,  and  purchased  by  appellant,  wlio 
was  not  a  manufacturer  of  iron,  to  be  used  in  their  construc- 
tion. The  only  ground  of  complaint  was  that  the  iron  was 
imsound  and  unfit  for  the  purpose  intended.  The  court  ruled 
that  appellant  was  liable  for  the  damages  caused  by  tiie  defect 
in  the  iron,  on  the  ground  that  he  was  a  manufacturer  of  the 
boilers,  and,  as  such,  must  be  held  to  have  impliedly  war- 
ranted  the  soundness  of  all  the  material  used  by  him  in  their 
construction. 

The  general  rule  of  the  common  law   is   that   upon   an 
executed  sale  of  specific  chattels  the  seller  is  not  liable  for  de- 
fects in  the  quality  of  the  article  in  the  absence  of  fraud  or  ex- 
press warranty.     Where  the  purchaser  is  not  deceived  by  auy 
fraudulent  misrepresentations  or  concealment  on  the  part  of 
the  seller,  and  the  buyer  demands  no  warranty,  the  law  pre- 
sumes that  he  exercises  his  own  judgment,  and   the  doctrine 
oi  caveat  ^7/?/?ifor  applies.     A  principal  exception  to  this  rule 
is  found  in  cases  of  executory  contracts  for  the  manufacture 
and  sale  of  goods  infuturo^  where  from  the  nature  of  the  case 
no  examination  of  the  article  is  possible;    or  in  cases  where 
the  contract  is  such  as  to  show  that  the  duty  and  responsibil- 
ity of  ascertaining  and  judging  of  the  quality  are  thrown  upon 
the  seller,  as  where  he  undertakes  to  furnish  an  article  for  a 
particular  specified  purpose.     In  Story  on  Sales,  Sec  371,  it 
is  said:    "Upon   an  executory  contract  to  manufacture  an 
article,  or  to  furnish  it  for  a  particular  use  or  purpose,  a  war- 
ranty will  be  implied  that  it  is  reasonably  fit  and  proper  for 
such  purpose  and  use,  so  far  as  an  article  of  such  a  kind  can 
be."    To  the  same  eflfect  is  1  Parsons  on  Con.,  586  (eide): 
Benjamin  on  Sales,  645.     And  such  warranty  includes  not 
only  the  workmanship,  but  also  the  quality  and  soundness  of 
the  material  of  which  the  thing  is  made,  as  well  as  all  latent 
defects  not  known  to  the  purchaser,  whether  known  to  the 
seller  or  not.     1  Par.  on  Con.  586;  Benj.  on  Sales,  644,  duq. 
If,  therefore,  this  were  the  case  of  an  ordinary  purchase  of  a 
chattel  from  the  manufacturer,  or  if  it  had  been  an  order  on 
appellant  to  manufacture  the  boilers   in  question,  without 
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specifying  the  kind  or  quality  of  material  to  be  used  in  their 
conbtructioD,  but  the  order  had  been  given  in  sole  reliance  on 
the  judgment  and  skill  of  appellant  as  to  the  quality  of  the 
material,  the  law  wonld  have  implied  a  warranty  both  as  to 
the  workmanship  and  the  soundness  of  the  iron  actually  used. 
And  this  brings  us  to  the  inquiry  as  to  how  far  appellant's 
liability,  as  upou  an  implied  warranty,  is  affected  by  the 
circumstance  that  the  kind  of  iron  of  which  the  boilers  Were 
to  be  made  was  specified  in  appellant's  proposal.  The  pro- 
posal, having  been  accepted  by  appellee,  became  a  contract 
.  between  tlie  parties,  binding  alike  upon  each  in  respect  to  all 
its  terms  and  conditions.  One  of  its  provisions  required  appel- 
lant to  make  the  shell  of  the  boilers  out  of  a  designated  brand 
of  iron.  The  furnishing  of  "  C.  H.  No.  1  iron"  became  an  in- 
dispensable  condition  ot  the  contract.  Appellant  could  no 
more  dispense  with  the  kind  of  iron  designated  without  vio- 
lating his  contract,  than  he  could  change  the  size  or  dimen- 
sions of  the  boilers.  It  was  shown  upon  the  trial  that  there 
was  a  better  quality  of  iron,  known  as  charcoal  hammered 
"flange"  iron,  but  by  the  terms  of  the  contract  appellant  could 
not  use  it  if  he  desired  to.  He  could  perform  his  contract 
only  by  using  the  kind  of  iron  agreed  upon. 

Independent  of  any  adjudications  on  the  subject  it  would 
seem  most  unreasonable  to  hold  appellant  liable  as  upon  an 
implied  warranty  of  the  sufficiency  of  material  designated  by 
appellee  himself,  in  the  absence  of  proof  showing  that  appel- 
lant knew,  or  by  the  use  of  ordinary  diligence  in  selecting  the 
particular  plates  used  might  have  discovered,  they  were  de- 
fective. The  cases  bearing  upon  the  subject  of  implied  war- 
ranties are  not  altogether  harmonious,  but  we  think  both 
reason  and  justice,  as  well  as  the  weight  of  authority,  support 
the  proposition  that  where  one  orders  an  article  of  a  manu- 
facturer and  designates  a  particular  kind  of  material,  out  of 
which  the  article  is  to  be  made  in  whole  or  in  part,  such  ma- 
terial not  being  made  by  the  manufacturer  himself,  if  the 
manufacturer  uses  the  designated  material  the  law  will  not 
imply  a  warranty  as  to  its  quality  or  fitness  unless  it  be  shown 
that  the  manufacturer  failed  to  use  reasonable  and  ordinary 
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care  in  selecting  it.  The  rnle  is  thus  stated  by  Mr.  Benjanun: 
'*  Where  a  known,  defined  and  designated  article  is  ordered 
of  a  manufacturer,  although  it  is  stated  to  be  required  by  the 
purchaser  for  a  particular  purpose,  still  if  the  known,  defined 
and  designated  article  be  actually  supplied  there  is  no  war- 
ranty that  it  shall  answer  the  particular  purpose  intended  by 
the  buyer."  Benjamin  on  Sales,  Sec.  657,  citing  Chanter  v. 
Hopkins,  4  M.  &  W.  399;  Olivant  v.  Bailey,  5  Q.  B.  2SS, 
and  numerous  other  English  and  American  cases.  See  also 
on  the  subject  generally',  Albany  Law  Journal  of  October  11, 
1884. 

In  Hoe  V.  Sanborn,  21  N.  T.  652,  the  defendant  purchased 
of  the  manufacturer  a  quantity  of  circular  saws,  one  of  which 
proved  to  be  worthless  by  reason  of  a  defect  in  the  iron  of 
which  it  was  made.  The  seller  warranted  the  saws  to  be 
"good  saws  and  of  good  quality."  In  a  very  interesting 
opinion  by  Mr.  Justice  Selden,  in  which  he  discusses  the  basis 
upon  which  implied  warranties  rest,  arguing  that  they  are 
based  upon  the  knowledge  of  the  seller  either  actual  or  im- 
putable to  him  by  law  as  to  the  quality  of  the  thing  sold,  he 
states  as  the  result  of  his  investigations  the  rule  to  be  this: 
"The  vendor  is  liable  for  any  latent  defect  not  disclosed  to  tlie 
purchaser  arising  from  the  manner  in  which  the  thing  was 
manufactured;  and  if  he  knowingly  uses  improper  materials 
he  is  liable  for  that  also,  but  not  for  any  latent  defect  in  the 
material  which  he  is  not  shown  and  can  not  be  presumed  to 
have  known." 

This  decision,  it  will  be  noticed,  was  in  a  case  where  the 
particular  kind  of  material  had  not  been  designated  by  the 
person  giving  the  order  for  the  saws,  and  yet  it  w^as  held  that 
there  was  no  implied  warranty  that  the  material  of  which  the 
saws  were  made  was  free  from  latent  defects,  in  the  absence 
of  proof  that  the  vendor  knew  or  might  have  known,  by  the 
exercise  of  reasonable  care,  of  such  defects;  that  such  warranty 
extended  only  to  an  undertaking  by  the  vendor  that  the  saws 
were  free  from  any  defects  resulting  from  their  improper  con- 
struction. 

In  the  subsequent  case  of  Bounce  v.  Dow  et  al.,  64  K.  Y. 
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411,  the  case  of  Hoe  v.  Sanborn  is  cited  with  approv^al.  But  a 
case  entirely  analogfous  in  its  facts  to  the  present,  is  Cunning- 
1mm  V.  Hall,  4  Allen,  268,  which  was  a  suit  against  a  ship- 
builder to  recover  damages  for  a  breach  of  contract  in  build- 
ing and  completing  a  ship,  which,  when  partially  built,  the 
plaintiff  agreed  to  purchase.  It  was  mutually  admitted  by 
tlie  parties,  that  upon  a  true  construction  of  the  contract, 
which  had  been  negotiated  through  the  medium  of  a  written 
correspondence,  the  defendant  was  on  the  one  hand  bound 
and  on  the  other  entitled  to  use  pine  plank  in  planking  the 
ship,  and  that  pine  plank  were  used  for  that  purpose.  Upon 
the  trial  the  plaintiflF  introduced  evidence  tending  to  show  that 
the  vessel  began  to  leak  immediately  upon  sailing,  and  that 
the  leak  continued  to  increase  until  her  arrival  at  the  port  of 
destination,  when  they  were  found  to  be  so  defective  as  to  re- 
quire that  they  should  bo  taken  out  and  replaced  by  new. 
The  defendant  was  allowed  to  introduce  evidence  tending  to 
show  that  pine  planks  are  subject  to  latent  defects,  called 
"heart  shakes,"  formed  in  pine  trees  during  their  growth,  and 
that  it  is  sometimes  impossible  to  discover  these  defects  by  the 
exercise  of  reasonable  care  and  skill  in  adopting  and  fasten- 
ing such  planks  to  the  frame  of  a  ship. 

The  court  below  instructed  the  jury  that  by  the  terms  of  the 
contract  the  materials  to  be  used  were  to  be  reasonablv  fit 
and  proper  for  such  a  ship,  and  that  this  meant  that  they 
should  contain  no  defects  which  could  be  discovered  by  the 
exercise  of  reasonable  care  and  skill,  but  did  not  extend  to 
natural  defects  in  timber  which  are  incident  to  its  process  of 
growth,  and  which  can  not  be  discovered  by  the  exercise  of 
snch  skill  and  care.  This  ruling  was  approved  by  the  Suy)reine 
Court  on  appeal.  In  delivering  the  opinion  of  the  court, 
Merrick,  J.,  said:  "It  is  undoubtedly  now  a  well  settled  rule 
that  if  an  article  be  ordered  of  a  manufacturer  for  an  especial 
purpose  or  a  particular  use,  and  he  agrees  to  furnish  it,  and 
nothing  is  said  by  the  parties  as  to  the  material  of,  or  the  man- 
ner in  which  it  shall  be  made,  there  is  an  implied  warranty  on 
his  part  that  it  shall  be  fit  for  that  purpose  *  *  *  But 
if  an  article  or  fabric,  in  the  particular  line  of  hie  profession. 
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be  ordered  of  a  manufacturer  for  a  special  and  desicrnated  pur- 
pose, and  the  parties  agree  that  it  shall  be  constructed  of  a 
certain  kind  of  material,  bat  the  selection  of  the  particnlar  ar- 
ticles to  be  used  and  the  way  and  manner  of  using  and  adapting 
them  to  the  fabric  are  left  to  the  choice  and  judgment  of  the 
latter  without  any  special  stipulations  relative  thereto,  he  will 
not  in  that  case  be  liable  for  any  loss  or  damage  which  may 
result  from  the  imperfection  of,  or  natural  defects  in,  that  kind 
of  material. 

^^  If  the  defendant,  in  his  contract  with  the  plaintiffs,  had 
simply  agreed  that  he  would  finish  and  complete  the  ship 
then  on  the  stocks,  and  deliver  it  so  finished  to  them  at  a 
stipulated  price,  there  would  have  been  an  implied  warranty 
on  his  part  that  it  should  be,  both  as  to  the  worknianship  and 
materials  used  in  its  construction,  fit  for  the  service  for  which 
it  was  sold.  But  the  contract  was,  in  fact,  modified  by  a 
stipulation  that  it  should  be  planked  with  pine  plank. 

"  Under  this  modification,  what  would  otherwise  have  created 
a  general  liability,  the  defendant  was  bound  only  to  use  rea- 
sonable care  and  skill  in  the  selection  and  preparation  of  that 
kind  of  plank,  and  they  could  afterward  only  hold  the  defend- 
ant responsible  for  damages  resulting  from  his  failure  to  exer- 
cise reasonable  skill  and  care  in  the  selection  of  the  plank 
which  he  used.*'  The  court  cites  with  approval  Hoe  v.  San- 
born, supra,  and  other  cases  to  which  it  is  unnecessary  to  here 
refer. 

In  Beck  v.  Sheldon,  48  N.  Y.  365,  it  was  held  that  where 
a  manufacturer  of  goods  which  are  known  in  the  market  and 
the  diiferent  qualities  distingnished  by  numbers,  Contracts  to 
sell  and  deliver  goods  from  his  factory  of  certain  numbers, 
in  a  suit  upon  the  contract  it  is  not  material  whether  the 
goods  delivered  are  of  equal  or  inferior  quality  to  those  of 
corresponding  numbers  manufactured  at  other  factories,  or 
whether  or  not  they  are  merchantable.  If  they  are  the  nura* 
l>ers  contracted  for  as  manufactured  at  the  contractor's  factory 
the  contract  is  fulfilled. 

A  leading  English  case  on  the  subject  of  implied  warran- 
ties is  Jones  v.  Just,  3  Q.  B.  197,  referred  to  by  Mn  Benjamin, 
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in  which  the  court,  upon  an  extended  review  of  tlie  anthori- 
ties,  classified  the  cases  on  the  subject,  and  one  class  is  whei*e 
a  defined  article  is  ordered  of  a  manufacturer,  although  it  is 
stated  to  be  required  for  a  designated  purpose,  if  tlic  thing 
ordered  be  furnished,  there  is  no  warranty  that  it  shall  an- 
swer the  purpose  intended  by  the  buyer.  See  cases  there 
cited.  See  also  Kellogg  Bridge  Co.  v.  Hamilton,  110  U.  S. 
H.  108,  where  is  found  at  least  an  indirect  recognition  of 
the  same  principle. 

Nnmerous  other  cases  of  like  import  to  the  foregoing  mii^ht 
be  referred  to,  but  as  tliey  are  cited  in  those  cases  it  is 
unnecessary  to  refer  to  them  here.  Suffice  it  to  say  that  in 
such  examination  as  we  have  been  able  to  make  we  have 
found  no  cases  in  conflict  witli  those  above  cited. 

In  the  present  case  the  plain tiif  used  the  brand  of  iron 
Hgreed  upon,  and  tested  the  boilers  by  hydrostatic  pressure  to 
125  pounds  to  the  square  inch,  as  stipulated  in  the  contract. 
From  an  inherent  defect  in  the  iron  caused  by  improper  roll- 
ing when  made,  and  which  only  developed  by  use,  the  boiler 
proved  defective.  The  plaintift*  appears  to  have  used  all 
reasonable  care  and  skill  in  selecting  the  iron,  and  was  guilty 
of  no  fraud.  Under  this  state  of  facts  we  are  of  opinion  that 
the  court  below  erred  in  holding  and  instructing  the  jury  that 
the  plaintiff  was  liable  as  upon  an  implied  warranty. 

The  judgment  must  be  reversed,  and  the  cause  remanded 
for  a  new  trial. 

Be  versed  and  remanded. 


Adolph  Loeb 

V. 

Mary  E.  Fleming. 


1.  ScBHOGATiOK. — In  order  to  be  entitled  to  subrogation  or  ?nb«titufion 
by  operation  of  law  to  the  rights  and  interests  of  thi  senior  mortgragee  in 
lands,  by  redemption,  the  party  redeeming  muHt  pay  the  entire  amount 
of  an  incumbrance  which  is  senio  to  his  own  estate. 


i 
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2.  Conventional  subrogation.— It  is  only  when  the  right  of  subroga- 
tion is  the  result  of  an  express  agrreement  that  a  partial  payment  can  be  con- 
sidered as  effectinjBT  a  pro  tanto  assignment. 

3.  Payment  op  notes. — Where  the  evidence  showed  that  the  junior 
mortgagee  began  to  take  up  the  interest  notes  in  pursuance  of  a  determina- 
tion to  redeem  the  premises  from  the  senior  incumbrance,  by  paying  the 
entire  amount  thereof,  and  she  intended  to  do  this  in  the  exercise  of  a  right 
of  redemption,  and  not  under  any  conventional  arrangement  with  the  senior 
mortgagee,  and  with  that  intention  paid  three  interest  notes,  but  nei- 
ther paid  nor  offered  to  pay  any  more  of  the  mortgage  debt,  and  one  of 
the  notes  wag  simply  indorsed  paid  and  surrendered  to  the  maker,  the 
mortgagor,  and  two  of  the  notes  were  indoi-sed  at  the  request  of  the  maker, 
*'Paid  by  and  assigned  to  Mrs.  Mary  E.Fleming  without  recourse,'' and  the 
premises  were  sold  by  the  trustee,  the  senior  mortgagee  being  the  purchaser, 
and  subsequently  passed  into  the  hands  of  a  bona  fide  purchaser.  Held,  that 
as  between  the  senior  and  junior  mortgagees,  the  transaction  in  the  case  of 
the  two  nott's  was,  in  law  and  fact,  a  pjiyraent  and  not  a  purchase  of  said 
notes,  and  the  assignment  part  of  the  indorsemt>nt  had  reference  to  the  pres- 
ervation alone  of  the  rights  of  the  junior  mortgagee  as  between  her  and  the 
maker. 

Appeal  from  the  Superior  Court  of  Cook  connty ;  the  Hon. 
George  Gardner,  Judge,  presiding.  Opinion  filed  Novem- 
ber 11, 188i. 

William  C.  Yeaton,  having  made,  May  29,  1877,  his  prom- 
issory note  for  $3,000,  payable  to  his  own  order  in  three  years 
from  date,  together  with  six  coupon  notes  for  $150  eacli,  pay- 
able in  6, 12,  18,  21-,  30  and  36  months,  with  interest  at  the  rate 
of  ten  per  cent,  per  annum  after  maturity,  executed  a  deed 
of  trust  covering  twenty  acres  of  land  lying  in  Cook  conutv, 
III.,  to  the  appellant,  Loeb,  as  trustee;  such  deed  containini^  the 
usual  power  to  sell  the  premises  on  default  of  payment  of  any 
of  said  notes.  Yeaton  then  borrowed  $3,000  of  James  Bolton, 
the  notes  were  indorsed  to  him  and  the  deed  was  recorded 
June  14:,  1877,  in  the  proper  ofiice.  In  June,  1878,  Yeaton 
obtained  a  loan  of  $500  of  appellee,  Mrs.  Mary  E.  FleraiuL', 
for  which  he  gave  his  note  payable  in  three  years,  and  to  se- 
cure it  gave  a  second  trust  deed  of  the  same  premises  Marclj 
31,  1879.  Mrs.  Fleming,  without  any  agreement  with  Bolton 
but  in  pursuance  of  advice  given  her  by  her  friends,  that  to 
protect  herself,  she  would  have  to  pay  off  the  indebtedness  lor 
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which  the  first  trust  deed  was  given,  furnished  to  Yeaton  the 
money,  and  he  paid  and  sent  to  her  the  third  of  the  series  of 
coupons,  which  was  indorsed  by  Bolton:  "  Paid  by  Mary  E. 
Fleming,  one  hundred  and  fifty  dollars.  Mar.  31,  '79."  She  in 
like  manner,  furnislied  the  money  and  Yeaton  took  up  the 
fourth  and  fifth  of  said  coupons  which,  at  Yeaton's  request, 
were  respectively  indorsed  by  Bolton:  "  Paid  by  and  assigned 
to  Mrs.  Mary  E.  Fleming,  without  recourse." 

When  the  principal  note  became  due,  Yeaton  wrote  to  Bol- 
ton in  behalf  of  Mrs.  Fleming,  asking  whether  the  note  could 
be  extended  if  Mrs.  Fleming  would  pay  interest  at  the  old 
rate.  Bolton  made  no  reply  to  Yeaton,  but  wrote  to  his  agent 
having  charge  of  the  matter,  that  Mrs.  Fleming  would  prob- 
ably pa^  \\\e  loan  in  about  three  weeks.  Nothing  more  having 
been  paid,  the  appellant,  at  the  request  of  Bolton,  gave  the 
requisite  notice,  and  September  10,  1880,  as  such  trustee,  sold 
the  premises,  Bolton  becoming  the  purchaser  at  $3,000,  which 
was  several  hundred  dollars  less  than  the  sum  due  him,  and  the 
trustee  executed  to  him  a  deed,  and  the  property  has  gone 
into  the  hands  of  honajfde  purchasers. 

The  appellee,  Mary  E.  Fleming,  filed  her  bill  in  equity 
against  Bolton,  Loeb,  the  trustee,  and  appellant  and  other 
persons,  purchasers  of  the  premises,  claiming  to  be  the  actual 
assignee  of  said  three  coupon  notes  paid  by  her,  and  for  s,  p7'0 
tanto  subrogation.  The  case  was  heard  upon  pleadings  and 
proofs,  and  the  court  below  found  hy  its  decree  that  Mrs. 
Fleming  was  the  eqiiitahle  assignee  of  all  of  said  three 
notes,  and  as  such  entitled  to  priority  in  the  application  of 
the  proceeds  of  said  sale;  that  Loeb,  the  trustee,  had  made  a 
misapplication  of  the  proceeds  in  selling  and  conveying  the 
premises  to  Bolton,  and  rendered  a  decree  against  Loeb  for  the 
face  of  said  notes  with  ten  percent,  per  annum  interest,  be- 
ing $673.87,  but  dismissing  the  bill  as  to  Bolton  and  the  other 
defendants  for  want  of  equity. 

Mr.  Gkoroe  F.  Blanke,  for  appellant;  that  where  a  junior 
incumbrancer  pays  a  part  only  of  the  mortgage  debt  he  is  not 
subrogated  pro  tanto  to  the  right  «>f  the  mortgagee,  cited  Swan 
V.  Patterson,  7  Md.  164;  Ilollings worth  v.  Fioyd,  2  H.  &  G. 
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87;  Dixon  on  Subroo^ation,  122,  123;  Kjner  v.  Kyner,  6 
Watts,  227;  Bk.  of  Penn.  v.  Potius,  10  Watts,  152;  Ilard- 
castle  V.  Cora.  Bk.,  1  Harrington,  K.  374. 

When  paid,  the  notes  ceased  to  be  the  subject  of  an  assign- 
ment. After  payment  they  could  not  be  transferred  to  the 
prejudice  of  the  senior  mortgagee:  Chitty  on  Bills,  *223; 
Story  on  Promissory  Xotes,  §  ISO;  Byles  on  Bills,  *169;  Beck 
V.  Robley,  1  II.  Black,  89. 

Mr.  Graham  II.  IIarris,  for  appellee:  that  appellee  is  en- 
titled to  subrogation  pro  tanto  as  to  the  notes  assigned  to  her, 
cited  Tyrrell  v.  Ward,  102  111.  39;  Shinn  v.  Shinn,  91  111.  477; 
Caudle  v.  Murphy,  89  111.  355;  Conwell  v.  McCowan,  81  111. 
285;  Brice's  Appeal,  95  Penn.  145. 

When  the  maker  of  negotiable  paper,  secured  by  mortgage, 
pays  the  same  with  money  furnished  by  a  third  person,  the 
transaction  is  a  purchase  of  the  paper  and  not  a  payment  of 
the  same,  and  he  who  furnishes  the  money  is  the  equitable 
assignee  of  the  paper:  Dubois  v.  Ston^r,  11  Brad  well,  403; 
Swope  V.  Leffingwell,  72  Mo.  348;  Gidone  v.  Gidone,  70  Ind. 
62;  Goodbody  v.  Good  body,  95  III.  456;  Caudle  v.  Murphy, 
89  III.  355. 

McAllister,  J.  The  bill  alleges  an  assignment,  in  fact,  b}' 
Bolton  to  Mrs.  Fleming,  of  the  three  interest  notes  in  ques- 
tion, for  a  valuable  consideration;  but  as  respects  the  one  of 
the  three  which,  she  paid  first,  the  record  is  barren  of  evidence, 
and  the  decree  does  not  profess  to  find  anj'  such  assignment 
in  fact;  indeed,  the  decree  does  not  find  an  actual  assignment, 
or  assignment  in  fact,  of  any  of  the  three  notes.  It  finds  an 
equitable  assignment  only.  Nor  is  there  evidence  in  the  rec- 
ord tending  to  show  that  before,  at  the  time,  or  subsequently 
to  the  payment  of  the  first  of  said  notes,  there  was  any  arrange- 
ment, agreement  or  understanding,  between  the  two  parties, 
for  the  purchase  by  her  of  said  note,  or  any  part  of  said  senior 
tnorto:aofeor  trust  deed.  But  the  evidence  is  all  one  way,  that 
she  began  to  take  up  said  interest  notes,  in  pursuance  of  a  dc* 
termination  on  her  part  to  redeem  the  premises  from  Bolton's 
incumbrance,  by  paying  the  entire  amount  thereof;  that  she 
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intended  to  do  this  in  the  exercise  of  a  right  of  redemption^ 
and  not  under  any  conventional  arrangement  with  Bolton,  the 
senior  mortgagee;  that  acting  with  that  intention,  she  paid 
the  three  interest  notes,  but  neither  paid,  nor  offered  to  pay, 
any  moreof  the  mortgage  debt;  that  of  these  notes,  the  one  first 
paid  was  simply  indorsed  paid,  surrendered  to  Yeaton,  tlie 
maker,  and  by  him  sent  to  Mrs.  Fleming.  The  eecond  and 
third  potes,  when  paid,  were  respectively  indorsed,  at  the  re- 
quest of  Yeaton,  "  Paid  by  and  assigned  to  Mrs.  Mary  E. 
Fleming  without  recourse,"  and  signed  by  Bolton  by  an 
agent. 

Now  it  is  entirely  clear  that  if  Mrs.  Fleming  can  be  re- 
garded as  equitable  assignee  as  respects  the  first  note  paid  by 
her,  it  must  be  by  mere  operation  of  law,  and  upon  princi- 
ples of  equity.  And  it  is  equally  clear  that  tlie  general  rule 
as  to  the  riglit  of  a  junior  mortgagee  to  be  subrogated  to  the 
rights  of  the  senior  by  redemption,  can  have  no  application 
to  this  case;  for  redemption  is  the  payment  of  the  entire 
mortgage  debt,  after  forfeiture,  by  the  terms  of  the  mortgage 
contract;  and  here  only  a  small  part  of  such  debt  was  paid. 
In  order  to  be  entitled  to  subrogation,  or  substitution,  by  op- 
eration of  law,  to  the  rights  and  interests  of  the  senior  mort- 
gagee in  lands  by  redemption,  the  party  redeeming  must  pa}^ 
the  entire  amount  of  an  incumbrance  which  is  senior  to  his 
own  estate.  Street  v.  Beal,  16  Iowa,  68;  Johnson  v.  Harmon, 
19  Id.  56;  Knowles  v.  Rablin,  20  Id.  101;  Sheldon  on  Sub- 
roi^ation,  §  14;  1  Jones  on  Mort.,  §  874-;  3  Pom.  Eq.  Jur., 
§  1211. 

A  junior  mortgagee  who  claims  to  be  an  equitable  assignee, 
or  an  assignee  by  operation  of  law,  stands  in  the  same  posi« 
sion  in  respect  to  a  partial  payment  of  the  senior  mortgage 
debt  as  a  surety  docs  in  respect  to  a  partial  payment  of  the 
claim  Against  his  principal. 

It  is  well  settled  that  a  surety  can  neither  at  law  nor  in 
equity  call  for  an  assignment'  of  the  claim  of  the  creditor 
against  his  principal,  or  be  clothed,  by  the  mere  operation  of 
law,  and  upon  principles  of  equity,  with  the  rights  of  an  as- 
signee of  Bitdi  claim,  unless  he  has  paid  the  entire  debt  of 
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the  creditor,  A  pro  tanto  assignment  will  not  be  allowed. 
Gannett  v.  Blodgett,  39  New  Hamp.  150;  Swan  v.  Patterson, 
7  Md.  164;  Commonwealtli,  etc.,  v.  Clies.  &  Ohio  Canal  Co., 
32  Id.  501;  Magee  v.  Leggett,  48  Miss.  139;  Vest  v.  Voss  et 
a!.,  74  Ind.  565;  Harlan  v.  Sweeny,  1  Lea  (Tenn.),  682;  1 
Lead.  Cas.  in  Eq.,  4tli  Am.  Ed.  152;  Sheldon  on  Sub.,  §  127; 
Brandt  on  Suretyship,  §  266,  and  eases  in  notes. 

The  courts  have  sometimes  recognized  what  has  been^ called 
a  conventional  subrogation,  resulting  from  an  express  agree- 
ment with  the  creditor  to  the  effect  that  the  security  held  by 
him  shall  be  assigned  to  the  person  paying,  or  kept  on  foot 
for  his  benefit.  Sandford  v.  McLean,  3  Paige,  122;  Receivers 
of  the  New  Jersey,  etc.,  Railway  Co.  v.  Wortendyke,  27  X. 
J.  Eq.,  660.  When  the  right  of  subrogation  is  the  result  of 
an  express  agreement,  it  is  no  objection  that  it  extends  only 
to  a  part  of  the  mortgage  or  other  security.  Of  that  charac- 
ter is  the  case  of  Brice's  Appeal,  95  Penn.  St.  145.  That  case 
was  one  of  purely  conventional  subrogation,  and  it  has  no 
application  to  tlie  present  case.  There  is  no  evidence  tending 
to  establish  any  conventional  arrangement  between  Bolton 
and  Mrs.  Fleming  that  the  whole  or  any  part  of  the  mortgage 
of  Ihe  former  should  be  assigned  to  the  latter,  or  kept  on  foot 
for  her  benefit. 

There  can  be  no  presumption  of  any  intention  of  the  par- 
ties, under  the  circumstances  of  the  case,  to  have  the  payment 
bj'  Mrs.  Fleming  of  the  three  interest  notes  operate  as  an  as- 
signment of  Bolton's  mortgage  pro  tanto.  And  we  have 
shown  by  the  authorities  that  such  partial  payment  can  not 
be  considered  as  effecting  a  pro  tanto  assignment  by  opera- 
tion of  law  and  upon  principles  of  equity.  Gannett  v.  Blod- 
gett,  supra. 

There  being,  then,  no  right  of  conventional  subrogation  as 
the  result  of  express  contract,  and  the  coupon  note  first  paid 
b}'^  Mrs.  Fleming  having  been  simply  canceled,  it  is  entirely 
clear,  upon  the  above  authorities,  that  it  was  error  in  the  court 
below  to  include  the  amount  of  that  note  in  its  decree.  Then 
as  to  the  other  two  notes  paid  hy  her  and  which  were  indorsed, 
"Paid  by  and  assigned  to  Mrs.  Mary  E.  Fleming  without  re- 
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course,''  we  are  of  opinion  that,  in  view  of  all  the  circnin- 
6tHiice8,  we  are  not  warranted  in  holding  that  Buch  transaction 
amounted  to  a  purchase  of  said  notes  by  Mrs.  Flemiui^,  of 
Bolton,  or  to  an  actual  assignment  by  the  latter  to  the  former, 
b'lt  should  hold,  that  as  between  those  parties  it  was  in  law 
and  in  fact  a  payment,  and  that  the  assignment  part  of  the 
indorsement  had  reference  to  the  preservation  alone  of  Iier 
rights  as  between  her  and  Yeaton,  the  per.-on  primarily  liabl ), 
and  lier  mortgai^or  as  well  as  Bolton's.  We  may  be  mistaken 
in  this  view,  but  it  commends  itself  to  our  reason  and  sense 
of  justice,  and  we  are  inclined  to  so  hold. 

The  decree  of  the  court  below  will  be  reversed  as  to  appellant, 
and  the  cause  remanded  for  further  proceedings  not  incon- 
sistent with  this  opinion. 

Decree  reversed. 


William  Watson 

V. 

Union  Iron  and  Steel  Company. 

1.  Instructions. — Where  eleven  instructions  were  given  for  the  de- 
fendant, most  of  them  stating  accurately  and  tereely  the  rules  of  law  appli- 
cable to  the  case  upon  the  defendant's  theory  as  to  the  facts,  and  the  court, 
after  reading  these  instructions,  read  one  prepared  by  himself,  in  which  he 
commenced  by  saying  that  the  plaintitf  had  asked  no  iui^tructions  and  that 
such  of  those  asked  by  the  defendant  as  he  had  thought  to  be  correct  and 
hail  read  to  the  jury  by  no  means  covered  the  case  which  they  had  to  d'^cide, 
and  that  hn  thought  he  ou^^ht  not  to  let  thi  case  go  in  this  loose  way.  Held, 
that  su  -h  introductory  clause  is  obnoxious  to  grave  criticism. 

2.  Vendor  and  vendee — Fraud— Rescission  op  contract. — Where 
a  part  of  the  hypothesis  of  an  instruction  submitted  was  of  a  fraud  perpe- 
tniced  upon  the  plaintiff,  the  vendee,  by  means  of  false  and  fraudulent  rep- 
resentations as  to  the  price  paid  for  certain  land  by  defendant,  the  vendor, 
and  the  action  brought  was  assumpsit.  Held,  tliat  no  r.^covery  can  be  had  on 
the  ground  of  fraud,  at  least  in  this  form  of  action,  until  there  has  been  a 
rescission  of  the  contract. 

3.  Acy^NCY. — Tne  rule  which  governs  in  case  of  an  actual  agency,  applies 
where  there  is  a  voluntary  assumption  of  agency;  whether  the  act  of  agency 
be  by  actual  employment  by  the  parties,  or  as  a  volunteer,  can  make  no  dif- 
ference as  to  the  responsibilities  growing  out  of  the  relation. 
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4.  Instruction — A.gemcy. — Where  defendant  was  superintendent  of 
plaintiff's  works  in  Chicago,  and  had  been  sent  by  plaintiff  to  investigate 
certain  iron  mines  in  the  Lake  Superior  region,  and  if,  on  investigation,  he 
deemed  it  advisable,  to  secure  for  plaintiff  certain  interests  therein,  and  it 
appeared  from  the  evidence  that  he  was  neither  directed  nor  authorized  to 
purchase  for  plaintiff  the  lands  in  question,  but  that  such  purchase  was 
outside  of  the  actual  purview  of  his  agency,  and  the  question  of  fact,  to  be 
determined  by  the  jury,  was  whether  defendant,  at  the  time  he  made  the 
purchase  of  the  lands,  undertook  to  act  as  the  plaintiff's  agent,  and  the 
evidence  as  t^  this  issue  was  conflicting.  Ueld^  that  the  instruction  given  by 
the  court  in  this  instance  was  erroneous,  in  that  it  required  the  jury  to 
find,  not  the  fact  in  issue,  but  only  certain  evidence  tending  to  establish  that 
fact. 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon.  Jo- 
SKPH  E.  Gary,  Judge,  presiding.  Opinion  tiled  November 
11,  1884. 

This  was  an  action  of  assumpsit  bronght  by  the  Union  Iron 
and  Steel  Company,  a  corporation  located  and  having  its 
principal  place  of  business  in  Chicago,  against  William  Wat- 
son, for  money  had  and  received.  At  the  time  of  the  trans- 
actions in  question  the  plain  tiff  was  engaged  in  manufacturing 
iron  and  steel  from  ore  obtained  in  part  from  mines  in  the 
Lake  Superior  region.  It  then,  as  it  appears,  owned  no  mines, 
but  had  to  some  extent  obtained  leases  of  mines  already  in 
operation  and  taken  its  ore  therefrom.  The  defendant  at  that 
time  was  in  the  employ  of  the  plaintiff  as  superintendent  of 
its  works  in  Cliicago,  at  a  salary  of  $5,000  per  annum,  and  as 
such  superintendent  had  charge  of  its  manufacturing  busi- 
ness, hired  and  discharged  its  employes,  and  was  occasionally 
dispatched  to  the  mining  regions  to  examine  and  report  upon 
mines  which  the  company  contemplated  securing,  and,  if  he 
deemed  advisable,  to  obtain  on  behalf  of  the  company  leases 
therefor. 

The  defendant  appears  to  have  visited  the  Lake  Superior 
mines  once  or  twice  on  such  errand  in  the  early  part  of  ISSl, 
and  in  March  of  that  year  he  went  again  under  instructions 
from  the  president  of  the  company  to  investigate  as  to  the 
value  of  a  certain  mine,  and  also  to  secure  for  the  company  a 
particular  mine  for  which  it  then  had  an  option,  if  he  found  it 
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a  good  property  and  was  of  opinion  that  the  company  ou^^ht  to 
liave  it.  Instrnctions  to  that  eflFect  were  given  him  in  writing 
by  the  president,  and  the  evidence  is  conflicting  as  to  whether  he 
was  not  also  orally  instructed  by  the  president  before  going,  as 
to  the  same  matter.  There  is  no  evidence  that  he  was  directed 
to  investigate  for  the  company  any  property  other  than  said 
mines,  or  to  purchase  for  it  any  lands  not  connected  there- 
witli. 

While  in  the  mining  region,  the  defendant  met  Jacob  F. 
Schafer  and  Joseph  A.  Ames,  who  were  then  engaged  in  ex- 
ploring government  lands  in  that  region,  and  making  out  a 
particular  description  of  each  tract,  the  kinds,  quality  and 
amount  of  timber,  and  w^hat  indications  of  mineral ,  if  an3', 
were  to  be  seen  thereon.  These  descriptions  they  proposed  to 
sell  to  the  defendant  at  the  rate  of  seventy- five  cents  per 
acre,  payable  in  case  on  investigation  they  turned  out  to  be 
accurate,  and  the  defendant  succeeded  in  entering  and  pur- 
chasing from  the  government  the  lands  therein  described. 
This  proposition  was  accepted  by  the  defendant,  and  in  pursu- 
ance of  it  he  entered  in  his  own  name  in  April  or  May,  about 
1,881  acres,  and  in  July  following  about  3,908  acres,  paying 
Schafer  and  Ames  $.75  per  acre  for  the  information  contained 
in  said  descriptions,  and  paying  $1.25  per  acre  to  the  gov- 
ernment, making  in  all  $2  per  acre.  These  lands  were  mainly 
timber  lands,  and  only  two  or  three  forty -acre  tracts  showed 
any  indications  of  mineral. 

After  making  the  earlier  of  these  entries,  the  defendant 
informed  the  president  of  the  company  of  his  purchase,  and 
proposed  that  the  company  take  the  lands  ott*  his  hands.  As 
to  what  transpired  in  relation  to  this  matter,  the  evidence  is 
conflicting.  The  plaintiff's  evidence  tends  to  show  that  the 
defendant  gave  as  a  reason  why  he  had  purchased  the  lands 
in  his  own  name,  that  he  had  not  time  to  correspond  with  the 
president  of  the  company,  but  was  obliged  to  take  them  at 
once  or  not  at  all,  and  offered  to  let  the  companv  have  them, 
if  it  wanted  them,  at  what  they  had  cost  him,  saying  at  the 
fame  time  that  they  had  cost  him  $5.10  per  acre;  that  the 
president  having  implicit  confidence  in  him,  and  relying  upon 
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his  statement  as  to  their  cost,  agreed  to  take  the  lands  from 
him  for  the  company  at  that  price;  that  the  defendant  there- 
upon assigned  to  the  company  the  certificates  of  entry,  and 
subsequently  received  credit  therefor  on  the  books  of  the 
company  at  $5.10  per  acre;  that  several  montlis  afterward  the 
defendant  delivered  to  the  company's  secretary,  in  the  absence 
of  the  president,  the  certificates  of  the  land  subsequently 
entered,  and  represented  to  him  that  they  were  the  residue 
of  tlie  certificates  included  in  the  former  transaction,  and 
that  the  secretary  thereupon  received  the  same  from  him  nnd 
gave  him  credit  therefor  at  the  rate  of  Si>  per  acre.  It  furtlier 
ap])ear8  that  the  company  did  not  ascertain  the  truth  in  rela- 
tion to  the  cost  of  the  lands  until  after  the  defendant's  ao 
coufit  had  been  settled  up  and  he  had  been  discharged  from 
its  service. 

The  defendant's  evidence  tends  to  show  that  the  defendant 
purciiased  said  lands  in  his  own  name  and  for  his  own  beiit- 
fit;  that  some  time  after  making  the  first  purchase,  he  men- 
tioned the  matter  to  the  company's  president,  and  that  a  ne- 
gotiation between  them  for  the  purchase  of  the  lands  for  the 
company  ensued,  which  resulted  in  their  sale  to  the  company 
for  §5.10  per  acre;  that  after  he  liad  entered  the  residue  of  the 
lands  he  again  met  the  president  and  informed  him  of  that 
purchase  also,  and  that  the  latter  offered  to  purchase  said 
lands  and  asked  the  defendant  his  price;  that  after  souie 
negotiation,  $5  per  acre  was  agreed  upon,  and  the  sale  made 
to  the  company  at  that  price. 

The  plaintiff  seeks  to  recover  the  diiference  between  tlie 
price  paid  to  the  defendant  for  the  lands  and  what  they  cost 
him.  A.  large  number  of  instructions  to  the  jury  were  asked 
on  behalf  of  the  defendant,  eleven  of  which  were  given.  No 
instructions  were  asked  on  behalf  of  the  plaintiff,  but  the 
court,  on  his  own  motion,  instructed  the  jury  as  follows: 

*' Gentlemen  of  the  jury:  Theplaintifls  have  asked  no  in- 
structions, and  of  those  asked  by  the  defendant,  what  I  have 
thought  to  be  correct  and  have  read  to  you  by  no  means  cover 
the  case  which  you  have  to  decide.  I  do  not  think  I  ought  to 
let  the  case  go  in  that  loose  way.     The  theory  of  the  admin- 
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istration  of  the  law  is,  that  there  are  rules  and  principles  by 
which  the  rights  of  parties  litigant  are  governed  with  which 
a  judge  is  better  acquainted  than  a  jnry,  and  that  he  should 
toll  them,  after  the  evidence  and  arguments  have  been  heard, 
what  those  rules  and  principles  are;  and,  therefore,  I  have 
written  and  now  read  to  you  as  follows: 

"  If  the  defendant  represented  to  the  president  of  the  plaint- 
iffs that  the  lands  which  he  had  bought  were  such  as  he,  at 
the  time  that  he  bought  the  same,  thought  it  was  for  the  in- 
terest of  the  plaintiffs  to  buy,  and  that  he  would  have  pro- 
cured for  the  plaintiffs  an  option  to  buj'  the  same  and  reported 
the  same  to  the  plaintiffs  for  their  approval   but  for  the  fact 
that  he  had  to  act  quickly  or  he  could  not  get  the  lands,  and 
therefore  he  had  bought  them  in  his  own  name,  but  for  the 
account  of  the  plaintiffs,  if  they  chose  to  take  them  from 
him  at  what  they  cost  him,  and  represented  also  that  the}'  cost 
him  $5.10  per  acre,  when  in  fact  they  had  cost  him  much  less; 
and  if  relying  upon  and  believing  such  representations,  the 
president  of  the  plaintiffs  directed  the  purchase  of  the  lands 
from  the  defendant  at  the  price  he  said  they  cost  him,  and  the 
plaintiffs  did  buy  them  from  the  defendant  and  pay  him  $5.10 
per  acre  for  the  lands  so  bought  by  the  defendant;  and  if  at 
the  time  the  defendant  bought  the  lands,  and  at  the  time  he 
sold  them  to  the  plaintiffs,  the  defendant  was  the  superintend- 
ent of  the  works  of  the  plaintiffs,  and  had  been   sent  to  the 
vicinity  of  the  lands  by  the  plaintiffs  for  the  purpose  of  ex- 
amining iron  ore  mines,  in  order  that  the  plaintiffs  might  buy 
them,  and  with  authority  to  negotiate  for  such  mines  for  the 
plaintiffs;  and  if  the  position  which  the  defendant  occupied 
in  the  service  of  the  plaintiffs  in  any  material  degree  con- 
tributed to  induce  the  president  of  the  plaintiffs  to  rely  upon 
his  representations  and  buy  the  lands  of  the  defendant,  then 
the  plaintiff  may  now  recover  the  difference  between  the  sum 
the  lands  cost  the  defendant  and  the  sum  the  plaintiffs  paid 
him  therefor. 

**  So  far  this  instruction  relates  only  to  the  first  lot  of  lands. 

"As  to  the  second  lot,  if  the  defendant  induced  the  plaint- 
ifi  to  pay  him  for  the  same,  at  the  rate  of  $5  per  acre,  upon 
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the  representation  that  the  second  lot  of  lands  were  inchided 
in  the  arrangement  which  the  defendant  had  made  with  the 
president  of  the  plaintiffs,  and  that  the  cost  of  the  second  lot 
was  $5  per  acre,  and  if  the  plaintiffs  are  entitled  to  recover  as 
to  the  first  lot  upon  the  principles  stated  m  the  part  of 
this  instruction  relating  to  the  first  lot,  and  if  there  had  in 
fact  been  no  negotiations  between  the  president  of  the  plaint- 
iffs and  the  defendant  as  to  the  second  lot,  then  the  plaintiffs 
maj  now  recover  the  difference  between  the  sum  the  second 
lot  of  lands  cost  the  defendant,  and  the  sum  the  plaintiffs 
paid  him  therefor. 

"  But,  unless  the  jury  find  from  the  evidence  that  the  first 
lot  of  lands  was  disposed  of  by  the  defendant  to  the  plaintiffs 
in  the  manner  recited  in  this  instruction,  the  plaintiff  can  not 
recover. 

"  It  is  not  necessary  that  any  representations  of  the  defend- 
ant, upon  which  the  plaintiffs  may  claim  to  recover,  should 
have  been  made  in  any  particular  form  of  words. 

"  If  the  defendant  used  any  form  of  words  calculated  to  in- 
duce the  president  of  the  plaintiffs  to  believe  that  a  certain 
state  of  facts  was  true,  and  which  fairly  meant  that  it  was 
true,  if  the  president  did  therefrom  so  believe,  that  constitutes 
a  representation  that  such  state  of  facts  did  exist. 

"  What  did  take  place  and  what  are  the  real  facts  of  the 
case  the  jury  are  to  find  solely  from  the  evidence.  They  are 
not  to  regard  an  instruction  as  containing  any  hint  or  inti- 
mation as  to  what  are  the  facts,  or  what  the  verdict  of  the 
jury  should  be,  but  the  burden  is  on  the  plaintiffs  to  prove 
their  case  by  a  preponderance  of  all  the  evidence  in  the  case, 
or  the  verdict  should  be  for  the  defendant." 

The  jury  thereupon  found  the  issues  for  the  plaintiff,  and 
assessed  the  plaintifTs  damages  at  $19,668.25,  for  which  sum 
and  costs  the  plaintiff  had  judgment, 

Messrs.  Swett,  Haskell  &  Grosscup,  for  plaintiff  in  error; 
that  the  instruction  given  by  the  court  was  erroneous,  cited  3 
Wait's  Actions  and  Defenses,  463;  Ely  v.  Han  ford,  65  III- 
265;  ^tna  Life  Ins.  Co.  v.  Church,  21  O.  St.  492. 
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Messrs.  Stiles  &  Lewis,  for  defendant  in  error;  as  to  agency, 
cited  Cottomv.  HoUiday,  59  111.  179;  Gromley  v.  Webb,  44 
Mo.  444;  Dutton  v.  Willner,  52  K  Y.  312;  Davis  v.  liamlin, 
108  III.  39;  Switzer  v.  Skiles,  3  Gilm.  529;  Mason  v.  Bauman, 
62  111.  76;  Tewksbiiry  v.  Spruance,  75  111.  187;  Kerfoot  v. 
Hyman,  52  111.  512;  Dennis  v.  McCaj?g,  32  111.  429;  Bain  v. 
Brown,  56  N.  Y.  285;  Wolford  v.  Harrington,  74  Pa.  311; 
Buntar  v.  Miles,  30  Me.  431;  CuUen  v.  Deninon,  111  Mass. 
474;  Taylor  v.  Salmon,  4  M.  &  C.  136. 

A  sale  of  property  at  cost  is  a  valid  contract,  and  if  the 
vendor,  by  misrepresentation,  obtains  more  tlian  cost,  he  will 
be  liable  to  the  vendee  tor  the  excess,  in  an  action  for  money 
had  and  received:  Pickman  v.  Trinity  Church,  123  Mass.  1; 
Devine  v.  Edwards,  87  111.  177;  Stempel  v.  Thomas,  89  111. 
146;  Walker  v.  Coleman,  81  111.  390. 

Bailey,  J.  The  instruction  given  to  the  jury  by  the  court, 
on  his  own  motion,  is,  in  our  opinion,  so  far  erroneous  as  to 
necessitate  a  reversal  of  the  judgment. 

The  introductory  clause  of  the  instruction  is  obnoxious  to 
grave  criticism  in  that  it  tends  to  discredit  the  instructions 
given  at  the  instance  of  the  defendant.  Eleven  instructions 
were  given  for  the  defendant,  stating  in  plain  and  terse  lan- 
guage, and  in  most  of  them  correctly,  the  rules  of  law  appli- 
cable to  tlie  case  upon  the  defendant's  theory  as  to  the  facts. 
Having  read  these  instructions,  the  court  proceeded  to  read 
an  instruction  prepared  by  himself,  in  which  he  commenced 
by  saying  that  the  plaintiff  had  asked  no  instructions,  and 
that  such  of  those  asked  by  the  defendant  as  he  had  thought 
to  be  correct,  and  had  read  to  the  jury,  by  no  means  covered 
the  case  which  they  had  to  decide,  and  that  lie  thought  he 
ought  not  to  let  the  case  go  in  that  loose  way.  The  jury  may 
well  have  understood  this  language  as  meaning  that  the 
instructions  given  for  the  defendant,  though  correct,  consti- 
tuted a  loose  and  wholly  inadequate  presentation  of  the  rules 
of  law  applicable  to  the  case.  It  is  scarcely  to  be  supposed 
that  the  jury  would  give  to  these  instructions  the  considera- 
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tion  to  which  they  were  properly  entitled  after  their  substan- 
tial impeachment  by  another  instruction  emanating  from  the 
court. 

But  there  are  other  features  of  the  instruction  which  re- 
quire a  more  careful  and  elaborate  consideration.  The  lead- 
ing paragra])li  of  the  instruction,  briefly  stated,  yet  preserv- 
ing every  essential  feature,  holds,  that  if  the  defendant  repre- 
sented to  the  plaintiff's  president  that  he  bou<^ht  the  lands 
in  question  on  the  plaintiff's  account,  if  it  chose  to  take  them 
at  what  they  cost  him,  and  explained  to  him  how  he  happened 
to  take  the  title  in  his  own  name,  and  also  represented  that 
they  cost  him  $5.10,  when  in  fact  they  cost  him  much  less; 
and  if  said  president,  relying  upon  such  representations, 
directed  the  purchase  of  said  lands  at  that  price,  and  the 
plaintiff  purchased  said  lands  of  the  defendant,  and  paid  him 
§5.10  per  acre  therefor;  and  if  at  the  time  the  defendant 
bought  the  lands,  and  at  the  time  heeold  them  to  the  plaintiff, 
he  was  the  plaintiff 's  superintendent,  and  had  been  sent  by 
the  plaintiff  to  the  vicinity  of  said  lands  to  examine  and 
negotiate  for  iron  ore  mines;  and  if  his  position  in  the  service 
of  the  plaintiff  in  any  material  degree  contributed  to  induce 
said  president  to  rely  upon  his  representations  and  buy  said 
lands  of  him,  then  the  plaintiff  may  recover  the  diflerenoe 
between  what  the  lands  cost  the  defendant  and  what  it  paid 
him  therefor. 

It  is  not  easy  to  determine  the  precise  legal  principle  in- 
tended to  be  laid  down  in  this  instruction  as  the  basis  of  a 
recovery.  A  part  of  the  hypotliesis  submitted  is  that  of  a 
fraud  perpetrated  upon  the  plaintiff  by  means  of  false  and 
fraudulent  representations  as  to  the  price  paid  for  the  land?, 
yet  it  is  manifest  that  no  recovery  can  be  had  on  the  ground 
of  fraud,  at  least  in  this  form  of  action,  until  there  has  been  a 
rescission  of  the  contract. 

Again  it  is  urged  that  the  plaintiff^s  right  to  a  recovery 
may  be  based  upon  another  principle,  namely,  that  as  the 
evidence  tends  to  show  that  the  agreement  on  the  part  of  the 
defendant  was  to  sell  the  lands  to  the  plaintiff  at  what  they 
cost  him,  the  real  price  agreed  upon  was  the  cost,  viz.,  $2  per 
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acre,  and  all  paid  in  excess  of  that  may  be  recovered  back  as 
money  paid  hy  mistake.  Whether  that  rule  is,  under  the 
evidence,  applicable  to  this  case  or  not,  it  is  very  clear  that 
it  is  not  the  rule  sought  to  be  invoked  by  the  instruction. 
There  is  no  attempt  to  submit  the  hypothesis  of  an  agreement 
of  the  terms  here  supposed,  but  merely  the  hypothesis  of  a 
representation  as  to  the  cost  of  the  lands,  which,  though  pre- 
ceding and  forming  an  inducement  to  the  contract,  was  no 
part  of  the  contract  itself.  The  agreement  supposed  in  the 
instruction  is  an  agreement  to  pay  $5.10  per  acre,  and  not  $2 
per  acre. 

But  if  we  comprehend  the  instruction  correctly,  it  seems  to 
have  been  the  design  of  the  court  to  submit  to  the  jury  the 
question  whether  or  not  there  existed  between  the  plaintiff 
and  defendant,  at  the  time  of  the  purchase  of  said  lands  by  the 
defendant,  such  relations  as  would  make  the  purchase  inure 
to  the  benetit  of  the  plaintiff.  It  is  not  disputed  that  the  de- 
fendant at  that  time  was  the  superintendent  of  the  plain titt'^s 
works  in  Chicago,  and  that  he  had  been  sent  by  the  plaintiff 
to  investigate  certain  iron  mines  in  tlie  Lake  Superior  region, 
and  if  on  investigation  ho  deemed  it  advisable,  to  secure  for 
the  plaintiff  certain  interests  therein.  It  also  appeared  from 
the  evidence,  with  scarcely  a  shadow  of  controversy,  that  he 
was  neither  directed  nor  authorized  by  the  plaintiff  to  pur- 
chase for  it  the  lands  in  question,  but  that  such  purchase  was 
outside  of  the  actual  purview  of  his  agency.  Had  he  been  in 
fact  the  plaintiff's  agent  to  make  the  purchase,  nothing  is 
clearer  or  better  settled  than  the  rule  which  would  have  pre- 
cluded him  from  making  the  purchase  for  his  own  benefit. 
Dennis  v.  McCagg,  32  111.  429;  Rei^jard  v.  McNeil,  38  Id. 
400;  Davis  v.  Hamlin,  108  Id.  38.  Even  the  purchase  with 
his  own  money  would  not  in  that  case  have  exempted  him 
from  the  operation  of  the  rule,  as  he  would  then  have  held  the 
title  merely  as  security  for  the  money  thus  advanced. 

But  the  rule  goes  further.  It  is  not  essential  that  the  pur- 
chase should  have  actually  been  within  the  purview  of  the  de- 
fendant's authority  as  agent,  if,  at  the  time  it  was  made,  he 
assumed  to  act  for  the  plaintiff  and  j)urchased  for  its  benetit. 
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In  Dennis  v.  McCagg,  svpra^  it  was  held,  tliat  the  rnle  which 
governs  in  case  of  an  actual  agency  applies  where  tliere  is  a 
volnntarj  assumption  of  ai^ency;  and  that  whether  the  act  of 
agency  be  by  actual  employment  by  the  parties  or  as  a  volun- 
teer, can  make  no  difference  as  to  the  respcmsibiiities  growin!» 
out  of  the  relation.  The  same  principle  is  recognized  in  Caeey 
V.  Casey,  14  111.  112,  and  Reigard  v.  McNeil,  supra. 

The  case  of  Ely  v.  Han  ford,  65  111.  267,  to  which  we  are 
referred,  in  no  way  conflicts  with  the  rule  above  laid  down,  bnt 
on  the  contrary  seems  to  expressly  recognize  it.  There  Eiy 
entered  into  a  contract  with  Metz,  the  owner  of  a  certain  lot 
in  Hyde  Park,  for  the  purchase  of  said  lot  for  the  benefit  of 
himself  and  another  for  $2,500.  Some  days  afterward,  Ely 
represented  to  Ilanford  that  the  lot  was  owned  by  another 
and  that  he  would  act  as  Hanibrd's  agent  in  purchasing  it  for 
him,  and  was  employed  by  Hanford  as  his  agent  for  that  pur- 
pose. Ely  thereupon  obtained  a  conveyance  of  the  lot  to  Ilan- 
ford for  $4,050.  It  was  not  pretended  that  Ely  either  was  or 
assumed  to  be  Ilanford's  ajjent  at  the  time  he  entered  into 
the  contract  with  Metz.  In  a  suit  by  Hanford  to  recover  the 
difference  between  the  price  paid  by  him  and  what  the  lot  cost 
Ely,  it  was  held,  that  while  Ely's  misrepresentation  as  to 
the  ownership  of  the  lot  was  such  a  fraud  as  would  have 
enabled  Hanford  to  re:^cind  the  contract  in  toto^  yet,  as  Ely 
was  not  his  agent  at  the  time  of  the  purchase  from  Metz, 
he  could  not  recover  from  Ely  the  difference  between  what  he 
had  paid  him  and  what  the  lot  cost  Ely.  In  the  opinion 
the  court  say:  '*This  action,  as  we  conceive,  is  sustainable 
ox\\y  upon  the  ground  that  the  relation  of  principal  and  agent 
existed  betweed  Hanford  and  Ely,  at  the  time  the  latter  con- 
tracted with  Metz  for  the  lot.  If  before  and  at  that  time 
Ely  had  undertaken  to  act  as  the  agent  of  Hanford  to  make 
the  purchase  for  the  latter,  he  would  be  liable  in  this  action 
to  refund  to  Hanford  the  difference  between  what  Hanfonl 
paid  him  and  what  he  paid  Metz  for  the  lot;  for  being  Han- 
ford's  agent,  this  purchase  from  Metz  would  be  Hanford's 
purchase  and  Hanford  would  therefore  be  entitled  to  the  full 
benefit  of  the  contract." 
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In  the  present  case,  tlie  question  of  fact  to  be  determined  by 
the  jury,  so  far  as  this  theory  of  the  case  is  concerned,  then, 
was  whether  the  defendant,  at  the  time  he  made  the  purchase 
of  said  lands,  undertook  to  act  as  the  plaintiff's  agent,  or  in 
other  words,  assumed  to  make  the  purchase  on  the  plaintiff's 
account  or  for  its  benefit.  As  to  this  issue  the  evidence  was 
conflicting.  The  defendant's  evidence  tended  to  show  that  the 
purchase  was  made  by  him  in  his  own  name  and  for  his  own 
benefit  and  without  reference  to  the  plaintiff.  On  the  ocher 
hand,  the  plaintiff  gave  evidence  of  certain  admissions  and 
representations  made  by  the  defendant,  not  at  the  time  of  the 
purcliase,  but  afterward  and  during  the  negotiations  which  re- 
sulted in  the  sale  of  the  lands  to  the  plaintiff^.  These  admis- 
sions and  representations  undoubtedly  were  cojupetent  evi- 
dence tending  to  prove  the  character  in  which  the  defendant 
made  the  purchase,  but  they  were  only  evidence.  Had  they 
been  made  at  the  time  of  the  purchase  and  as  a  part  of  the 
Te%  gestcBj  they  perhaps  would  have  been  conclusive,  as  the 
defendant  would  then,  under  the  rule  recoi^nized  in  Reigard 
v.  McNeil,  have  been  estopped  from  denying  his  agency.  But 
being  made  afterward,  the  doctrine  of  estoppel  does  not  apply. 

The  instruction  required  the  jury  to  find,  not  the  fact  in  is- 
sue, viz.,  that  the  defendant  at  the  time  he  purchased  the  lands 
assumed  to  purchase  them  as  the  plain  tiff  *s  agent,  but  only 
certain  evidence  tendin^:  to  establish  that  fact,  such  evidence 
being  only  a  portion  of  the  evidence  bearing  upon  that  issue. 
This  was  clearly  erroneous,  as  such  evidential  facts,  even  if 
found  to  exist,  were  not  conclusive,  and  might  or  might  not,  in 
the  light  of  all  the  evidence  in  the  case,  have  convinced  the 
jury  of  the  existence  of  the  fact  which  it  was  their  duty  to 
find. 

For  the  error  in  giving  the  instruction,  the  judgment  will 
be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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^^«»  John  B.  Gerard 


V. 

iUU  Antoine  Gateau. 

,15      6201 

206e  »899,'  1-    Dibsolution  op  ik junction — Suggestion  of  damaoef.— Where 

permission  to  file  the  Buggestion  of  ddinages  in  cnse  of  the  dif«olution  of  an 
injunction  at  a  sul  sequent  day  of  the  same  term  was  reserved  in  the  decree, 
and  the  complainant  raised  no  objection  but  waived  the  irregularity,  if  it 
was  one,  by  subsequently  entering  into  stipuhitions  for  the  continuance  of 
the  proceedings  and  by  finally  appearing  without  objection  and  resisting 
the  assessment  of  damages  on  the  merits,  it  is  now  too  late  to  raise  any 
question  as  to  the  time  of  filing  the  suggestion.  The  fact  that  the  sugges- 
tion was  not  heard  and  disposed  of  until  a  subsequent  term  is  not  malerial. 

2.  Waivek  of  bemandikg  order.— If  it  be  true  that  the  appeal  to  the 
Supreme  Court  in  such  c^ise  superseded  the  jurisdiction  of  the  circuit  court 
so  as  to  require  a  remanding  order  from  the  former  court  before  the  latter 
could  proceed  further  in  the  assessment  of  damages,  the  court  is  of  opinion 
that  the  voluntary  appearance  of  complainant  in  the  circuit  court  after  the 
decision  of  the  appeal,  without  waiting  for  or  requiring  the  formality  of  a 
i-emanding  order,  and  litigating  the  matter  of  the  oshcssment  of  damages 
without  objection,  amounted  to  a  waiver  of  a  remanding  order  and  author- 
ized the  court  to  proceed  to  assess  the  damages. 

3.  When  the  suggestion  of  damages  must  be  filed. — In  case  of  a 
proceeding  for  the  recovery  of  damsiges  upon  the  dissolution  of  an  ii^iunction, 
the  suggestion  of  damages  must  be  filed  befoi'e  the  final  disposition  of  the 
case,  that  is,  before  the  entry  of  the  final  decree.  If  filed  at  a  subsequent 
term  it  comes  too  late,  and  confera  no  authority  on  the  court  to  assess 
damages. 

4.  Same—What  damages  recoverable.— The  damages  recoverable 
are  limited  to  such  as  may  have  then  accrued.  Such  proceeding  can  not 
apply  to  damages  resulting  from  -a  subsequent  revival  of  the  injunction 
pending  an  appeal. 

5.  Partnekship — Salary.— One  partner  can  not  charge  the  other 
partners  or  the  firm  for  services  rendered  in  the  business  of  the  copartner- 
ship, unless  there  is  an  express  agreement  to  that  effect.  Where  partners 
stipulated  that  they  should  respectively,  during  the  first  five  years  of  the  co- 
partnership, draw  no  more  money  out  of  their  business  for  their  own  per- 
sonal use  than  should  be  absolutely  necessary  for  the  support  of  their  families, 
not  to  exceed  $100  per  month,  the  residue  of  the  profit**  to  be  applied  to  the 
business  of  the  firm.  Held,  not  an  agreement  for  the  payment  of  a  compen- 
sation or  salary,  but  a  limitation  for  the  period  of  five  years  upon  thr 
division  of  the  profits.  It  was  therefore  error  to  award  defendant  damage^ 
for  the  loss  of  salary. 
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6.  Costs  and  expenses  incurred,  when  allowable  as  part  of 
THE  DAMAGES; — Costs  and  expenses,  reasonable  in  amount,  incurred  for  the 
single  object  of  obtaining  a  discharge  of  the  injunction,  ai'e  allowable  as 
part  of  the  damages  sustained  by  reason  of  the  injunction.  But  where  coun- 
sel fees  and  expenses  are  incuiTed  in  defeating  the  action,  and  the  dissolu- 
tion of  the  injunction  is  only  incidental  to  that  result,  such  fees  and  expenses 
are  not  allowable. 

7.  Damages  to  business. — Damages  to  the  defendant's  business,  and 
a  consequent  loss  of  profits,  if  any  such  resulted  from  tne  injunction,  ai*e 
allowable  as  damages,  **by  reason  of  the  injunction.**  The  court  is  of 
opinion  that  no  damages  under  this  specification  were  proved  in  this  case, 
and  also  that  there  is  no  foundation  for  the  claim  of  interest  on  defendant's 
capital  embraced  in  the  business. 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon. 
Thomas  A.  Moran,  Judge,  presiding.  0])inion  filed  Novem- 
ber 11,  1884. 

This  was  a  decree  in  chancery,  for  damages  assessed  in  pur- 
suance of  the  statute,  upon  the  dissolution  of  an  injunction. 
It  appears  that  on  the  first  day  of  January,  1872,  the  com- 
plainant, John  B.  Gerard,  and  the  defendant,  Antoine  Gateau, 
entered  into  a  copartnership,  for  the  purpose  of  manufactur- 
ing and  selling  zinc  roofing,  corniciis,  architectural  ornaments, 
etc.,  such  copartnership  to  continue  for  the  term  of  ten  years, 
the  complainant  to  contribute  $12,000  to  its  capital,  and  the 
defendant  to  contribute  certain  dies  which  he  then  had,  val- 
ued at  $3,500,  and  tlie  complainant  to  be  paid  interest  on  the 
excess  of  his  contribution,  at  the  rate  of  ten  per  cent,  per 
annum.  It  was  provided  in  the  articles  of  copartnership  that 
the  defendant  should  give  his  entire  time  and  skill  to  the 
business  of  the  firm,  but  that  the  services  to  be  rendered  by 
the  complainant  should  be  left  to  his  discretion.  It  was 
further  provided  that,  for  the  first  five  years  said  parlies 
should  draw  no  more  money  out  of  the  business  for  their  own 
personal  use  tlian  should  be  absolutely  necessary  for  the  sup- 
port of  their  families,  which  should  not  exceed  $100  per 
month  for  each,  the  residue  of  Ihe  profits  to  be  used  in  the 
prosecution  of  the  business.  Araonii;  the  causes  wliich  it  was 
provided  should  work  a  dissolution  of  the  copartnersh'j), 
were  the  incapacity,  embezzlement,  or  gross  neglect  or  mis- 
conduct of  either  part3\ 
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On  the  23(i  day  of  April,  1874:,  the  complainant  filed  liis 
bill  against  the  defendant,  charging  him  with  incapacity  and 
mismanagement  of  the  affairs  of  the  copartnership,  and  pray- 
ing for  a  dissolution  of  the  copartnership,  and  a  distribution 
of  the  copartnership  assets,  and  for  an  injunction  restrain- 
ing the  defendant  "  from  employing  or  paying  any  help,  col- 
lecting any  debts,  selling,  assigning  or  disposing  of  any  prop- 
erty, or  doing  any  business  wiiatever  for  the  firm."  On  the 
same  day  a  preliminary  injunction  was  issued  in  accordance 
with  the  prayer  of  the  bill,  an  injunction  bond  being  required 
in  the  penal  sum  of  $2,000.  On  the  29th  day  of  October, 
1874,  the  cause  came  on  to  be  heard  on  the  pleadings  and 
proofs,  and  thereupon  a  final  decree  was  rendered,  dismissing 
the  bill  for  want  of  equity.  From  this  decree  the  complainant 
prayed  an  appeal  to  the  Supreme  Court,  which  was  allowed  on 
condition  that  he  file  a  certain  appeal  bond  within  twenty 
days,  and  in  the  same  order  leave  was  granted  the  defendant 
to  file,  by  the  Monday  morning  following,  which  was  durini^ 
the  same  term  of  court,  a  suggestion  of  damages  by  reason  of 
the  injunction. 

The  complainant  having  perfected  his  appeal,  applied  to 
one  of  the  justices  of  the  Supreme  Court  for  an  order  direct- 
ing that  the  appeal  should  have  the  effect  to  continue  the  in- 
junction in  force,  which  order  was  granted  on  the  complain- 
ant's filing  a  further  injunction  bond  in  the  penal  sum  ol 
$1,000-  At  the  September  term,  1876,  of  the  Supreme  Court 
the  decree  appealed  from  wasafiirmed.  Gerard  v.  Gateau,  84 
111.  121. 

The  matter  of  the  defendant's  suggestion  of  damages  was 
continued  by  the  court  from  time  to  time,  down  to  the  date 
of  the  revival  of  the  injunction  in  the  Supreme  Court,  when 
an  order  was  entered  continuing  the  same  during  the  time 
the  injunction  should  remain  in  force,  with  leave  to  either 
party  to  call  the  same  up  for  further  action  in  case  the  in-. 
junction  should  be  finally  dissolved.  On  the  9th  day  of  Feb- 
ruary, 1877,  the  matter  of  said  suggestion  of  damages  was  re- 
docketed,  and  at  the  same  time  an  amended  suggestion  was 
filed  covering  also  the  damages  alleged  to  have  accrued  dur- 
ing the  pendency  of  the  appeal.     Thereafter  the  matter  was 


First  District — October  Term,  1884.      523 

Gerard  v.  Gateau. 

continued  from  term  to  term,  sometimes  on  motion  of  the 
defendant,  and  sometimes  by  stipulation  of  the  parties,  down 
to  July  11,  1883,  when  the  matter  was  finally  heard  and  the 
defendant's  damages  assessed. 

At  the  time  of  said  assessn^ent  of  damages,  both  the  oriir- 
inal  and  amended  suorgestion  seem  to  have  been  lost  from  the 
files,  and  thereupon  copies  of  the  same  were  substituted 
therefor.  The  items  of  the  original  suggestion  are  thus 
shown  to  be  as  follows: 

For  solicitors  and  counsel  fees  in  attempting^  to  have  the  injunction 
dissolved, *. $   750 

For  defendant's  share  in  the  profits  of  the  business,  which  were  lost 
by  the  injunction, '.,     6,000 

For  the  salary  to  which  defendant  was  entitled  during-  the  six 
months  immediat<)ly  iollowing  the  injunction,  during  which  time 
the  defendant  was  unable  to  secure  work 600 

For  the  use  of  and  interest  on  the  money  invested  by  defendant  in 
the  business  of  Gerard  &  Gateau,  and  retained  by  plaintiff  by 
reason  of  said  injunctio  i, 700 

Total  charges  claimed, $8,050 

The  items  of  the  amended  suggestion  were  as  follows: 

For  solicitor's  fees  expended  by  the  defendant  in  attempting  to  dis- 
solve the  injunction  in  this  cause,  from  April  2i3d  to  October  29, 

1874, $    750 

Same  from  Octol)er  29.  1874.  to  January  31,  1877 1,500 

For  defendant's  share  of  the  profits  which  would  have  accrued  to 
the  business  of  Gerard  &  Gateau,  if  the  injunction  had  not  been 
issued  and  defendant  had  continued  to  manage  the  business,  from 

April  23d  to  October  29,  1874 6,000 

Same  from  October  29, 1874,  to  January  31,  1877, 14,000 

For  other  expanses  in  obtaining  a  dissolution  of  the  injunctiou,  be- 
sides solicitor's  fees,  from  April  23d  to  October  29, 1874, 800 

Same  from  October  29,  1874,  to  January  31 .  1877 500 

For  defendant's  salary  under  the  partnership  agreement,  of  which 
he  was  deprived  duriug  the  continuance  of  the  injunction,  during 
all  of  which  time  defendant  was  out  of  and  unable  to  obtain  em- 
ployment in  his  line  of  business,  from  April  23d  to  October  29, 

1874, 700 

Same  from  October  29,  1874,  to  January  31, 1877 2,700 

For  interest  on  defendant's  ca pi  till  invested  in  said  business  from 

April  23d  to  October  29,  1874 700 

Same  from  October  29,  1874,  to  January  31,  1877, 2,500 

Total  damages  claimed, $30,000 
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In  the  assessment  of  damages,  the  court  awarded  to  the 
defendant  the  following  items,  to  wit: 

For  solicitors  and  counsel  fees  from  April  23,  1874,  to  October  29, 

1874 I   50) 

For  loss  of  salary  during  the  same  time, 60i) 

For  solicitor's  fees  from  October  29,  1874,  to  Januaiy  31,  1877 800 

For  loss  of  salary  during  the  same  time, 2,700 

$4,600 

A  decree  was  thereupon  entered  in  favor  of  the  defendant 
and  against  the  complainant  for  said  sum  of  $4,600  and 
costs.  The  allowance  of  each  of  said  items  *is  assigned  fur 
error  hy  the  complainant,  and  tlie  defendant  has  filed  cross- 
errors  upon  tlie  refusal  of  the  court  to  award  him  the  remain- 
ing items  contained  in  the  suggestions. 

Messrs.  Grant  &  Brady,  for  plaintiff  in  error;  that  the 
circuit  court  had  no  jurisdiction  to  assess  damages  which 
accrued  to  defendant  while  the  suit  was  pending  in  the  Su- 
preme Court,  and  did  not,  after  the  perfecting  of  the  appeal, 
have  jurisdiction  for  any  purpose  except  to  execute  its  own 
final  decree,  cited  Albright  v.  Smith,  68  III.  181;  Galloway 
V.  Mayor,  3  De  G.  J.  &  S.  59;  2  High  on  Injunctions,  §  17ol. 

As  to  the  damages  which  may  be  recovered:  2  High  on  In- 
junctions, §  1663;  Collins  v.  Sinclair,  51  111.  328;  Brown  v. 
Jones,  5  Nev.  374;  2  Sutherland  on  Damages,  69;  Bullock  v. 
Ferguson,  30  Ala.  227;  Ulirig  v.  St.  Louis,  47  Mo.  528;  Chi- 
cago City  Ry.  v.  Ilowison,  86  III.  215. 

Where  the  injunction  is  only  incidental  and  not  the  prin- 
cipal object  of  the  suit  wherein  it  is  granted  and  counsel  fees 
are  paid  generally,  such  fees  can  not  be  recovered,  because 
they  are  not  damages  sustained  by  reason  of  the  injunction: 
Noole  V.  Arnold,  23  Ohio,  264;  Eiddle  v.  Cheadle,  25  Ohio, 
278;  2  High  on  Injunctions,  §  1686;  Wilson  v.  Haecker,  85 
111.  349;  Longworthy  v.  McKelvey,  25  la.  48;  Disbrow  v. 
Garcia,  52  N.  Y.  654;  Elder  v.  Sabin,  66  111.  126;  Jevne  v, 
Osgood,  57  111.  340;  Alexander  v.  Colcord,  85  111.  323. 

Mr.  M.  Salomon,  for  defendant  in  error;  that  the  order  of 
the  Supreme  Court  suspended  the  operation  of  the  decree  and 
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dissolution  of  injunction,  which,  when  affirmed  by  the  Su- 
preme Court,  again  became  operative,  cited  R.  S.  Ch.  69, 
§21;  R  S.  Practice  Act,  Ch.  110,  §88;  Bressler  v.  McCune, 
56  111.  475. 

The  court  had  the  power  to  continue  from  term  to  term  the 
hearing  of  evidence,  to  assess  damages,  and  even  to  allow  sug- 
gestion to  be  filed  after  decree:  McWilliams  v.  Morgan,  70 
111.  551;  Wing  v.  Dodge,  80  111.  565. 

As  to  damages  for  loss  of  profits:  Ilotchkiss  v.  Piatt,  8 
Hun,  48;  I.  &  St.  L.  R  R  &  Coal  Co.  v.  Decker,  3  Brad  well, 
135;  Chapman  v.  Kirby,  49  111.  212;  2  Sedgwick  on  the  Mea- 
sure of  Damages,  7;  Lawrence  v.  Hagerman,  56  111.  70. 

As  to  the  allowance  of  interest:  Corcoran  v.  Judson,  24 
N.  T.  107;  Aldrich  v.  Keynolds.  1  Barb.  615. 

Bailey,  J.  The  point  is  raised  that  the  circuit  court,  at 
the  time  the  damages  were  assessed,  had  no  jurisdiction  to 
make  the  assessment,  because,  1,  the  suit  had  been  disposed 
of  by  a  final  decree  before  the  suggestion  of  damages  was 
filed;  and,  2,  because,  by  the  appeal,  the  suit  was  removed 
to  the  Supreme  Court,  and  the  jurisdiction  of  the  circuit 
court  superseded,  and  there  was  no  remanding  order  restoring 
jurisdiction  to  that  court. 

It  is  not  clearly  shown  when  the  suggestion  of  damages 
was  first  filed,  as  the  original  paper  seems  to  have  been 
lost,  but  enough  appears  to  warrant  the  presumption  that  it 
was  filed  within  the  time  limited  in  the  order  of  the  court. 
It  doubtless  would  have  been  more  strictly  in  accordance 
with  the  terms  of  the  statute  to  file  the  suggestion  before  the 
final  disposition  of  the  case  by  the  entry  of  a  decree,  and  had 
the  point  been  raised  in  the  court  below,  we  will  not  say  that 
it  miffht  not  have  been  the  dutv  of  the  court  to  refuse  to  as- 
Bess  the  damages.  But  permission  to  file  the  suggestion  at 
a  subsequent  day  of  the  same  term  having  been  reserved  in 
the  decree,  and  the  complainant  having  raised  no  objection 
as  to  the  time  of  filing  it,-  but  having  waived  the  irregularity, 
if  it  was  one,  by  subsequently  entering  into  stipulations,  on 
one  or  more  occasions,  for  the  continuance  of  the  proceeding 
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and  by  finally  appearing  without  objection  and  contesting  the 
assessment  of  damages  on  the  merits,  we  think  it  now  too 
late  to  raise  any  question  as  to  the  time  of  filing  the  sugges- 
tion. It  can  scarcely  be  doubted  that  if  the  parties  had,  prior 
to  the  entry  of  the  decree,  stipulated  to  extend  the  time  for 
filing  the  suggestion  to  porae  day  in  the  term,  subsequent  to 
the  decree,  that  a  suggestion  filed  in  pursuance  of  the  stipu- 
lation would  have  entitled  the  defendant  to  an  assessment  of 
his  damages.  We  are  unable  to  perceive  why  the  subsequent 
acts  of  the  complainant  in  the  course  of  the  proceeding,  as 
shown  in  this  case,  may  not  be  held  to  have  an  eftect  equiva- 
lent to  such  stipulation. 

The  fact  that  the  suggestion  was  not  heard  and  disposed  of 
until  a  subsequent  term,  does  not  seem  to  be  material.  This 
appears  to  be  the  view  taken  in  Wing  v.  Dodge,  80  III.  664, 
where  the  court,  in  discussing  the  proper  practice  in  such 
cases,  say:  *'  After  the  dissolution  of  the  injunction  the  de- 
fendant may  file  his  suggestions  at  any  time  before  the  decree 
is  filed.  The  filing  of  the  decree  is  the  final  disposition  of 
the  case  in  the  circuit  court,  and  the  complainant  could  not 
appeal  until  the  cause  had  progressed  to  that  stage,  and  sug- 
gestions might  be  filed  up  to  the  time  when  the  decree  is 
filed,  and  if  need  be  the  court  should  hear  and  dispose  of  them 
afterward." 

Furthermore,  if  it  be  true  that  the  appeal  superseded  the 
jurisdiction  of  the  circuit  court  so  as  to  require  a  remanding 
order  before  that  court  could  proceed  further  in  the  assess- 
ment of  damages — a  question  we  do  not  feel  called  upon  to 
decide — we  are  of  the  opinion  that  the  voluntary  appearance 
of  the  complainant  in  the  circuit  court,  after  the  decision  of 
the  appeal,  without  waiting  for  or  requiring  the  formality  of 
a  remanding  order,  and  litigating  the  matter  of  the  assess- 
ment of  damages  without  objection,  amounted  to  a  waiver  of 
a  remanding  order,  and  authorized  the  court  to  proceed  to  as- 
sess the  damages. 

It  appears  from  the  record  that  $3,500  of  the  damages  as- 
sessed accrued  after  the  final  disposition  of  the  case  in  the 
circuit  court,  and  during  the  pending  of  the  appeal,  and  the 
allowance  of  these  damages  is  assigned  for  error. 
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Tlie  authority  of  a  court  of  chancery  to  assess  damages 
upon  a  dissolution  of  an  injunction  is  purely  statutory.  The 
extent  of  the  power,  then,  and  tlie  limitations,  if  any,  under 
which  it  must  be  exercised,  are  to  be  ascertained  from  the 
statute  itself.  The  lantruai^e  of  the  statute  is  as  follows:  "In 
all  cases  where  an  injunction  is  dissolved  by  any  court  of 
chancery  in  this  State,  the  court,  after  dissolving  such  in- 
junction, and  before  finally  disposing  of  the  suit,  upon  the 
party  claiming  damages  by  reason  of  such  injunction  sug- 
gesting, in  writing,  the  nature  and  amount  thereof,  shall  hear 
evidence  and  assess  such  damaii^es  as  the  nature  of  the  case 
may  require  and  to  equity  appertain,  to  the  party  damnified 
by  such  injunction,  and  may  award  execution  to  collect  the 
same." 

The  plain  and  manifest  meaning  of  the  statute  is,  that  the 
suggestion  of  damages  must  be  tiled  before  the  final  disposi- 
tion of  the  case,  which  is  held  to  mean,  before  the  entry  of  the 
final  decree.  Albright  v.  Smith,  68  III.  181;  Mc Williams  v. 
Morgan,  70  Id.  551;  Wing  v.  Dodge,  supra.  If  filed  at  a 
subsequent  term,  it  comes  too  late,  and  confers  no  authority 
on  the  court  to  assess  damages.  Albright  v.  Smith,  supra. 
The  institution  of  the  proceeding,  then,  being  limited  in  point 
of  time  to  a  period  prior  to  the  final  decree,  the  damages  re- 
coverable are,  as  a  necessary  consequence,  limited  to  such  as 
may  have  then  accrued.  Like  other  proceedings  for  the  re- 
covery of  damages,  it  can  apply  to  such  damages  only  as  are 
recoverable  at  the  date  of  its  institution.  It  can  not  be  com- 
menced subsequent  to  the  decree,  and  so  can  not  apply  to 
damages  resulting  from  a  subsequent  revival  of  the  injunc- 
tion pending  an  appeal. 

Furthermore,  it  can  not  be  said  that  damages  sustained  by 
reason  of  the  injunction  being  continued  in  force  by  an 
appeal  are  the  proximate  result  of  the  issuing  or  pendency  of 
the  injunction  in  the  court  from  which  the  appeal  is  taken. 
A  somewhat  similar  question  arose  in  Mix  v.  Singleton,  86 
III.  194.  That  was  a  suit  upon  a  bond  conditioned,  among 
other  things,  for  the  payment  of  "  all  damages  caused  by 
wrongfully  suing  out  the  injunction,"  and  it  was  held  that 
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damages  sustained  by  reason  of  the  injunction  being  kept  in 
force  by  the  appeal  were  not  embraced  within  the  condition 
of  the  bond.     See  also  llees  v.  Peltzcr,  1  Bradwell,  315. 

The  amended  suggestion,  then,  so  far  as  it  imported  into 
the  case  a  claim  for  damages  pending  the  appeal,  gave  the 
court  no  authority  to  assess  such  damages  against  the  com- 
plainant, because,  1,  the  suggestion  of  those  damages  was  tiled 
at  a  term  subsequent  to  the  one  at  which  the  suit  was  finally 
disposed  of;  and,  2,  because  such  damages,  being  subsequent 
to  the  final  disposition  of  the  suit,  were  not  such  damages  as 
could  be  recovered  in  this  proceeding. 

It  appears  that  of  the  damages  awarded  the  defendant  $600 
was  "  for  loss  of  salary  "  during  the  time  the  bill  was  pendini; 
in  the  circuit  court,  and  $2,700  was  "for  loss  of  salary" 
pending  the  appeal.  Unless  the  defendant  was  entitled  to 
receive  a  salary  during  the  period  of  this  litigation  and  was 
wrongfully  deprived  of  it  by  the  injunction,  the  award  of 
damages  on  account  of  salary  was  erroneous.  The  rule  is  well 
settled  that  one  partner  can  not  charge  the  other  partners  or 
the  firm  for  services  rendered  in  the  business  of  the  copart- 
nership unless  there  is  an  express  agreement  to  that  effect. 
As  there  is  an  implied  obligation  upon  every  partner  to  exer- 
cise due  diligence  and  skill  and  to  devote  his  services  and 
labor  for  the  promotion  of  the  common  benefit  of  tlie  concern, 
it  follows  that  he  must  do  it  without  any  reward  or  compen- 
sation unless  it  be  expressly  stipulated  for  between  the  part- 
ners. Lewis  v.  Moff^ett,  11  111.  392;  Roach  v.  Perry,  16  Id. 
37;  King  v.  Hamilton,  Id.  190;  Story  on  Part.  §§  182-185; 
Pars,  on  Part.  229,  and  authorities  there  cited. 

In  this  case  the  defendant  expressly  stipulated  in  the 
articles  of  copartnership  to  devote  his  entire  time,  skill  and 
attention  to  the  prosecution  of  the  firm  business,  but  there 
was  no  agreement  for  the  payment  to  him  of  any  compensa- 
tion or  salary  therefor.  The  only  stipulation  npon  which  he 
relies  in  his  claim  for  salary  is  one  which  provided  that  said 
partners  should  respectively,  during  the  first  five  years  of  the 
copartnership,  draw  no  more  money  out  of  their  business  for 
their  own  personal  use  than  should  be  absolutely  necessary  for 
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the  support  of  their  families,  which  should  not  exceed  the  sum 
of  $100  per  month  for  each,  the  residue  of  the  profits  to  be 
applied  to  the  business  of  the  firm.  This  is  in  no  sense  an 
as:reemcnt  for  the  payment  of  a  compensation  or  salary  to  the 
defendant.  The  money  was  not  to  be  drawn  as  compensation 
btit  as  a  division  between  tlie  partners,  fro  tantOy  of  the  part- 
nership assets.  The  provision  constituted  a  mere  limitation 
U|X)n  the  amount  which  the  partners  should  respectively  be 
at  liberty  to  draw  out  of  the  partnership  funds  for  their  pri- 
vate use,  or,  in  other  words,  a  limitation  for  the  period  of  five 
years  upon  their  division  of  the  profits.  It  follows  that  the 
allowance  of  damages  for  loss  of  salary  was  wholly  unwar- 
ranted. 

Wo  are  of  the  opinion  that  the  amount  of  damasjes  awarded 
the  defendant  on  account  of  solicitor  and  counsel  fees,  is  un- 
supported by  the  evidence.  The  main  scope  and  object  of 
the  bill  was  to  obtain  a  dissolution  of  the  copartnership 
and  a  distribution  of  the  copartnership  assets,  and  the  in^ 
junction  restraining  the  defendant  during  the  litigation 
from  interfering  in  the  copartnership  affairs  was  merely 
incidental.  There  is  considerable  evidence  of  services  bv 
solicitors  and  counsel  while  the  case  was  'pending  in  the 
Supreme  Court,  directed  specifically  to  getting  rid  of  the 
injunction  or  to  obtaining  some  modification  of  its  terms,, 
but  as  we  have  alreadv  held  that  damages  resultins:  from  the 
injunction  being  continued  in  force  by  the  appeal  were  not 
proper  matters  for  consideration  in  the  assessment  of  damages- 
in  the  circuit  court,  it  will  be  unnecessary  for  us  to  consider 
the  evidence  on  that  subject.  It  appears,  however,  that  im- 
mediately after  the  injunction  was  first  awarded  by  the  circuit 
court,  the  defendant  retained  a  solicitor  and  counsel  to  appear 
and  defend  the  bill,  who,  after  investigating  the  case,  pre- 
pared an  answer,  atid  also  drew  a  number  of  affidavits  to  be 
used  on  a  motion  for  a  dissolution  of  the  injunction,  and  tlie 
evidence  tends  to  show  that  he  afterward  made  and  ar^rued 
such  motion,  basing  the  same  upon  said  answer  and  affidavits 
and  that  the  motion  was  overruled.  Before  performing  further 
services,  said  solicitor  and  counsel  withdrew  from  the  case^ 
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liaving  diarized  hi8  client  $150  for  all  the  services  he  had 
rendered.  Tiiere  is  no  evidence  that  any  subsequent  motion 
to  dissolve  the  injunction  was  made  while  the  case  was  pend- 
ing in  tlie  circuit  court,  or  any  further  services  rendered  hav- 
ing  a  specific  reference  to  the  injunction.  The  case  was  heard 
on  pleadings  and  proofs,  and  a  final  decree  rendered  dismiss- 
ing the  bill  for  want  of  equity,  which  decree  operated  as  a  dis- 
solution of  the  injunction.  The  damages  awarded  on  account 
of  solicitor  and  counsel  fees  for  services  rendered  in  the  circuit 
court,  were  $500. 

The  rule  undoubtedly  is  that  costs  and  expenses,  reason- 
able in  amount,  incurred  for  the  single  object  of  obtaining  a 
discharge  of  the  injunction,  are  allowable  as  part  of  the  dam- 
ages sustained  by  reason  of  the  injunction.  But  where  conn- 
sel  fees  and  expenses  are  incurred  in  defeating  the  action,  and 
the  dissolution  of  the  injunction  is  only  incidental  to  that 
result,  such  fees  and  expenses  are  not  allowable.  2  Sutherland 
on  Dam.  65,  68. 

This  rule  has  been  repeatedly  laid  down  and  enforced  in 
this  State.  Thus  in  Jevne  v.  Osgood,  57  111.  340,  it  is  said: 
"The  design  of  the  statute  is  not  that  the  defendant  shall, 
where  the  injunction  is  dissolved,  recover  his  attorney's 
fees  for  all  that  has  been  or  may  be  done  in  the  case.  To 
give  the  statute  such  an  unreasonable  construction,  wonid 
render  it  an  instrument  of  great  oppression.  It  was  in- 
tended to  reimburse  the  defendant  for  money  which  he  paid, 
or  for  which  he  has  become  liable  on  the  motion  to  dissolve.'* 
Again,  in  Elder  v.  Sabin,  66  111.  126,  it  is  said:  "The  stjit- 
ute  only  allows  the  assessment  of  damages  sustained  by  rea- 
son of  improperly  suing  out  the  injunction,  and  the  dam- 
ages must  be  condned  alone  to  that  ground.  The  charge  of 
lawyer's  fees  could  only  extend  to  the  motion  to  dissolve  the 
injunction."  To  same  effect  are  Blair  v.  Reading,  99  111.  600; 
Darst  V.  Gale,  83  Id.  136;  Wilson  v.  Haecker,  85  Id.  349;  No- 
ble  V.  Arnold,  23  Ohio  St.  264;  Langworthy  v.  McKelvej,  25 
Iowa,  48;  Hovey  v.  Rubber-tip  Pencil  Co.  50  N.  T.  33:>; 
Disbrow  v,  Garcia,  52  Id.  654. 

So  much  of  the  $150  charged  by  the  counsel  who  pre- 
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pared,  made  and  argued  the  motion  to  ditjsolve  the  injunction 
as  properly  appertained  to  that  motion,  was  doubtless  allow- 
able as  damages,  but  beyond  that  we  find  no  evidence  war- 
ranting any  allowance  for  counsel  fees.  So  far  as  appears, 
all  other  services  were  rendered  in  endeavoring  to  defeat  the 
snit,  and  would  have  been  just  as  necessary  if  there  had  been 
no  injunction. 

The  defendant  has  assigned  for  error,  the  refusal  of  the 
court  to  award  him  damages  under  the  remaining  items  of 
his  suggestion.  The  most  important  of  these  items  is,  for 
defendant's  share  of  the  profits  of  the  firm  business,  which 
would  have  accrued  if  the  injunction  had  not  been  issued,  and 
the  defendant  had  continued  to  have  charge  of  the  business. 
Damages  to  the  defendant's  business  and  a  consequent  loss 
of  profits,  if  any  such  resulted  from  the  injunction,  are,  we 
think,  allowable  as  damages  "by  reason  of  the  injunction." 
But  we  are  not  satisfied  that  anj'  such  damages  have  been 
shown.  The  eflfect  of  thd  injunction  was  to  withdraw  the  de- 
fendant from  the  management  of  the  firm  business,  but  the 
evidence  is  very  conflicting  as  to  whether  that  produced  a  de- 
pressing or  salutary  effect  upon  the  business.  There  is  very 
considerable  evidence  tending  to  show  that  the  defendant 
was  lacking  in  the  qualifications  necessary  for  the  successful 
management  of  the  copartnership  affairs,  and  that  the  man- 
ager who  was  placed  in  charge  of  the  business  after  the  in- 
junction was  Jssued,  was,  to  say  the  least,  quite  as  competent 
to  manage  it  successfully  and  profitably  as  the  defendant 

Much  reliance  is  placed  by  the  defendant,  so  far  as  this 
qnestion  is  concerned,  upon  the  evidence  tending  to  show 
that  during  the  time  he  managed  the  business  it  yielded 
large  profits,  but  that  afterward  the  profits  were  greatly  di- 
minished. This  state  of  things,  however,  seems  to  be  ex- 
plained by  evidence  tending  to  show  that,  at  about  the  time 
the  injunction  was  issued,  the  general  condition  of  the  mar- 
ket for  the  class  of  products  manufactured  by  the  defendant's 
firm  had  so  changed  and  become  so  depressed  as  to  make  it 
diflScnlt,  by  any  management,  to  realize  any  profits  from  the 
business,  and  that  as  a  result  most  of  the  other  firms  then  en- 
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gaged  in  the  same  bnsiness  in  Chicago  became  insolvent 
The  court  below  seems  to  have  reached  the  conchiBion,  in 
view  of  all  the  evidence,  that  no  damages  under  this  specifi- 
cation were  proved,  and  we  are  inclined  to  the  opinion  that 
snch  conclusion  was  warranted  by  the  evidence. 

The  only  remaining  item  of  damages  claimed,  is  for  inter- 
est on  the  defendant's  capital  invested  in  the  business.  We 
see  no  foundation  for  this  claim.  There  was  no  agreement 
between  the  copartners  for  the  payment  of  interest  to  the 
<lefendant  on  his  capital,  the  only  agreement  as  to  interest 
being  to  pay  interest  to  the  complainant  on  that  portion  of  his 
contribution  to  the  firm,  which  was  in  excess  of  the  amount 
contributed  by  the  defendant.  But  even  if  there  had  been 
snch  agreement,  there  is  no  reason  for  liolding  that  such  in- 
terest was  lost  by  means  of  the  injunction.  The  defendant's 
claim  for  interest  would  i*emain  a  valid  claim  against  the  firm 
to  be  allowed  the  defendant  on  the  final  accounting  between 
the  copartners  at  the  dissolution  of  4;he  firm. 

The  cross-errors  will  be  overruled  and  the  errors  assigned 
by  the  complainant  sustained  to  the  extent  above  indicated, 
and  the  decree  will  therefore  be  reversed  and  the  cause  re- 
manded for  further  proceedings. 

Decree  reversed. 


16      582 
107    '510 


EiCHARD  T.  Race 

V. 

Albert  F.  Chandler. 


1.  TnoVRn. — A  conversion  is  a  positive  tortious  act.  Mere  nfm-fen^anet^ 
or  neglect  of  some  legal  duty,  will  not  suffice  to  support  trover,  altbouK^  it 
may  constitute  a  sufficient  groand  to  maintain  an  action  on  the  case. 

2.  Conversion. — Where  certain  notes  were  delivered  by  plaintiff  to 
defendant  for  him  to  collect  or  negotiate  for  plaintiff,  and  there  was  no  n*- 
striction  as  to  the  mode  in  which  it  should  be  done.  Held^  that  defendant 
must  be  deemed  to  have  had  authority,  by  implication,  to  make  use  of  such 
instrumentalities  and  to  adopt  such  mode  as  in  the  ordinary  course  of  busi" 
Udss  were  usually  employed  for  such  purpose,  and  the  mere  fact  that  tb« 
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notes  were  left  with  defendant's  brother,  in  Aurora,  can  not  be  held  to  con- 
stitute a  conversion,  especially  in  view  of  the  fact  that  the  notes  were  se- 
cured by  deeds  of  trust,  and  the  evidence  tends  to  show  the  brother  was  the 
trustee. 

3.  Demand  and  refusal. — A  demand  and  refusal  do  not  of  themselves 
constitute  a  conversion,  but  are  only  presumptive  evidence  of  a  conversion, 
capable  of  being  rebutted  by  proof  of  any  facts  which  constitute  a  legal 
justification  or  excuse  for  non-delivery. 

4.  What  the  refusal  must  be— When  inferred. — The  refusal  must 
be  absolute,  amounting  to  a  deniiil  of  the  plaintitf 's  title  to  the  possession, 
and  not  a  mere  excuse  or  apology  for  not  delivering  the  goods;  but  it  need 
not  be  expressed — it  may  be  inferred  from  non-compliance  with  a  proper  de- 
mand. Where  defendant,  upon  demand,  agreed  to  return  plaintiff's  notes 
the  next  day,  but  was  delayed  by  the  serious  illness  of  his  father  for  three 
days,  and  then,  not  finding  them  at  home,  was  obliged  to  go  to  Aurora  to 
get  them  from  his  brother.  Held,  that  any  inference  of  a  refusal  to  be  de- 
rived from  defendant's  delay  in  compliance  with  the  demand,  is  fully  rebut- 
ted by  the  circumstances  of  the  case. 

5.  Breach  op  contract— Trover. — That  which  begins  in  contract,  a 
non-performance  of  what  the  party  so  undertakes  to  do,  or  a  bare  non-de- 
livery of  what  he  undertakes  to  deliver,  is  not  to  be  considered  as  of  itself 
amounting  to  a  tortious  conversion.  ' 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon. 
Elliott  Anthony,  Judge,  presidiug.  Opinion  filed  November 
11,  1884. 

This  was  an  action  of  trover,  brought  by  Albert  F.  Chand- 
ler against  Hichard  T.  Race,  to  recover  damages  for  tlie  con- 
version of  three  promissory  notes,  one  for  $1,410,  dated  May 
19,  1876,  and  the  other  two  for  $200  eacli,  dated  August  2, 
1876,  all  bearing  interest  at  tlie  rate  of  eight  per  cent,  per 
annum.  At  the  trial,  without  a  jury,  the  court  found  the  de- 
fendant guilty,  and  assessed  the  plaintiff's  damages  at  $1,810, 
the  face  of  the  notes,  without  interest. 

These  notes  originally  belonged  to  the  defendant  and  were 
drawn  payable  to  his  order,  but  were  assigned  and  transferred 
by  him  to  the  plaintiff,  together  with  certain  deeds  of  trust 
securing  the  same,  shortly  after  their  execution,  in  payment 
for  a  bill  of  merchandise.  Afterward,  on  the  16th  day  of 
August,  1877,  the  plaintiff  delivered  tliem  back  to  the  de- 
fendant and  took  from  him  a  receipt,  acknowledging  that  he 
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liad  received  them  from  the  plaintiff  "  for  collection,  or  trans- 
fer for  liis  benefit."  Said  notes  were  never  collected  or 
transferred  by  the  defendant  but  were  in  his  possession  at  the 
time  of  the  commencement  of  the  suit,  and  the  principal 
question  in  the  case  was  whether  the  evidence  established  a 
conversion. 

The  only  witnesses  wlio  testified  were  the  plaintiff,  the  de- 
fendant and  the  plaintiff's  attorney.  The  plaintiff's  testi- 
mony on  this  point  was  as  follows: 

''  I  met  the  defendant  in  Coldwater  and  called  on  him  for 
the  notes;  I  think  it  was  some  time  in  1879;  he  was  there 
looking  at  some  of  his  property  and  I  told  him  I  wanted  to 
yet  this  matter  in  line.  He  told  me  he  thought  he  could 
make  some  disposition  of  them,  and  I  told  him  I  wished  lie 
would,  because  I  would  like  to  see  it  closed  up,  and  he  said  he 
would  do  it  and  let  me  know.  He  didnH  write  to  me  and  I 
heard  nothing  from  him.  The  next  time  I  met  him  in  Chi- 
cago and  he  told  me  not  to  go  to  any  expense,  that  he  would 
get  it  foreclosed  and  give  me  a  title,  and  I  told  liim  to  do  so 
if  he  would,  and  1  would  pay  any  expense  he  was  put  to.  1 
met  him  next  in  October,  1882,  in  a  building  on  Clark  street, 
and  spoke  to  him  about  it  and  told  him  that  I  wanted  to  get 
this  in  line.  I  says,  'I  have  employed  an  attorney — Mr. 
Sprague.'  'Well,'  says  he,  '  I  will  bring  those  papers  to  Mr. 
Spragne.'  I  says,  '  I  wish  you  would,  I  have  been  here  « 
long  time  now,  trying  to  get  this  matter  in  line  and  I  would 
like  to  have  it  drawn  up  to  a  focus  and  find  out  whether  I 
have  got  anything  there  or  not,'  and  he  said  he  would  do  so 
at  once.  The  next  time  I  said  anything  to  him  about  it  whs 
February  26, 1883.  I  was  here  four  days  before  I  found  him. 
'  Why,  yes,'  he  says,  *  I  will  bring  those  papers  down.'  I 
says,  '  Now  go  right  over  to  my  attorney  with  me  and  we  will 
fix  it  up  with  him,  as  I  want  to  go  away  and  I  can't  foreclose 
this  trust  deed  without  those  notes,'  and  he  agreed  to  deliver 
the  trust  deed  and  notes  the  next  morning  at  ten  o'clock.  He 
said  he  thought  it  was  in  his  brother's  name  but  he  conld  not 
tell  then.  In  the  presence  of  ray  attorney  Mr.  Hace  said  cer- 
tainly, that  the  notes  should  be  delivered  there,  and  I  might 
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just  as  well  have  a  title  to  that  property  as  not,  and  ho  would 
attend  to  it  the  next  morning  at  ten  o'clock.  I  says,  'Mr. 
Rtice,  I  have  been  here  a  good  many  days  and  1  would  like  to 
have  these  papers  brought  up  so  my  attorney  can  take  charge 
of  it'  and  he  says,  '  They  will  be  here.' " 

Sprague,  the  plaintiffs  attorney,  testified:  '*  About  the  9th 
of  October  the  plaintiff  called  at  my  office  and  gave  me  this 
receipt  witii  an  order  on  it  for  the  notes,  but  Mr.  Race  did 
not  come  around.  I  waited  some  time  and  notified  him  by 
letter  that  I  had  the  matter  in  charge,  and  requested  him  to 
call  and  see  me;  but  I  didn't  see  him,  so  I  notified  Mr.  Chand- 
ler and  he  came  to  my  office  on  the  26th  of  February,  1883,  in 
company  with  Mr.  Race.  He  introduced  Mr.  R:ice  to  me 
and  told  me  he  had  brought  him  there  for  the  purpose  of  hav- 
ing me  see  him.  lie  said  to  Mr.  Race,  in  my  presence,  '  Now, 
Mr.  Race  I  demand  of  you  those  notes  referred  to  in  that  re- 
ceipt. J  want  you  to  deliver  those  notes  to  me  or  to  Mr. 
Sprague,  my  attorney  here.  I  want  him  to  take  action  in  the 
matter  as  I  have  been  delayed  long  enough.'  Mr.  Race  stated 
then  and  there,  in  substance,  that  he  would  surely  bring  up 
the  notes  and  deliver  them  to  me  the  next  mornin<;.  I  asked 
him  who  was  the  trustee  named  in  the  trust  deed,  and  he  says, 
*  It  is  either  I  or  my  brother,  I  am  not  certain  which.'  *  What 
J3  your  brother's  name?'  I  asked,  and  he  said  *  A.  S.  Race.' 
Mr.  Race  did  not  call  on  me  on  the  27th  nor  the  2Sth,  and  1 
waited  until  the  3d  of  March,  and  not  hearing  from  him  I 
brought  this  suit.  On  the  5th  of  March  he  came  into  my  oftice 
and  brought  with  him  what  purported  to  be  the  notes  in 
question,  and  offered  them  to  me  but  I  declined  to  receive 
them.  I  told  him  that  I  had  commenced  suit  and  could  not 
accept  them,  at  least  until  I  had  heard  from  my  client.  He 
went  away,  however,  leaving  the  notes  upon  my  table,  and  I 
took  them  after  he  went  away  and  put  them  into  my  drawer. 
Later  in  the  day  he  called  with  his  attornej^  to  talk  with  me 
in  regard  to  the  notes,  and  I  said,  'Here  are  your  notes;  you 
can  have  them,'  and  after  some  conversation  he  took  them 
away.  I  told  him  in  that  conversation  tliat  I  should  have  to 
insist  upon  our  rights,  as  he  had  not  brought  them  around  as 
he  agreed  to  and  I  had  brought  this  suit." 
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The  defendant  testified  as  follows:     "  I  remember  goin«i^  to 
Mr.  Sf)rague's  office  with  Mr.  Chandler  on   the  26th  of  Feb- 
niar}',  1883.     Just  before  I  went  there  Mr.  Chandler  called 
on  me  in  reference  to  those  notes,  saying  that  he  had  made 
up  his  mind  to  have  his  attorney  foreclose,  and  asked  for  the 
notes.     1  said  1  hadn't  them  there;  I  thought  they  were  out 
at  my  house  at  Irving  Park,     I  said  I  would  get  them  and 
bring  them  in.     He  anked  me  if  I  could  get  them  that  after- 
noon, and  I  said  yes.  we  would  go  out  on  the  3:30  train,  and 
he  could  return  in  about  an  hour  afterward,  and  I  could  give 
them  to  him.     He  made  an  appointment  to  meet  me  at  three 
o'clock,  which  he  did,  and  we  started,  as  I  supposed,  for  Ir- 
ving Park  to  get  the  notes;  and  as  we  started  he  says,  'Let  us 
walk  up  La  Salle  street  here  and   call  on  my  attorney,  Mr. 
Sprague,  as  I  want  to  get  some  facts  with  reference  to  the 
lots  and  the   foreclosure,  and  would  like  to  have  vou  uieet 
him.'     I  called  up  there  with  him  and  he  introduced  me  to 
Mr.  Soraffue,  and  while  there  he  savs,  'It  will  not  be  neces- 
sary  for  me  to  go  out  with  yon;  you   may  go  out  and  get 
them  and  bring  them  in.'     I  says,  'Certainly,  I  will  bring 
them  in,'  and   I  told  him  that  I  would  have  them  here  the 
next  day  if  I  could.     That  was  the  conversation  in  substance. 
No  demand  was  made   more  than   they   asked  me  to  bring 
them  in  the  next  day  from  Irving  Park.     The  word  demand 
was   not  used.     He  never  asked  me  for  them  before.    He 
talked  once  or  twice  of  having  the  lots  foreclosed.     I  expected 
to   return  the  next  morning,  and  I  thought  I  would  bring 
them.     When  I  arrived   home  that  night  I  found  my  fatlier 
dangerously  ill,  and  the  doctor  there  at  the  bedside.     He  had 
a  congestive  chill.     We  were  up  with  him  all  that  night,  ami 
attending  to  him  all  the  next  day  and  the  next  three  or  four 
days — myself  and  family  and  father's  brother — and  fordajs 
we  didn't  think  he  would  live  from  hour  to  hour,  but  he  re- 
covered, and  I  think  in  about  three  or  four  days  I  came  in. 
During  that  time  of  excitement  I  did  not  think  to  look  for 
the  notes;  and  then  on  the  morning  I  came  in,  just  before  I 
got  ready  to  start,  I  supposed  I   could  put  my  hand  on  the 
notes,  but  I  didn't  find  them.     I  remembered,  in  the  mean- 
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timCj  that  I  was  ont  to  Aurora  where  I  had  a  store  for  two 
years,  and  left  them  there  with  my  brother,  and  I  thouglit 
probably  they  might  be  there  amonnf  his  papers.  I  went 
and  found  them  there  and  brought  them  that  morning  on  the 
first  train  I  could,  and  tendered  them,  or  gave  them  to  Mr. 
Sprai^ue,  and  he  says,  '  I  don't  want  them; '  and  I  says,  'Why, 
Mr.  Chandler  wanted  me  to  leave  them  here  you  know;'  and 
lie  says,  *  I  have  commenced  suit  on  them;'  and  I  says,  'That 
is  a  funny  proceeding;'  and  I  asked  him  what  he  meant  by 
it,  and  he  referred  me  to  my  own  attorney.  I  left  the  notes 
on  hid  desk,  but  he  refused  to  take  them.  At  that  time  I 
had  -not  the  slightest  idea  that  he  had  commenced  suit  against 
me." 

The  foregoing  is  all  the  evidence  in  the  record  tending  to 
prove  a  conversion  of  the  notes  in  question  by  the  defend- 
ant 

Mr.  David  8.  Pride,  for  plaintiff  in  error;  as  to  conversion, 
cited  2  Greenleaf  on  Ev.,  9th  Ed.,  §§  636,  642,  644;  Manny  v. 
Burley,  10  Johnson,  175;  Bristol  v.  Burt,  7  John.  254;  Addi- 
son on  Torts,  4th  Eng.  Ed.  398. 

Mr.  Levi  Spbague,  for  defendant  in  error;  as  to  evidence 
of  a  conversion,  cited  Durell  v.  Mosher,  8  Johnson,  347;  Jones 
V.  Sinclair,  2  N.  H.  319;  3  Starkie  on  Ev.,  1501;  1  Chitty  on 
Pleading,  181,  184.  ^ 

As  to  demand:  Cooley  on  Torts,  453;  1  Chitty  on  Pleading, 
176;  6  Wait's  Actions  and  Defenses,  174, 

Bailey,  J.  We  have  carefully  considered  the  evidence  m 
this  case,  and  are  of  the  opinion  that  it  fails  to  establisl^  the 
conversion  by  the  defendant  of  the  promissory  notes  in  ques- 
tion. "  A  conversion,"  saj^s  Mr.  Greenleaf,  "  in  the  sense  of 
the  law  of  trover,  consists  either  in  the  appropriation  of  the 
thino:  to  the  party's  own  use  and  beneficial  enjoyment,  or  in  its 
destruction,  or  in  exercising  dominion  over  it  in  exclusion  or 
defiance  of  the  plaintiff's  right,  or  in  withholding  the  posses- 
sion from  the  plaintiff  under  a  claim  of  title  inconsistent  with 
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his  own."  2  Greenl.  on  Ev.,  §  642.  And  as  eaid  by  the 
Supreme  Conrt,  "a  conversion  is  a  positive  tortious  act 
Mere  non-feanance^  or  neglect  of  some  legal  dnty,  will  not 
suffice  to  support  trover,  although  it  may  constitute  a  suffi- 
cient grouuJ  to  maintain  an  action  on  the  case."  Sturges  v. 
Keith,  57  111.  451. 

We  find  no  evidence  tending  to  show  an  actual  conversion. 
The  defendant's  possession  of  the  notes  was  originally  right- 
ful. They  were  put  into  his  hands  by  the  plaintiff  to  be  by 
him  collected  or  negotiated  for  the  plaintiff's  benefit,  and 
nothing  had  occurred  to  change  the  character  of  his  possession 
up  to  the  time  of  the  demand  claimed  to  have  been  made  in 
the  office  of  the  plaintiff's  attorney  a  few  days  before  the  com- 
mencement of  the  suit.  It  is  not  pretended  that  he  ever  ap- 
propriated them  to  his  own  use  or  destroyed  them,  and  whether 
he  performed  his  legal  duty  as  bailee  in  endeavoring  to  col- 
lect or  negotiate  the  note  is  immaterial,  as  no  failure  in  that 
respect  would  laj^  any  foundation  for  a  recovery  in  this  form 
of  action. 

It  is  said,  however,  that  his  leaving  the  notes  with  his 
brother  at  Aurora  was  of  itself  a  conversion.  Cases  are 
doubtless  to  be  found  which  hold  that  a  bailee  of  goods  who 
delivers  them  to  another,  without  authority',  is  guilty  of  a  con- 
version. But  it  is  to  be  observed  that  the  circumstances  un- 
der which  the  notes  were  left  at  Aurora  are  not  shown,  but 
only  the  mere  fact  that  they  were  left  there.  Before  such 
fact,  then,  can  be  held  to  constitute  a  conversion,  it  must  ap- 
pear that,  by  the  contract  of  bailment,  the  defendant  had  no 
authority  to  place  the  notes  in  his  brother's  custody  under 
any  circumstances  or  for  any  purpose.  We  are  disinclined  to 
adopt  so  restricted  a  construction  of  his  authority.  lie  was 
employed  to  collect  or  negotiate  the  notes  without  any  restric- 
tion as  to  the  mode  in  which  that  should  be  done,  and  he  must, 
therefore,  be  deemed  to  have  had  authority,  by  implication,  to 
make  use  of  such  instrumentalities  and  to  adopt  such  mode 
as,  in  the  ordinary  course  of  business,  were  usually  employed 
for  such  purpose. 

But  it  further  appears  that  the  notes  were  secured  by  deeds 
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of  trust,  and  the  evidence  tends  to  show  that  tlie  delendant's 
brother  was  the  trustee.  Not  onlj  did  the  defendant's  author- 
ity to  collect  carry  with  it  by  implication  the  power  to  fore- 
close the  security,  but  the  defendant  was  afterward  expressly 
directed  by  the  plaintiff  to  procure  such  foreclosure.  la 
order  to  foreclose  the  deeds  of  trust,  it  was  not  only  proper 
but  necessary  for  the  defendant  to  place  both  the  deeds  of 
trust  and  notes  in  the  hands  of  the  trustee. 

The  question  remains  whether  a  conversion  is  shown  by 
evidence  of  a  demand  and  a  refusal.  A  demand  and  refusal 
do  not  of  themselves  constitute  a  conversion,  but  are  only  evi- 
dence of  a  prior  conversion.  And  it  is  well  settled  that  they 
are  ou\y presumptive  evidence,  capable  of  being  rebutted  by 
jiroof  of  any  facts  which  constitute  a  legal  justification  or  ex- 
cuse for  non-delivery.  Thompson  v.  Rose,  16  Conn.  71; 
Dietus  V.  Fuss,  8  Md.  148;  Edwards  v.  Hooper,  11  Mees.  & 
Wels.  363;  Huxley  v.  Hartzell,  44  Mo.  370;  Lock  wood  v. 
Bull,  1  Cow.  322;  2  Greenl.  on  Ev.,  §  644.  In  Lockwood  v. 
Bull,  supra^  it  is  said:  "A  demand  and  non-compliance  are 
^iwi<j5ya<?i^  evidence  of  a  conversion,  and  will  induce  a  jury 
to  find  it,  unless  the  defendant  adduces  evidence  to  nefijativo 
the  presumption.  But  it  is  competent  for  the  defendant  to 
give  in  evidence  everything  which  tends  to  prove  that  there 
was  no  conversion." 

The  evidence  shows  that  the  plaintiff  demanded  the  notes 
in  question  of  the  defendant,  but  there  is  no  evidence  of  a 
refusal  by  the  defendant,  or  of  any  act  or  omission  on  his 
part  which,  in  our  opinion,  is  tantamount  to  a  refusal.  The 
notes  were  not  present  and  so  were  not  susceptible  of  immedi- 
ate delivery.  The  defendant,  instead  of  refusing  to  comply 
with  the  demand,  assented  to  it,  and  proposed  to  bring  the 
notes  in  from  his  residence  at  Irving  Park  the  following  day, 
and  his  proposal  was  assented  to  by  the  plaintiff.  If  it  had 
appeared  that  this  proposal  of  the  defendant  was  made  in  bad 
faith  and  with  no  intention  to  perform,  such  conduct  might 
perhaps  have  been  held  to  be  tantamount  to  a  refusal;  but 
the  evidence  is  directly  the  other  way. 
-  There  can  be  no  doubt  from  the  evidence  that  the  defend- 


540  Appellate  Courts  of  Illinois. 

Race  V.  Chandler. 

ant  fully  intended  at  the  time  of  his  interview  with  the 
plaintiff  to  bring  in  the  notes  the  following  day  and  deliver 
them  to  the  plaintiff's  attorney,  but  on  reaching  liis  home  he 
found  that  liis  father  Iiad  been  suddenly  taken  ill,  and  that 
his  illness  was  of  such  a  character  as  to  require  the  defend- 
ant's  presence  at  his  bedside  night  and  day  for  a  number  ot 
days.  That  anxiety  on  account  of  his  father's  illness  should 
for  the  time  being  drive  from  his  mind  all  thought  of  the 
notes  was  not  unnatural,  nor  does  it  furnish  evidence  of  bad 
faith,  or  of  an  intention  to  commit  a  tort.  It  can  hardlv  be 
said  that,  under  the  circumstances,  it  was  his  duty  to  leave 
his  father's  bedside,  where  his  attendance  was  imperatively 
required,  and  make  a  journey  to  Chicago  to  deliver  the  notes, 
in  order  to  escape  the  imputation  of  having  tortiously  con- 
verted them  to  his  own  use.  As  soon  as  his  father's  health 
admitted  of  his  absence,  he  looked  for  the  notes  at  his  house, 
but  failing  to  find  them  there  he  concluded  that  he  must  have 
left  them  at  Aurora,  where  he  himself  had  a  store  for  two 
years,  and  where  his  brother  was  then  livins:.  He  immedi- 
ately  went  to  Aurora  and  found  the  notes  and  returned  by 
the  first  train  to  Chicago  and  offered  to  deliver  them  to  the 
])laintiff's  attorney.  That  was  the  seventh  day  after  the 
demand,  and  two  days  after  the  commencement  of  the  suit. 

Mr.  Greenleaf,  in  the  section  of  his  treatise  on  the  law  of 
evidence  last  above  citel,  says:  "The  refusal  must  be  abso- 
lute, amounting  to  a  denial  of  the  plaintiff's  title  to  the  pos- 
session, and  not  a  mere  excuse  or  npolo<ry  for  not  delivering 
the  goods  at  present;  but  it  need  not  be  expressed;  it  may  be 
inferred  from  non-compliance  with  a  proper  demand."  Here 
any  inference  of  a  refusal,  to  be  derived  from  the  defendant's 
delay  in  his  compliance  with  the  demand,  is,  we  think,  fully 
rebutted  by  the  circumstances  of  the  case. 

But  it  is  said  that  the  defendant  agreed  to  deliver  the  notes 
on  the  day  following  the  demand,  and  that  his  failure  to  do  so 
amounted  to  a  refusal.  It  should  be  observed  that  this  is  not 
a  suit  to  enforce  a  contract,  or  to  recover  damages  for  its 
breach.  The  action  of  trover  can  not  rest  upon  a  mere  breacli 
of  contract.     As  said   by  Lord  Ellenborough  in  Severin  v. 
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Keppel,  4Esp.  156,  "That  which  begins  in  contrfict,  a  non- 
performance of  what  the  party  so  undertakes  to  do,  or  a  bare 
non-delivery  of  wliat  he  nndertnkes  to  deliver,  is  not  to  be 
considered  as  of  itself  amounting  to  a  tortious  conversion." 
Doubtless  the  defendant's  agreement  to  deliver  the  followin:^ 
day  should  be  considered  as  a  circumstance  among  all  the 
others  shown  by  the  evidence,  as  bearing  upon  the  effect  to  be 
given  to  his  delay  in  complying  with  the  demand.  But  wc 
are  satisfied,  when  that  as  well  as  all  the  other  circumstances 
are  considered,  that  there  was  no  such  unreasonable  dela}'  as 
amounted  in  law  to  a  refusal,  and  therefore,  that  no  conver- 
sion of  the  notes  is  shown. 

The  finding  of  the  court  being  unsupported  by  the  evidence, 
the  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Max  Eberhardt  et  al. 

V.  j  15      54J 

The  Pennsylvania  Company.  ^^W^i 


1.  Chancery  jtrisdiction— Justicrs*  courts. — ^llie  court  of  chan- 
cery po88e88es  no  legal  sapremacy  over  justices'  courts,  and  can  award  no 
writs  in  the  nature  of  a  writ  of  prohibition  upon  the  actions  of  such  courts. 
When  a  case  is  made,  calling  for  the  exercise  of  its  equitable  jurisdiction, 
the  court  of  chancery  may  enjoin  the  action  of  the  party  to  a  suit  at  law, 
but  not  the  court. 

2.  Ground  vor  mTRRFERENCR  of  equity  court.— Where  the  ground 
alleged  in  a  bill  to  enjoin  the  justice  and  the  party  to  the  suit  was  that 
appellee  had  not  been  paid  or  tendered  its  statutory  fee  and  mileage  ($1.10) 
upon  the  service  of  the  original  attachment  writ,  although  it  had  been  paid 
the  statutory  fee  and  mileage  upon  the  service  of  the  garnishment  summons. 
Ueld^  that  the  bill  is  insufficient  to  warrant  any  interference  by  a  court  of 
equity  with  the  party  to  the  suit  at  law.  It  does  not  set  forth  any  equitable 
circumstances  or  any  injury,  remediless  at  law.  In  the  opinion  of  the  court, 
the  case  is  frivolous. 

AppEAti  from  the  Superior  Court  of  Cook  county;  tlie  Hon. 
Henuy  M.  Sukpard,  Judge,  presiding.  Opinion  filed  No- 
vember 11,  1S84. 
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,  Eberhardt  v.  Tlie  Pennsylvania  Company. 

The  appellant,  Eberhardt,  being  a  justice  of  the  peace,  dnly 
issued,  February  21,  1884,  a  writ  of  attachment  in  favor  of 
Mary  Casey,  against  the   personal  estate  of  John  Casey,  ia 
the  nsiial  form,  npon  a  debt  of  $38.83  for  board,  which  writ 
was  delivered  to  a  constable  to  execute,  and  who,  February  21, 
1884,  returned  the  same,  that  he  found  no  property  to  attach; 
that  he  had  served  it  upon  John  Casey  by  reading  it  to  him, 
.and  that  by  order  of  plaintiff  he  had  summoned  The  Penn- 
sylvania Company    as   garnishee.     February    26,    1884,  tlie 
justice  duly  rendered  a  judgment  against  John  Casey  for  the 
above  sum;  whereupon  said  justice,  on  the  same  day,  issued 
a  garnishee  summons  in  favor  of  said  Mary  Casey,  in  due 
form,  to  said  Penns3'lvania  Company,  to  appear  before  said 
justice  March   8,  1884,  at  his  olfice,  at  9  o'clock,  a.  m.,  to 
answer  upon  oath,  etc.;  which  summons  was  duly  served  on 
said  company  on  the  same  day,  and  the  statutory  fee  paid  to 
it   by   tlie    constable,   and    return    thereof   properly   made. 
Before  the  return  day  and  March  1,  1884,  the  Pennsylvania 
Company  filed  a  bill  in  equity  in  the  Superior  Court,  against 
said  justice  and  Mary  Casey,  to  enjoin  the  latter  and  the 
justice  from   taking  any  further  steps  upon  said  garnishee 
process,  on  the  sole  ground  that  the  constable  had  not  paid  to 
said  company  the  one  dollar  fee  and  mileage  when  lie  sum- 
moned it  under  the  original  attachment  writ.     No  equitable 
circumstances  were  set  out  or  anything  bcvond  the  mere  fact 
of  not  paying  said  fee,  to  show  that  an  unfair  use  of  said 
justice's  court  was  being  made  or  that  said  company  would 
be  prejudiced  by  a  judgment  against  it.     A  temporary  in- 
junction was  issued  and   served.     The  defendants  answered 
the  bill  setting  up  want  of  equity,  and  that  the  court  of  equity 
had  no  jurisdiction.     The  court  upon  the  hearing  rendered  a 
decree  making  such  temporary  injunction  perpetual,  aud  the 
defendants  appealed  to  this  court. 

Messrs.  Kraus  &  Mayer,  for  appellants;  that  appellee  hav- 
ing  an  ample  remedy  at  law,  equity  will  not  interfere,  cited 
1  High  on  Injunctions,  §230;  2  Story's  Equity  Jurisprudence, 
§  898;  Crandall  v.  Bacon,  20  Wis.  639;  Stokes  v.  Knarr,  11 
Wis.  389;  Secor  v.  Woodward,  8  Ala.  600. 
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Notwithstanding  an  alleged  want  of  service,  a  court  of 
equity  will  not  interfere  to  set  aside  a  judgment  until  it  ap- 
pears that  the  result  will  be  other  or  different  from  that  already 
reached:  High  on  Injunctions,  §§  125, 126;  Williams  v.Ilitzie, 
83  Ind.  303;  Stokes  v.  Knarr,  11  Wis.  389;  Taggart  v.  Wood, 
20  la.  236;  Gregory  v.  Ford,  14  Cal.  138;  Fowler  v.  Lee,  10 
Gill  &  J.  363:  Piggott  v.  Addicks,  3  G.  Greene,  427;  Secor  v. 
Woodward,  8  Ala.  500. 

The  jurisdiction  of  equity  in  restraint  of  actions  at  law  is 
exercised,  not  over  the  courts  of  law,  but  only  upon  the  parties 
litigant  therein;  Sanders  v.  MetcaU^  1  Cooper's  Tenn.  Ch. 
419;  Jones  v.  Stallsworth,  55  Tex.  138;  1  High  on  Injunc- 
tions, §  46. 

Messrs.  Willard  &  Driggs,  for  appellee;  cited  Grand  Tower, 
etc.,  Co.  V.  Schirmer,  64  111.  106. 

McAllister,  J.  The  injunction,  which  by  the  decree  be- 
low was  made  perpetual,  is  a  direct  prohibition  upon  the  ac- 
tion of  the  justice's  court,  a  legal  tribunal,  and  in  a  case 
where  it  had  jurisdiction.  That  was  error.  If  the  bill  had 
presented  a  case  of  equitable  circumstances,  and  an  abuse  by 
the  party  of  the  jurisdiction  of  the  justice's  court  against 
equity  and  conscience,  even  then  the  injunction  should  not 
liave  been  directed  to  the  court,  but  to  the  party.  The  court 
of  chancery  possesses  no  legal  supremacy  over  justices'  courts, 
and  can  award  no  writs  in  the  nature  of  a  writ  of  prohibition 
upon  the  actions  of  such  courts.  When  a  case  is  made  call- 
ing for  the  exercise  of  its  equitable  jurisdiction,  the  court  of 
chancery  may  enjoin  the  action  of  the  party  to  a  suit  at  law, 
but  not  the  court.  Such  an  injunction  does  not  deny,  but 
admits,  the  jurisdiction  of  the  common  law  court.  Hill  v. 
Turner,  1  Atk.  516;  Tyler  v.  Hammersley,  44  Conn.  419; 
High  on  Injunctions,  2d  Ed.  §  45. 

But  the  bill  in  this  case  is  insufficient  to  warrant  any  inter- 
ference by  a  court  of  equity  with  the  party  to  the  suit  at  law. 
It  sets  forth  no  equitable  circumstances,  or  any  injury  reme- 
diless at  law.     The  ground  on  which  equity  interferes  by  in- 
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junction  against  the  party  in  such  case  is  concisely  stated  by 
Mr.  High,  thus:  ''It  is  granted  on  the  ground  that  an  unfair 
use  18  being  made  of  the  legal  forum,  which,  from  circum- 
stances of  which  equity  alone  can  take  cognizance,  should  be 
restrained  lest  an  injury  be  committed  wholly  remediless  at 
law."  §  45,  supra. 

The  justice's  court  was  entirely  competent  to  determine  the 
question  whether  the  statute  required  Mary  Casey  to  furnish 
tlie  constable,  and  the  latter  to  pay  to  the  Pennsylvania  Com- 
]>any,  the  one  dollar  fee  and  the  mileage,  which  would  amount 
to  but  ten  cents,  when  he  summoned  said  company  under  the 
attachment  writ,  but  which  was  paid  when  the  regular  gar- 
nishee summons  was  served.  The  controversy  in  reality  in- 
volved only  the  sum  of  $1.10,  and  the  railway  company  had 
the  right  of  appeal. 

We  regard  the  case  as  frivolous,  as  outside  of  equitable 
principles  or  precedents.  The  decree  will,  therefore,  be  re- 
versed and  the  bill  dismissed. 

Decree  reversed. 


Potter  Palmeb 

V. 

Adolph  Goldsmith. 


1.  Action  fob  a  tout— Entkies  as  bvidbnce.— Appellee  sued  np- 
pellant  in  an  action  on  the  case  to  recover  of  the  latter  as  bailee  the  value 
of  a  package  of  jewelry  aent  to  the  hitter's  hotel  to  be  flelivered  to  appellee's 
traveling  agent.  For  the  purpose  of  proving  the  difTerent  articles,  pticefi, 
etc.,  appellee  introduced  in  evidence  what  was  said  to  be  a  copy  of  an  orifr- 
inal  memorandum  book  kept  by  him.  Htld^  that  even  if  the  original  entries 
thcmselvesi  which  were  matters  between  appellee  and  his  traveling  agent, 
hiid  been  introduced,  they  would  have  been  inadmissiibie,  since  this  action  was 
for  a  toYt,  and  account  bookfi  of  a  party  are  inadmissible  to  prove  any  matter 
collateral  to  the  issue  of  d'ibt  and  credit  between  the  parties. 

2.  Secondary  bvidknce— OESTuovrKo  tite  itionBR  rvidrkcr  — 
Where  a  party  delibenU'^iy  and  voluntarily  destroys  the  higher  written  evi- 
dence he  must  give  affirma'.ive  evidence  affording  an  explanation  of  the  act, 
showing  that  it  was  done  with  pure  motives  and  repelling  every  suspicion 
of  a  fraudulent  design,  before  he  can  have  the  benefit  of  secondaxy  ev.deno«» 
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Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
IloLLiN  S.  Williamson,  Judge,  presiding.  Opinion  filed  No- 
vember 11,  1884. 

Mr.  J.  S.  IIuEY,  for  appellant. 

Messrs.  Mosbs  &  Newmast,  for  appellee. 

McAllister,  J.  This  wa»^an  action  on  the  case  by  GoUl- 
smith  against  Palmer  to  recover  of  the  latter  as  bailee,  the 
value  of  a  package  of  jewelry,  which,  it  was  alleged,  he  had 
received  of  the  plaintiff  as  such  bailee,  but  had  converted  the 
same  to  his  own  use,  or  lost  it  through  negligence.  On  the 
trial  under  the  general  issue,  the  plaintiff  gave  testimony  tend- 
ing to  show  that  he,  being  a  jeweler  in  the  city  of  New  York, 
and  defendant  the  proprietor  of  a  hotel  in  Chicago,  March  24, 
1881,  sent  from  New  York  by  express,  a  package  of  jewelry  to 
l)e  carried  to  Chicago,  and  thereto  be  delivered  into  the  keep- 
ing of  defendant,  at  his  hotel,  for  one  A.  Lilienthal,  a  traveling 
salesman  of  plaintiff;  that  said  package  was  so  delivered  in- 
to defendant's  care  March  26,  1881;  tliat  soon  thereafter  said 
Lilienthal  became  a  guest  at  said  hotel,  but  that  the  package 
was  never  delivered  to  him.  The  defendant  introduced  evi- 
dence tending  to  show  that  said  package  was,  on  said  26th  of 
March,  delivered  to  Lilienthal,  that  he  paid  the  express  charges, 
which  defendant  had  paid,  and  gave  his  receipt  for  the  pack- 
age- 

For  the  purpose  of  proving  the  different  articles,  quantity 

and  price  of  each,  comprising  said  package,  the  plaintiff  offered 
in  evidence  what  was  said  to  be  a  copy  of  an  original  mem- 
orandum book  kept  by  him,  in  Wiuch  said  several  matters 
were  set  down,  and  to  lay  the  foundation  therefor,  gave  evi- 
dence tending  to  show  that  at  the  time  of  putting  up  said 
package  he  had  a  memorandum  book  in  which  was  written  a 
list  of  the  articles,  the  quantity  of  each,  the  price  and  the  run- 
ning number  of  each  article  so  packed;  that  at  the  time  after 
the  controversy  had  arisen  between  him  and  defendant  about 
the  alleged  loss  of  said  package,  after  Lilienthal  hud  corre- 

VOL.    XV.     d$ 
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sponded  with  said  defendant  about  such  loss  and  after  Lilieii- 
thai  had  returned  to  New  York  from  the  trip,  for  whose  pur- 
poses said  package  had  been  sent  to  him  at  Chicago,  the  said 
copy  of  book  offered  in  evidence  was  prepared  by  a  clerk  in 
plaintiff' 's  store  in  New  York,  and  by  Lilienthal  by  copying,  as 
they  said,  from  sucli  original  memorandum  book,  and  that 
being  done,  the  original  was  voluntarily  destroyed.  Such 
being  the  foundation  laid  for  the  secondary  evidence  of  the 
contents  of  said  original  book  of  entries,  the  court  below, 
against  objection  of  defendant,  admitted  said  copy  in  evidence. 
To  which  exception  was  taken.  There  was  a  finding  and 
judgment  for  plaintiff*  for  four  hundred  and  ninety-six  dol- 
lars, to  reverse  which  defendant  brings  the  case  to  this  court. 

Even  if  it  be  assumed  that  the  original  memorandum  book 
would  have  been  competent  evidence  as  against  this  defend- 
ant, we  are  of  opinion  that  there  was  no  sufficient  foundation 
shown  for  the  admission  of  the  copy  as  secondary  evidence. 
Where  a  party  has  deliberately  and  voluntarily  destroyed  the 
higher  written  evidence,  he  must  give  affirmative  evidence 
affording  an  explanation  of  the  act,  showing  that  it  was  done 
with  pure  motives,  and  repelling  every  suspicion  of  a  fraudu- 
lent design,  before  he  can  have  the  benefit  of  secondary  evi- 
dence. Blade  v.  Nolan,  12  Wend.  173;  Tobin  v.  Shaw,  45 
Maine,  331. 

The  circumstances  under  which  the  original  book  was  de- 
stroyed, are  sufficient  to  create  a  well  founded  suspicion  of  a 
fraudulent  design,  for  the  alleged  copy  was  evidently  pre- 
pared with  reference  to  the  claim  for  the  loss  of  the  package 
in  question. 

The  original  entries  were  matters  solely  between  the  plaint- 
iff and  Lilienthal,  with  which  the  defendant  had  no  connec- 
tion or  concern.  There  was  no  issue  of  debt  or  credit  between 
the  parties  to  this  suit.  The  action  was  not  upon  an  accounts 
but  for  a  tort.  That  being  the  case,  the  original  book  itself, 
if  it  had  been  offered,  would  have  been  inadmissible  as  evi- 
dence asrainst  the  defendant.  The  rule  seems  to  be  well  set- 
tied,  that  account  books  of  a  party  are  inadmissible  to  prove 
any  matter  collateral  to  the  issue  of  debt  and  credit  between 
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the  parties.  Batchelder  v.  Sanborn,  22  New  Ilainp.  325; 
Gaoje  V.  Mcllavain,  1  Strobh.  135;  Lonergan  v.  Whitehead, 
10  Watts.  240;  Winsor  v.  Dillaway,  4  Met.  (Mass.)  221; 
Bastin  v.  Rogers,  11  Cash.  346;  Jones  v.  Brick,  3  Halsted, 
332;  Ten  broke  v.  Johnson,.  Ooxe,  N.  J.  334. 

For  the  error  in  admitting  the  book  in  evidence,  the  jndg- 
nient  will  be  reversed  and  the  cause  remanded. 

Judt^ment  reversed. 


George  Kelly  et  al. 

V. 

The  Kelly  Scroll  Mfg.  Co. 

JcRTBDicTiON — Infbinobmbnt  OF  PATENT. — Where  neither  the  bill  for 
an  injunction,  nor  the  decree  granting  it,  sought  to  enforce  rights  or  to  re- 
dress wrongs  dependent  upon  or  growing  out  of  a  contract,  but  simply  to  re- 
strain infringement  of  a  patent.  Held^  that  the  State  court  had  no  juris- 
diction. The  exclusive  jurisdiction  of  all  suits  brought  to  restrain  infringe- 
ment of  patents  is  in  the  federal  courts. 

Appeal  from  the  Superior  Court  of  Cook  countj;  the  Hon. 
IIenby  M.  Shepard,  Judge,  presiding.  Opinion  filed  Janu- 
ary 6,  1885. 

This  was  a  bill  in  chancery,  brought  by  the  Kelly  Scroll 
Section  Manufacturing  Company  against  George  Kelly,  Henry 
D.  Smailey  and  the  Kelly  Covering  Company,  for  an  injunc- 
tion. A  preliminary  injunction  having  been  awarded,  the 
defendants  appeared  and  filed  a  demurrer  to  the  bill,  which 
being  overruled,  the  defendants  elected  to  abide  by  their  de- 
murrer, and  a  decree  was  thereupon  rendered  making  the 
injunction  perpetual. 

The  bill  alleges  that  the  complainant  is  a  corporation  or- 
ganized under  the  laws  of  this  State,  for  the  purpose  of 
manufacturing  and  selling  non-conducting  and  fire  proof  cov- 
ering for  steam  boilers,  drums  and  pipes;  that  the  original 
aabscribers  for  stock  in  said  corporation  were  George  Kelly, 
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George  H.  Leonard,  Loren  Greene  and  Henry  D.  Smalley, 
Smalley  and  Greene  being  subscribers  for  350  shares  each, 
Kelly  for  250  shares  and  Leonard  for  50  shares;  said  shares 
being  of  the  par  yalue  of  $100  each ;  that  at  the  first  meeting 
(»f  stockholders,  said  Kelly,  Greene,  Smalley  and  Leonard  were 
elected  directors  for  the  term  of  one  year  from  October  7, 1882; 
that  the  goods  proposed  to  be  manufactured  and  sold  consisted 
of  several  kinds  of  pipe  covering  of  a  novel  and  peculiar  de- 
sign and  construction,  for  which  letters  patent  had  been 
granted  to  said  Kelly;  that  Kelly  at  the  time  was  engaged  in 
manufacturing  and  selling  said  patented  articles  in  a  small 
way,  but  was  in  a  crippled  financial  condition;  that  he  repre- 
sented to  the  persons  who  proposed  to  organize  said  corpora- 
tion, that  if  he  had  capital  and  credit  sufficient  to  advertise 
said  goods  and  keep  a  considerable  stock  on  hand,  there  would 
be  great  profit  in  the  business;  that  after  considerable  negoti- 
ation, the  corporation  was  formed,  it  being  agreed  that  Kelly 
should  have  250  shares  of  stock  and  a  considerable  sum  of 
money  in  notes  and  cash,  which  was  paid  him,  and  also  that 
he  should  be  appointed  superintendent  of  the  company's  fac- 
tory, for  one  year,  at  a  salary  of  one  hundred  dollars  per 
month,  in  pursuance  of  which  agreement  he  was  so  appointed 
and  served  for  one  year,  and  was  paid  for  his  services;  that  in 
consideration  of  said  stock  and  money,  and  of  the  advantages 
to  be  gained  by  him  from  said  corporation,  said  Kelly  executed 
and  delivered  to  the  corporation  the  following  agreement: 

"This  agreement,  made  this  26th  day  of  October,  1S82,  by 
and  between  George  Kelly,  of  the  city  of  Chicago,  Cook 
county,  in  the  State  of  Illinois,  party  of  the  first  part,  and  the 
Kelly  Scroll  Section  Manufacturing  Company,  of  the  same 
place,  party  of  the  second  part,  witnesseth: 

"That,  whereas,  the  said  George  Kellyclaims  tobetheowner 
and  inventor  of  several  valuable  inventions  of  steam  pipe 
covering,  and  of  a  fire  proof  window  shutter,  and  improve- 
ments on  said  several  articles,  discovered  and  invented  by  him, 
and  that  he  is  also  the  owner  of  letters  patent  granted  to  him 
on  one  of  such  inventions  of  steam  pipe  covering  by  the  com- 
missioner of  patents  of  the  United  States,  numbered  and 
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bearini^  date  as  follows.:  No.  —  and  bearing  date,  — ,  1881, 
and  the  said  second  party,  desiring  to  purchase  all  of  said 
patents  and  all  inventions,  for  the  purpose  of  manufacturing 
said  patented  articles  and  inventions,  and  to  control  the  same 
exclusively.  Now,  therefore,  be  it  known  that  I,  George 
Kelly,  party  of  the  first  part,  in  consideration  of  the  sum  of 
one  hundred  thousand  dollars  to  me  in  hand  paid  by  the  said 
party  of  the  second  part,  the  receipt  whereof  is  hereby 
confessed  and  acknowledged,  have  sold,  assigned,  transferred 
and  conveyed,  and  by  these  presents  do  hereby  sell,  assign, 
transfer  and  convey,  unto  the  said  Kelly  Scroll  Manufacturing 
Company,  all  my  right,  title  and  interest  in  and  to  all  of  said 
inventions  and  letters  patent,  except  the  patent  granted  to  me 
February  25,  1879,  number  212,607.  And  I  do  further  agree 
to  take  all  necessary  action  and  use  my  best  endeavors  to  pro- 
cure the  said  several  unpatented  inventions  to  be  patented  by 
the  commissioner  of  patents  of  the  United  States,  and  such 
other  countries  as  said  second  party  may  require,  for  the  use 
and  benefit  of  the  said  Kelly  Scroll  Section  Manufacturing 
Company  exclusively,  and  any  letters  patent  gi*an ted  or  allowed 
on  either  or  any  of  such  inventions,  shall  belong  to  and  be 
the  property  of  said  second  party,  its  successors  and  assigns, 
in  whosesoever  name  the  same  may  be  allowed  or  issued. 

"And  I  further  covenant  and  agree,  that  any  and  all  in- 
ventions and  improvements  in  steam  pipe  covering  hereafter 
made  and  discovered  by  me,  shall  belong  to  and  be  the  prop- 
erty of  said  second  party,  its  successors  and  assigns,  and  I 
will  use  my  best  endeavors  to  procure  the  same  to  be  patented 
for  the  use  and  benefit  of  said  second  party,  the  expense  of  all 
patents  hereafter  procured  on  any  of  such  inventions  to  be 
procured  at  the  expense  of  said  company. 

"  In  witness  whereof  I  have  hereunto  set  my  hand  and  seal 
the  day  and  year  first  above  written. 

"  Georgb  Kelly." 

Said  agreement  was  duly  "acknowledged  by  said  Kelly,  and 
on  the  23d  day  of  January,  1883,  it  was  filed  and  recorded  in 
the  United  States  patent  office. 

The  bill  further  alleges  that,  in  addition  to  sfrid  general 
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assignment  of  said  patents,  said  Kelly  made  several  assign- 
ments by  wliich  he  assigned  each  of  his  patents  to  tlje  com- 
plainant; that  no  goods  have  been  raanufactnred  nnder  said 
patent  number  212,607;  that  since  the  organization  of  said 
corporation,  said  Kelly  and  Smalley  have  disposed  of  all  their 
stock  for  very  considerable  sums  of  money  and  are  no  longer 
stockholders^  that  said  Smalley  was  the  secretary  of  tlie  cor- 
poration and  was  fully  aware  of  said  agreement  between  it  and 
said  Kellv. 

The  bill  further  alleges  that  Kelly  and  Smalley,  on  or  abont 
the  first  day  of  February,  1884,  after  they  had  ceased  to  be 
stockholders  or  interested  in  said  corporation,  combined  and 
procured  to  be  organized  a  corporation  nnder  the  laws  of  this 
State,  called  the  Kelly  Covering  Company,  its  object  and  pur- 
pose being  to  manufacture  and  sell  covering  for  steam  pipe?, 
boilers,  etc.,  being  the  same  business  as  that  for  which  the 
comy>lainant  was  organized,  and  in  which  it  was  engnged;  that 
the  Kelly  Covering  Company  advertises  itself  as  manufactur- 
ing and  dealing  in  non-conducting  covering  at  1^6  East  Jack- 
son street,  Chicago,  with  said  Kelly  as  general  agent  and  said 
Smalley  as  manager;  that  the  complainant,  since  its  organiza- 
tion, has  spent  large  sums  of  money  in  advertising  its  busi- 
ness and  placing  its  goods  before  the  public;  thatit  hasa  very 
large  and  profitable  business  and  is  well  known  throughout 
the  United  States  and  Canadasaathe  manufacturers  of  a  verv 
superior  article  of  steam  pipe  and  non-conducting  covering; 
that  the  said  Kelly  Covering  Company  is  mannfacturing  the 
same  goods  as  those  manufactured  by  the  complainant,  and 
which  the  complainant  has  the  exclusive  right  to  manufacture 
and  sell  under  the  several  patents  so  assigned  to  it  by  said 
Kelly. 

The  bill  charges  that  Kelly  and  Smalley  adopted  the  name 
"  The  Kell}'  Covering  Company"  for  the  purpose  of  deceiving 
the  public  and  to  injure  and  defraud  the  complainant;  that 
the  Kelly  Covering  Company  is  offering  its  goods  at  a  very 
low  price  and  below  the  price  at  which  the  business  can  be 
carried  on  with  profit,  and  is  doing  so  in  order  to  enable  itself 
to  use  the  market  which  the  complainant  has  established^  and 
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to  injure  and  defraud  tlie  complainant,  and  that  it  is  doing 
the  complainant  great  and  irreparable  injury. 

The  prayer  of  the  bill  is  that  Kelly,  Sraalley  and  the  Kelly 
Covering  Company  may  be  enjoined  from  manufacturing, 
selling,  applying  or  advertising  iron  pipe,  steam  pipe  or  non- 
conducting pipe  covering,  and  also  a  general  prayer  for  relief. 

The  decree  perpetually  enjoins  the  defendants  and  each  of 
them  "  from  manufacturing  or  selling  any  non-conducting 
steam  pipe  or  other  covering,  the  patent  right  to  manufacture 
wliich  was  ever  owned  by  the  defendant,  George  Kelly,  and 
by  him  assigned  or  agreed  to  be  assigned,  either  by  general 
or  special  assignment,  to  the  complainant.  From  this  decree 
the  defendants  have  appealed  to  this  court. 

Mr.  Mason  B.  Loomis,  for  appellants;  as  to  jurisdiction, 
cited  Curtis  on  Patents,  3d  Ed.  §§  28S,  406;  High  on  Injunc- 
tions,'^§602;  Parkhurst  v.  Kinsman,  2  Halst.  Cii.  600;  Dudley 
V.  Mayliey,  3  Comst.  14;  Elmer  v.  Pennel,  40  Me.  434;  Par- 
sons V.  Barnard,  7  Jolms.  144. 

Mr.  George  II.  Leonard,  for  appellee;  that  the  State  court 
has  jurisdiction  in  this  class  of  cases,  cited  Myers  v.  Turner, 
17  111.  179;  Ilildreth  v.  Turner,  17  III.  184;  Edmunds  v. 
Myers,  16  III.  207;  Miller  v.  Young,  33  111.  354;  Linington 
V.  Strong,  90  111.  556;  Hollida  v.  Hunt,  70  111.  109. 

Bailey,  J.  Tlie  entire  object  and  scope  of  the  bill  in  this 
case,  as  we  understand  it,  is  to  restrain  the  defendants  from 
manufacturing,  selling  or  dealing  in  certain  goods  which  the 
complainant  claims  to  hold  the  exclusive  right  to  manufac- 
ture and  sell,  under  letters  patent  from  the  United  States. 
These  letters  patent  were  originally  issued  to  and  owned  by 
Kelly,  one  of  the  defendants,  and  were  by  him  assigned  to 
the  complainant.  The  instrument  by  which  the  assignment 
was  made,  in  addition  to  assigrving  to  the  complainant  one  or 
more  patents  then  already  in  existence,  contained  an  agreement 
on  Kelly's  part  to  use*  his  best  endeavors  to  procure  letters 
patent  for  certain  other  inventions  of  like  character,  which  he 
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liad  then  tnade,  the  same  when  issued  to  belong  to  and  be- 
come the  property  of  the  complainant;  and  also  an  agreement 
that  his  subsequent  inventions  and  improvements  in  relation 
to  the  same  class  of  manufactured  articles,  should  belong  to 
the  complainant,  and  that  he  would  use  his  best  endeavors  to 
procure  letters  patent  therefor  for  its  use. 

There  is  no  complaint  in  the  bill  of  any  breach  of  any  of 
tbe  terms  or  conditions  of  the  agreement.  So  far  as  apj^ears, 
Kelly  did  all  he  undertook  to  do  by  way  of  procuring  letter^j 
patent  for  his  unpatented  inventions,  and  turning  the  same 
over  to  the  complainant.  The  complaint  is,  that  Kelly  and 
the  other  defendants  are  engaged  in  the  business  of  (nanu- 
facturing  and  selling  the  goods  which  the  complainant  has 
the  exclusive  right  to  manufacture  and  sell,  under  the  several 
patents  assigned  to  it  by  Kelly,  and  the  prayer  of  the  bill  is 
that  he  may  be  restrained  from  so  doing.  The  decree  also  is 
limited  to  merely  enjoining  the  defendants  from  manufactur- 
ing or  selling  any  of  the  patented  articles  covered  by  the  let- 
ters patent  assigned  or  agreed  to  be  assigned  by  Kelly  to  the 
complainant. 

It  will  thus  be  seen  that  the  case  presented  by  the  record 
is  one  purely  and  simply  of  an  alleged  infringement  of  certain 
patent  rights.  Neither  the  bill  nor  the  decree  seeks  to  en- 
force rights  or  to  redress  wrongs  dependent  upon  or  growing 
out  of  a  contract.  No  agreement  is  set  up,  either  on  the  part 
of  the  defendants  or  of  Kelly,  not  to  engage  in  manufacturing 
and  selling  the  articles  in  question,  but  the  only  ground  upon 
which  the  complainant  seeks  to  have  the  defendants  debarred 
from  engaging  in  that  business  is,  the  exclusive  right  or 
monopoly  secured  to  it  by  its  letters  patent 

Section  629  of  the  Revised  Statutes  of  the  United  States 
confers  upon  the  United  States  Circuit  Courts  original  juris- 
diction,  among  other  things,  of  all  suits  at  law  or  in  equity 
arising  under  the  patent  or  copyrights  laws  of  the  United 
States;  and  again,  by  section*711,  it  is  provided  that  the  jn- 
risdiction  of  said  courts  in  all  cases  arising  under  said  laws 
shall  be  exclusive  of  the  courts  of  the  s'eveial  States.  Section 
4921  further  provides  that  the  several  courts  vested  with  ju- 
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risdiction  of  cases  arising  under  the  pafent  laws,  shall  have 
power  to  grant  injunctions  to  prevent  the  violation  of  any 
right  secured  by  patent. 

These  statutes  are  too  plain  to  require  comment.  The  ex- 
clusive jurisdiction  of  all  suits  bronglit  to  restrain  infringe- 
ments of  patents  is  in  the  federal  courts.  This  doctrine  is 
dearly  announced  in  the  decisions  cited  by  counsel  for  the 
appellants.  It  follows  that  the  superior  court  had  no  jnris- 
diction,  and  that  the  denmrrcr  to  the  bill  should  have  been 
sustained.  The  decree  will  be  reversed  with  directions  to  the 
court  below  to  sustain  the  demurrer,  and  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 

Decree  reversed. 


Samuel  C.  Sargent 

V. 

Central  Warehouse  Company. 

1.  Warrhousk  reckipt—Rioht  op  action  bt  INDOR8BK. — Where 
certain  flour  was  delivei-ed  by  A  to  a  warehouse  company  for  storapre,  and  A 
subsequently  sold  the  same  to  B,  and  indorsed  and  delivered  the  warehouse 
receipt  to  B«  and  also  the  inspection  certificate  showing  it  to  have  been  in 
good  condition  when  inspected  at  the  freight  depot,  and  there  was  evidence 
tending  to  show  that  it  was  in  like  good  condition  when  received  by  the 
warehouse  company,  and  B,  inspecting  it  six  months  later,  found  it  in  bad 
condition,  and  brought  suit  in  his  own  name  against  the  warehouse  com- 
pany. HeJd^  that  the  indorsement  and  delivery  of  the  warehouse  receipt 
had  the  effect  not  only  to  transfer  the  title  to  the  flour  to  B,  but  also  to  give 
him  a  right  of  action  for  any  breach  of  duty  of  which  the  warehouse  com- 
pany was  guilty  in  respect  thereto  at  any  time  during  the  bailment. 

2.  Practice — Withdrawing  case  fkom  jury. — Where  a  legal  cause 
of  action  was  stated  in  the  second  count  of  plaintiff 's  amended  declaration, 
and  an  issue  was  joined  thereon,  which  a  jury  had  been  impaneled  to  try, 
and  the  plaintiff  put  in  evidence  which  tended  to  prove  the  cause  of  action 
as  alleged.  Held^  that  the  court  erred  in  excluding  the  same  and  withdraw- 
ing the  case  from  the  jury,  against  plaintifl's  objection,  and  in  rendering 
final  judgment  for  the  defendant. 

Appeal  from  the  Circuit  Cook  of  Cook  comity;  the  Hon. 
Ktrk  IIaw£9,  Judge,  presiding.  Opinion  filed  January  6, 
1885. 
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This  was  an  actioiron  the  case  brons^ht  by  Samuel  C.  Sar- 
gent against  the  Central  Warehouse  Company  to  recover  dam- 
ao^es  to  a  car  load  of  flour  delivered  to  the  defendant  hv 
Montague  and  Tolman,  for  storage  in  defendant's  warehous-e 
in  the  city  of  Chicago.  The  flour  was  delivered  to  the  ware- 
house company  December  22,  1881,  for  which  a  receipt  whs 
given  in  the  words  and  figures  following:  "  Chicago,  Dec.  12, 
1881.  Keceived  in  warehouse  from  teams,  car  No.  534,  oi»e 
hundred  and  twenty-five  barrels  flour  on  account  of  Montngue 
and  Tolman,  and  subject  only  to  their  order  hereon  on  pay- 
ment of  charges  and  cooperage.  *  *  *  William  II.  Man- 
niere,  president." 

About  the  25th  of  Januarv  thereafter,  Montasfue  and  Tol- 
man  sold  the  flour  to  the  plaintiif,  and  indorsed  and  deliv- 
ered to  him  the  warehouse  receipt,  togetlier  with  the  inspec- 
tion certificate,  showing  that  the  flour  was  in  good  condition 
when  inspected  at  tlie  freight  depot  of  the  Chicago  &  North- 
western Itailway,  from  whence  it  was  delivered  to  the  defend- 
ant's warehouse,  and  evidence  was  ofl^ered  tending  to  siiow 
that  it  was  in  like  good  condition  when  received  by  the  de- 
fendant. 

The  plaintiff^  made  the  purchase  in  tlie  usual  course  of  busi- 
ness on  the  inspection  certificate  and  wareliouse  receipt,  aiid 
examined  the  flour  for  the  first  time  in  June  following,  when 
the  barrels  were  found  to  be  covered  with  dried  mud,  clay 
and  cement,  and  the  flour  musty,  soured  and  spoiled.  The 
barrels,  according  to  the  testimony,  appeared  as  if  they  had 
been  rolled  in  a  cellar  where  a  floor  was  being  cemented,  and 
there  was  evidence  tending:  to  show  that  the  damao-e  to  the 
flour  was  occasioned  by  moisture  absorbed  from  the  mortar  or 
muddy  substance  on  the  outside  of  the  barrels.  No  note  was 
made  either  on  the  inspection  certificate  or  on  the  warehouse 
receipt,  that  the  flour  or  barrels  were  not  in  good  condiiion  at 
the  time  of  their  deliver}^  to  the  defendant,  nor  did  the  ware- 
house company  ever  give  any  notice  as  to  the  condition  of  the 
same;  and  the  plaintiff  testified  that  had  he  been  notified  he 
might  have  saved  the  flour  by  changing  it  into  other  barrels. 
There  was  also  evidence  tending  to  prove  that  it  was  custom- 
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ary  among  warehousemen  when  flour,  received  for  storage, 
was  wet  or  in  bad  order,  to  note  it  on  the  receipt,  or  to  other- 
wise notify  the  owners.  The  court  permitted  the  plaintiff  to 
read  to  the  jurj'  the  warehouse  receipt  for  the  flour,  although 
at  the  same  time  stating  that  he  sustained  the  defendant's 
objection  to  it  on  the  ground  that  it  was  incompetent.  The 
defendant  was  an  incorporated  company,  and  operated  a 
warehouse  of  class  "  C.'- 

At  the  close  of  the  plaintiff's  evidence  the  court,  on  motion 
of  the  defendant,  and  against  the  objection  of  the  plaintiff, 
excluded  all  the  evidence,  took  the  case  from  the  jury,  and 
rendered  a  final  judgment  for  the  defendant,  to  all  which  the 
plaintiff  duly  excepted,  and  appealed  to  this  court. 

Among  the  errors  assigned  are  the  exclusion  by  the  court 

of  the  plaintift'S  evidence,  and  the  rendering  judgment  for 

the  defendant  on  its  own  finding  without  anj'  verdict  of  the 
jury. 

Mr.  E.  A.  Otis  and  Mr.  D.  S.  Pride,  for  appellant;  that 
the  presumption  is  that  the  bailee  receives  the  articles  in  good 
order  when  his  receipt  does  not  show  tlie  contrary,  cited  I.  C. 
R  K.  Co.  V.  Cobb,  72  111.  148;  I.  C.  K.  E.  Co.  v.  Cowles,  32 
111.  136;  Nelson  v.  Woodruff,  1  Black,  156. 

The  warehouse  receipt  stands  in  the  place  of  the  goods,  and 
its  indorsement  and  delivery  gives  the  holder  precisely  the 
same  rights  as  the  original  owner  had:  Canadian  Bank  v. 
McCrea,  106  III.  281;  Shaw  v.  RR  Co.,  101  U.  S.  557; 
German  Nat.  Bk.  v.  Meadowcroft,  95  111.  124r.  , 

Messrs.  Paddock  &  Aldis,  for  appellee;  that  a  bailee  is  not 
liable  on  the  contract  of  bailment  to  the  purchaser  from  his 
bailor,  cited  Willard  v.  Bridge,  4  Barb.  361;  Suydam  v.  Smith, 
7  Hill,  182. 

Wilson,  F.  J.  After  the  plaintiff  had  introduced  evidence 
tendin<;  to  show  a  caur?e  of  action  as  set  out  in  his  declara- 
tion,  the  court,  on  motion  of  the  defendant,  and  against  the 
objection  of  the  plaintiff,  excluded  all  the  evidence,  took  the 
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case  from  the  jnrj,  found  the  issues  for  the  defendant  and 
rendered  a  final  judgment  in  bar  against  the  plaintiff,  the 
court  being  of  opinion,  as  is  stated  in  the  bill  of  exceptions, 
that  the  action  could  not  be  maintained  for  want  of  privity 
between  the  parties.  The  Supreme  Court,  as  well  as  this  court, 
has  held  that  such  a  practice  is  not  allowable  in  this  State. 
Ware  v.  Nottinger,  35  111.  375;  Bohman  v.  City  of  Chicago, 
decided  by  this  court,  and  reported  in  Chicago  Legal  News 
of  September  27,  1S84.  In  the  trial  of  suits  at  law  when  an 
issue  of  fact  is  joined  it  must  be  tried  by  a  jury,  unless  the 
parties  waive  a  jury  and  submit  the  trial  of  the  case  to  the 
court;  in  other  words,  the  right  to  a  jury  trial  can  not  be 
taken  from  a  party  without  his  consent. 

But  while  the  correctness  of  the  rule  stated  is  assented  to 
by  appellee,  it  is  contended  that  the  present  case  does  not 
come  within  its  operation  for  the  reason,  as  is  claimed,  that 
the  plaintiff  had  stated  no  legal  cause  of  action  in  his  declara- 
tion, and  hence  there  was  nothing  which  a  jury  could  prop- 
erly be  called  upon  to  try.  Instead  of  demurring  to  the 
declaration  and  standing  by  its  demurrer,  the  defendant  took 
issue  upon  the  facts  as  alleged,  and  now  claims  that  the  court 
had  the  right  to  render  a  final  judgment  in  bar  upon  some 
principle  analagous  to  a  judgment  non  obstante  veredicto. 
Waiving  for  the  present  any  qnestion  as  to  the  applicability 
of  such  a  principle  to  a  case  like  the  present,  which  we  by 
no  means  concede,  we  proceed  at  once  to  inquire  whether  the 
declaration  sets  forth  a  cause  of  action. 

Tlfe  second  count  of  the  amended  declaration  alleges,  in 
substance,  that  the  defendant,  on  December  22,  1881,  was  a 
corporation  engaged  in  the  business  of  warehouseman,  and 
that  Montague  and  Tolman,  at  the  instance  and  request  of 
the  detendant,  caused  to  be  delivered  to  the  defendant  for 
storage  and  safe  keeping  in  defendant's  warehouse,  the  flour 
in  question,  to  be  safely  stored  and  kept  V>y  the  defendant  for 
a  certain  reward  in  that  behalf,  etc.;  that  the  defendant  made 
and  delivered  to  said  Montague  and  Tolman  its  warehouse 
receipt  (setting  out  the  same  as  given  in  the  statement  of 
facts);  that  afterward,  to  wit,  on   the  day  last  aforesaid,  the 
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said  Montague  and  Tolman,  by  tlieir  indorsement  on  the  back 
of  said  receipt,  sold,  transferred  and  assigned  the  same  to 
the  plaintiff,  ^'  by  means  of  which  said  indorsement  and  de- 
liver}' of  said  warehonse  receipt  to  said  olaintiif,  and  by  force 
of  the  statute  in  snch  case  made  and  provided,  said  plaintiff 
became  the  owner  of  said  flour,  and  succeeded  to  all  the 
rights,  claims  and  demands  and  causes  of  action  which  said 
Montague  and  Tolman  (written  ^ defendant^  by  an  obvious 
clerical  mistake)  liad  under  and  by  virtue  of  said  warehonse 
receipt,  at  the  time  of  the  indorsement  and  transfer  of  said 
warehouse  receipt  as  aforesaid." 

The  count  then  avers  that  at  tl«  time  of  the  delivery  of  the 
flour  to  the  defendant,  the  flour  was  in  good  merchantable 
condition  and  the  barrels  containing  the  same  were  dry  and 
clean,  and  that  it  was  the  duty  of  the  defendant  to  keep  said 
flour  in  like  good  condition,  but  that  the  defendant  took  such 
poor  and  snch  little  care  of  said  flour  that  the  barrels  contain- 
ing the  same  became  and  were  wet  and  nluddy,  by  means 
whereof  the  flour  contained  therein  was  greatly  damaged  and 
rendered  unmerchantable. 

The  count  contains,  we  think,  substantially  all  the  essential 
elements  necessary  to  a  legal  cause  of  action,  if  by  the  assign- 
ment and  transfer  of  the  warehouse  receipt  to  the  plaintiff^,  he 
became  thereby  not  only  the  owner  of  the  flour,  but  was  also 
invested  with  all  the  rights  and  remedies  theretofore  existing  in 
Montague  and  Tolman  by  virtue  of  the  receipt,  since  in  such 
case  it  would  be  imtuaterial  whether  the  damage  to  the  flour 
occurred  before  or  after  the  indorsement  and  transfer  of  the 
receipt  to  the  plaintifl;  That  the  title  to  the  property  passed 
to  the  plaintiff*  by  the  assignment  and  transfer  of  the  receipt 
i«  not  disputed,  but  it  is  denied  by  the  defendant  that 
the  assignment  and  delivery  of  the  receipt  had  the  effect  to 
transfer  any  cause  of  action  existing  in  favor  of  the  assignors 
prior  to  or  at  the  time  of  the  transfer,  and  it  is  insisted  that 
for  any  such  cause  of  action,  suit  can  only  be  brought  in  their 
names.  In  this  view  of  the  law,  after  such  examination  as  we 
have  been  able  to  give  the  subject,  we  are  unable  to  concur. 

The  defendant  operates  a  public  warehouse,  and  is  subject  to 
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the  proris*on8  of  the  statnte  in  relation  to  warelionses.  Its 
receipts  forpropertj'  stored  with  it  are  governed  by  the  statute, 
vLich  in  express  words  makes  them  transferable  by  the  in- 
J»>rsement  of  the  party  to  whom  they  are  issued,  either  in 
blank  or  to  another.  Chap.  114,  Rev.  Stat.,  See.  42.  By  this 
stAtnte  warehouse  receipts  are  made  negotiable  instrnments, 
not.  it  is  trne,  possessing  all  the  qnalities  of  bills  of  exchange 
and  negotiable  promissory  notes  which  famish  protection 
to  innocent  holders,  but  nevertheless  negotiable  to  tlie 
eJLtent  of  transferring  to  the  assignee  all  the  interest, 
rtirhts  and  remedies  of  the  assignor  therein.  They  are  con- 
trtcts^  by  which  the  warehouseman  undertakes,  for  reward,  to 
receive  and  safely  keep  the  property  described  in  them,  and 
unless  legally  excused,  to  re-deliver  the  same  to  the  depositor  or 
to  his  indorsee.  They  are  contracts  for  the  breach  of  which 
only  the  parties  to  them  could  maintain  an  action  at  law  in 
the  absence  of  an  enabling  statute.  The  contract  is  an  entirety'. 
The  statute  having  made  the  contract  assignable,  it  is  assign- 
able in  whole,  with  all  its  incidents,  among  which  is  the  right 
of  action  in  case  of  a  breach  of  the  contract 

Would  it  be  a  reasonable  construction  of  a  statute  which 
makes  a  contract  assignable,  without  any  words  of  limitation 
to  hold  that  anything  less  tlian  the  contract  in  its  entirety  was 
intended?  Suppose  the  flour  had  been  partially  damaged 
through  the  defendant's  negligence  prior  to  the  transfer  of 
the  warehouse  receipt,  and  had  been  still  further  damaged  after 
such  transfer  by  like  negligence;  would  it  be  insisted  that  the 
contract  could  be  split  up  so  as  to  make  the  defendant  liable 
in  two  actions  and  to  two  diflferent  parties  on  the  same  con- 
tract? Under  the  terms  of  the  warehouse  receipt  it  l>ecame 
the  duty  of  the  defendant  to  deliver  to  Montague  and  Tolraan 
or  to  their  indorsee,  on  presentation  of  the  receipt  and  pay- 
ment of  storage  charges,  the  flour  named  in  it,  in  the  same 
condition  as  when  received,  unless  he  excuse  himself  by  show- 
ing that  it  was  lost  or  destroyed  without  his  fault.  The  stat- 
ute having  made  the  receipt  negotiable,  by  indorsement,  and 
Montague  and  Tolman  having  indorsed  and  delivered  it  to 
^^A  nlaintiff,  have  divested  themselves  of  all  interest  in,  or 
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riijhts  under  it.  A  judgment  against  the  defendant,  at  the 
suit  of  their  indorsee  would  be  a  bar  to  an  action  by  them 
against  the  defendant. 

It  must  be  conceded  that  there  is  a  deartli  of  autliority 
bearing  upon  tlie  precise  question  here  involved.  The  general 
rule  in  relation  to  contracts  of  bailment  undoubtedly  is  that 
for  a  breach  of  duty  by  the  bailee,  the  action,  independent  of 
any  statute,  should  be  brouglit  by  the  bailor;  but  the  question 
before  us  is  as  to  how  far  the  rule  is  qualified  or  changed  by 
the  provision  of  the  statute  making  the  contract  of  bailment 
assignable. 

In  German  National  Bank  v.  Meadowcroft,  95  111.  124, 
which  was  an  action  of  trover  for  the  conversion  of  a  quantity 
of  barley,  the  Supreme  Court  seem  to  have  taken  it  for  granted 
that  the  bailee  was  liable  to  the  holder  of  the  receipt,  whoever 
he  might  be,  for  the  entire  value  of  the  property,  though  that 
case  turned  upon  other  questions  not  involved  in  this  suit.  h\ 
Shaw  V.  Railroad  Co.,  101  U.  S.,  tiie  court,  in  discussing  the 
effect  of  an  indorsement  of  a  bill  of  lading  attached  to  a  tin)e 
draft,  said  in  arffuendo,  "  the  indorsement  vested  in  the  bank 
the  title  to  the  cotton  as  well  as  to  the  contract."  In  Cana- 
dian Bank  of  Commerce  v.  McCrea,  106  111.  281,  our  own 
Supreme  Court  consider  the  subject  of  warehouse  receipts, 
without,  however,  discussing  the  question  as  to  who  are  entitled 
to  sue  in  case  of  a  transfer  of  such  receipts;  but  we  think  all 
of  those  cases  may  be  regarded  as  inferentially  supporting  the 
position  that  the  indorsee  of  the  receipt  succeeds  to  all  the 
remedies  of  the  original  bailor. 

From  the  best  consideration  we  have  been  able  to  give  the 
subject,  our  conclusions  are,  first,  that  the  indorsement  and 
delivery  of  the  warehouse  receipt  had  the  effect,  not  only  to 
transfer  the  title  to  the  flour  to  the  plaintiff,  but  also  to  give 
him  a  right  of  action  for  any  breach  of  duty  of  which  the  de- 
fendant was  guilty  in  respect  thereto  at  any  time  during  the 
bailment;  second,  that  a  legal  cause  of  action  is  stated  in  the 
second  count  of  the  amended  declaration;  and  third,  an  issue 
of  fact  having  been  joined  thereon,  which  a  jury  had  been 
impaneled  to  try,  and  the  plaintiff  having  put  in  evidence 
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which  tended  to  prove  the  cause  of  action  as  alleged,  the  court 
erred  in  excluding  the  same,  and  withdrawing  the  case  from 
the  jury,  and  in  rendering  final  judgment  for  the  defendant. 
The  judgment  will  therefore  be  reversed,  and  the  caase  re- 
manded for  a  new  trial. 

Ileverscd  and  remanded. 


James  W.  Brockway 

V. 

Cook  County. 


1.  Rrcordbr,  duties  of—Certiktino  to  abstracts. — ^The  coanty 
com  miasioners  of  Cook  county  having  pntchased  a  set  of  abstract  books  of 
title  to  real  estate,  the  county  recorder,  at  the  request  and  by  the  direction 
of  the  county  board,  took  charge  of  the  same,  and  made  out  and  ceitified  to 
abstractH  of  title  for  persons  applying  for  the  same,  charging  and  receiving 
therefor  compensation  at  rates  fixed  by  a  schedule  furnished  to  the  re- 
corder by  the  county  board.  Held,  that  the  services  of  the  recorder  in 
making  out  and  certifying  to  such  abstracts  were  outside  of  bis  duties  as 
recorder,  and  that  he  was  not  compensated  therefor  by  his  salary  as  re- 
corder. 

2.  Suit  by  county  board  por  monkys  retafk bo  by  recorder. — 
The  county  brought  suit  against  the  recorder  for  moneys  retained  by  him  as 
compensation  for  such  services  out  of  the  receipts  derived  from  the  making 
and  certifying  to  abstracts.  Held^  that  it  was  immaterial  whether  the 
county  board  had  or  had  not  auth  )rity  to  engage  in  the  business  of  making 
and  selling  abstracts.  If  it  had  authority  to  do  so,  and  employed  the  de- 
fendant, it  had  authority  to  pay  him  for  his  services,  and  the  services  bein^ 
rendered,  a  promise  to  pay  would  be  implied.  If,  however,  the  business 
of  making  and  selling  abstracts  was  ultra  vires  the  corporate  powers  of  the 
board,  the  county  could  maintain  no  action  to  recover  the  avails  of  such  en- 
terprise. In  such  cases  the  law  leaves  the  parties  in  the  condition  in  which 
they  have  placed  themselves,  and  will  help  neither. 

:{.  County  board  BNaAorNO  in  business  of  abstract  xaking — 
Employment  of  RROORDUR.^lf  the  board  had  authority  to  engage  in  the 
buhiness  of  abstract  making,  no  reanon  is  perceived  why  it  might  not  employ 
the  recorder  to  transact  the  business  as  it  might  any  other  penion. 

Appeal  from  the  Superior  Court  of  Cook  connty;  the  ITon . 
SiDNKt  SMtTH,  Jnd^e)  preeiding.     Opinion  fiieii  January  6, 

1885. 
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Mr.  Ika  W.  Buell,  for  appellant;  as  to  the  powers  of  mn- 
nicipal  corporations,  cited  Green's  Brice's  Ultra  Vires,  2  Am. 
Ed.  728;  City  of  East  St.  L.  v.  East  St.  L.  G.  L.  &  C.  Co., 
98  111.415;  1  Dillon  on  Municipal  Corporations,  23,115; 
Webster  v.  the  People,  98  111.  343;  Cook  Co.  v.  McCrea,  93 
111.  236;  Chicago  Building  Society  v.  Crowell,  65  111.  453; 
Cooley's  Constitntional  Limitations,  260. 

Mr.  William  Law,  Jr.,  for  appellee. 

Wilson,  P.  J.  This  is  an  action  of  debt  bronght  by  the 
county  of  Cook  against  appellant,  James  W.  Brockway,  to  re- 
cover the  sum  of  five  hundred  dollars  claimed  by  the  county  to 
be  due  to  it  from  appellant,  on  the  first  day  of  June,  1883,  un- 
der the  facts  hereinafter  stated.  The  declaration  contains  the 
common  counts,  also  a  special  count,  which  sets  forth  that  on 
December  1,  1882,  the  defendant  was  the  duly  elected  record- 
er of  deeds  of  Cook  county,  an  oflice  created  by  the  constitu- 
tion of  the  State  of  Illinois,  which  provides  that  the  defendant's 
only  compensation  shall  be  a  salary  fixed  by  law,  and  that  all 
fees,  perquisites  and  emoluments  above  such  salary  shall  be 
paid  into  the  county  treasury.  That  defendant's  salary  was 
fixed  by  law  at  $3,000  per  annum,  and  he  was  required  to  pay 
into  the  county  treasury  all  fees,  perquisites  and  emoluments 
of  his  oflice,  and  to  make  report  under  oath  to  the  chairman 
of  said  board  semi-annually  of  all  such  fees  and  emoluments  and 
of  all  necessary  expenses  for  clerk  hire,  stationer}',  etc.,  for  the 
half  year  ending  at  the  date  of  such  report.  That  during  the 
half  year  ending  May  31,  1883,  defendant,  as  such  recorder, 
received  as  perquisites  $500  over  and  above  his  salary  and 
necessary  expenses  for  said  half  year,  which  he  refused  to  pay 
into  the  county  treasury,  etc. 

Tiie  defendant  pleaded  nil delet,  the  plaintiff^  stipulatino: 
that  he  might  introduce  any  evidence  in  defense  admissible 
under  special  pleas  properly  formed.  The  case  was  tried  by 
the  court  without  a  jury,  resulting  in  a  judgment  for  the 
eounty  for  $500,  from  which  the  defendant  appealed  to  this 
30urt. 

Vol.  XV.   M 
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The  only  evidence  heard  npon  the  trial  was  introduced  by 
appellee,  and  consisted  of  the  written  report  of  appellant  to 
the  board  of  county  commissioners  of  Cook  county,  dated 
December  3,  1883,  and  appellant's  oral  testimony.  From  tliis 
evidence  it  appears  that  appellant  was  duly  elected  recorder  ol 
deeds  of  Cook  county  in  1876,  and  has  been  acting  as  Biicli 
recorder  continuously  since  December  4th  of  that  vear,  havinj' 
been  elected  as  his  own  successor  in  1880.  That  during  all 
his  said  term  of  office,  acting  under  the  authority  and  direc- 
tion of  said  county  board,  with  the  aid  of  certain  assistants 
employed  and  paid  by  appellant,  with  the  approval  of  said 
board,  out  of  the  proceeds  of  abstract  making,  appellant,  be- 
sides discharging  the  statutory  duties  of  his  office  as  recorder, 
has  been  enga<jed  in  revisinor,  classifvinor  and  transcrihinir 
certain  abstract  books,  purchased  by  said  board  in  1875  of  Wil- 
mans  and  Thielke,  and  in  keeping  up  said  books,  preparing  in- 
dex books  showing  the  judgments  entered  in  the  courts  of  Cook 
county,  including  the  federal  courts,  keeping  index  books  of 
tax  sales,  making  tract  indices,  and  in  making  abstracts  of  title 
to  real  estate  in  Cook  county  for  persons  applying  therefor, 
certifying  to  the  same  by  affixing  his  signature  as  recorder  to- 
gether with  his  official  seal,  and  collecting  compensation  for 
making  and  certifying  to  said  abstracts  according  to  a  sched- 
ule of  rates  fixed  by  said  county  board,  from  which  business 
of  making  and  selling  abstracts  large  receipts  of  money  in  ex- 
cess of  the  expenses  of  said  business  have  been  derived,  of 
which  semi-annual  reports  have  been  made  by  appellant  to 
said  county  board,  and  the  total  amount  of  said  receipts,  less 
said  expenses  and  less  the  sum  of  one  thousand  dollars  per 
annum  retained  by  said  appellant,  with  the  approval  of  said 
board  for  his  services  so  rendered,  has  been  paid  into  the 
county  treasury. 

The  $500  for  the  recovery  of  which  this  suit  was  brouglit  is 
a  part  of  the  net  earnings  derived  from  said  business  of 
abstract  making  during  the  period  commencing  December  1, 
1882,  and  ending  June  1,  1883,  and  is  retained  by  said  appel- 
lant as  compensation  for  his  services  rendered  as  aforesaid 
during  that  period. 
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It  appears  from  the  evidence  that  the  moneys  derived  from 
the  abstract  business  were  kept  by  appellant  separate  and 
apart  from  the  money  received  in  the  recording  department. 
It  should  be  further  stated  that  the  county  board  had  from 
time  to  time  approved  of  appellant's  semi-annual  reports,  in 
which  he  had  deducted  from  tlie  moneys  received  for  ab- 
stracts at  the  rate  of  one  thousand  dollars  per  annum  as  his 
compensation  for  supervising  the  abstract  business  and  mak- 
ing abstracts,  and  that  in  making  out  the  salary  list  for  the 
years  1880  and  1881  the  board  had  unanimously  adopted  the 
report  of  the  committee  on  public  service  fixing  the  compen- 
sation of  the  recorder,  as  chief  of  the  abstract  department,  at 
$1,000  per  annum. 

It  is  claimed  on  the  part  of  the  county  that  "the  county 
board  has  no  le.i^al  authority  to  allow  to  the  recorder  any  extra 
compensation  for  superintending  said  abstract  department 
over  and  above  his  salary  as  fixed  by  law,  nor  has  the  recorder 
a  right  to  demand  any  extra  compensation  and  to  retain  the 
same  out  of  moneys  in  his  hands  as  recorder." 

On  the  part  of  appellant  it  is  insisted  that  the  business  of 
making  and  selling  abstracts  for  profit  and  gain  is  not 
within  the  corporate  powers  of  the  county,  and  being  ultnt  * 
vires  and  illegal,  the  county  can  claim  no  share  of  the  profits 
arising  therefrom,  and  can  maintain  no  action  in  respect 
thereto.  Second,  that  the  business  of  making  abstracts  of 
title  and  certifying  to  the  same  is  no  part  of  the  duties  of  the 
recorder  of  deeds  required  by  law,  nor  is  he  required  to  keep 
an  index  of  judgments  of  the  various  courts,  nor  an  index  to 
tax  sales,  and  that  for  the  work  so  performed  by  him  at  the 
request  and  by  direction  of  the  county  board,  including  the 
labor,  care  and  responsibility  involved  in  making  and  certi- 
fying to  abstracts  of  title,  he  is  entitled  to  a  just  and  reason- 
able compensation;  that  the  money  sued  for,  being  a  part  of 
the  net  receipts  and  profits  derived  from  making  and  certify- 
ing by  appellant  to  abstracts  of  title,  is  no  part  of  the  proper 
fees,  perquisites  or  emoluments  of  his  office  of  recorder, 
which  he  is  bound  by  law  to  pay  over  to  appellee,  and  that 
said  money  is  rightfully  retained  by  him,  and  is  due  to  him 
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iiidividnally  for  compensation  for  services  rendered  under  an 
implied,  if  not  an  express,  contract  with  appellee. 

The  office  of  the  recorder  of  deeds  of  Cook  county  wa^ 
created  by  the  constitution  of  1870  (Art.  10,  Sees.  8  and  9), 
which  provides  that  he  shall  receive  as  his  only  compensation 
for  his  services  a  salary  to  be  fixed  by  law,  to  be  paid  out  of 
the  fees  of  the  office  actually  collected;  and  all  fees,  perqui- 
sites and  emoluments  above  the  amount  of  said  salary  shall 
be  paid  into  the  county  treasury.  By  Sec.  31,  Chap.  53,  Rev. 
Stat.,  the  salary  of  the  recorder  of  Cook  county  was  fixed  at 
$3,000  per  annum,  and  by  the  same  section  he  is  required  to 
report  in  writing,  under  oath,  on  the  first  day  of  June  and 
the  first  day  of  December  in  each  year,  all  fees  and  emolu- 
ments of  his  office  for  the  half  year  ending  at  the  date  of 
such  report,  and  all  expenses  incurred;  and  it  is  made  the 
dnty  of  the  board  to  audit  his  accounts  and  correct  and  adjust 
the  same  according  to  the  facts. 

Under  the  view  we  take  of  the  case  it  is  unnecessary  to  ex- 
press any  opinion  as  to  the  authority  or  legal  right  of  the 
county  board  to  engage  in  the  business  of  making  and  selling 
abstracts  of  title.  It  is  not  claimed  that  such  authority  is 
conferred  in  express  terms,  but  that  it  may  be  fairly  implied 
from  other  powers  which  are  expressly  gran  ted  by  the  statute. 
Tlie  question  with  which  we  shall  principally  concern  ourselves 
relates  to  the  duties  which  by  law  are  imposed  upon  the  re- 
corder by  virtue  of  his  office,  since,  if  the  making  and  certif^-- 
in^  to  abstracts  is  not  one  of  them,  it  would  lo£:icalIv  result 
that  for  such  services  he  is  not  paid  by  the  receipt  of  his  sal- 
ary  as  recorder. 

The  act  in  relation  to  recorders  (Ch.  115,  Eev.  Stat.)  points 
out  specifically  the  powers,  duties  and  liabilities  of  that  offi- 
cer, and  is  applicable  alike  to  recorders  elected  in  counties 
having  a  population  exceeding  sixty  thousand,  and  to  clerks 
of  the  circuit  court,  who  are  made  ex  officio  recorders  in 
counties  having  a  population  less  than  sixty  thousand.  He 
is  required  to  give  a  bond  conditioned  for  the  faithful  dis- 
charge of  the  duties  of  his  office,  and  to  deliver  up  all  papers, 
books,  records  and  other  things  appertaining  to  his  office 
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whole,  safe  and  undefaced  when  lawfully  reqnired  to  do  so. 
He  may  appoint  deputies,  for  whose  neglect  or  omission  of 
the  duties  of  his  office  he  is  liable  in  the  same  manner  as  for 
his  own  personal  neglect  or  omission.  By  section  9  it  is  made 
his  duty,  as  soon  as  practicable  after  the  filing  of  any  instru- 
ment in  writing  in  his  office  entitled  to  be  recorded,  to  record 
the  same  at  length,  in  the  order  of  time  of  its  reception,  in 
well  bound  books  to  be  provided  for  that  purpose.  By  sec- 
tions 10  and  11  he  is  required  to  give  a  receipt  to  the  person 
leaving  an  instrument  for  record,  and  to  indorse  npon  such 
instrument  the  time  when  the  same  was  filed  for  record,  and 
the  book  and  page  in  which  the  same  is  recorded. 

Section  12  provides  that  every  recorder  shall  keep  the  fol- 
lowing books: 

First.  An  entry  book,  in  which  he  shall,  on  the  receipt  of 
any  instrument  to  be  recorded,  enter  in  tlie  order  of  its  re- 
ception the  names  of  the  parties  thereto,  its  date,  the  day  of 
the  month,  hour  and  year  of  filing  the  same,  and  a  brief  de- 
scription of  the  premises,  indorsing  upon  such  instrument  a 
number  corresponding  with  the  number  of  such  entry. 

Second.  A  grantor's  index,  in  which  shall  be  entered  the 
name  of  each  grantor  in  alphabetical  order,  the  name  of  the 
grantee,  date  of  the  instrument,  time  of  filing,  kind  of  instru- 
ment, consideration,  the  book  and  page  in  which  it  is  re- 
corded, and  a  brief  description  of  the  premises. 

Third.  A  grantee's  index,  with  like  data  as  those  required 
by  the  grantor's  index. 

Fourth.  An  index  to  each  book  of  record,  in  which  shall 
be  entered  in  alphabetical  order  the  name  of  each  grantor 
and  grantee,  and  the  page  in  which  the  instrument  is  record- 
ed. 

The  Fifth  specification  is  as  follows:  "  When  required  by 
the  county  board,  an  abstract  book,  which  shall  show  by  tracts 
every  conveyance  or  incumbrance  recorded,  the  date  of  the 
instrument,  time  of  filing  the  same,  the  book  and  page 
where  the  same  is  recorded,  which  book  shall  be  so  kept  as  to 
show  a  true  chain  of  title  to  each  tract  and  the  incumbrances 
thereon^  as  shown  by  the  records  in  his  office.'' 
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Sijfth.  An  index  to  recorded  maps,  plats  and  subdivisions. 
Bucli  index  to  be  made  by  description  of  land  mapped  or  sub- 
divided, by  ran^e,  township,  section,  quarter  section,  etc. 

Section  19  provides  that  "  when  abstract  books  have  not 
been  kept  in  any  county  up  to  the  time  of  the  taking  effect 
of  this  act,  the  county  board  of  such  county  may,  if  they 
deem  it  expedient,  procure  such  abstract  books  to  be  made  in 
the  form  prescribed  in  this  act  at  the  cost  of  the  county, 
showing  a  connected  chain  of  title  and  incumbrances  up  to 
the  time  of  the  taking  effect  of  this  act." 

The  foregoing  are  all  the  provisions  relating  to  the  duties 
of  the  recorder  which  have  any  bearing  on  the  question  now 
under  consideration.  Clearly  none  of  them  impose  upon  the 
recorder  the  duty  of  making  out  and  certiiying  to  abstracts 
of  title,  nor  are  we  aware  of  any  law  authorizing  the  county 
board  to  impose  upon  the  recorder  any  additional  duties  be- 
yond those  designated  by  the  statute,  certainly  nvne  which 
he  could  be  required  to  perform  without  additional  compensa- 
tion. That  such  was  the  view  entertained  by  the  commission- 
ers themselves  is  shown  by  the  fact  that  for  several  years  they 
allowed  and  paid  him,  in  addition  to  his  salary  as  recorder, 
§1,000  per  annum  for  extra  services  in  the  abstract  business, 
including  the  making  out  and  certifying  to  abstracts. 

The  fifth  specification,  which  is  the  only  provision  that  can 
be  supposed  to  give  any  color  to  the  claim  of  appellee,  pro- 
vides only  for  the  Iccephifj  of  an  abstract  hooh^  **  to  be  so  kei)t 
as  to  show  a  true  chain  of  title."  The  duty  of  making  and 
certifying  to  abstracts  is  nowhere  mentioned  or  alluded  to, 
nor  can  any  such  duty  be  fairh'  implied  from  any  provision 
of  the  statute.  In  the  absence  of  any  other  provision  on  that 
subject,  we  must  presume  from  the  language  used  that  the 
legislature  intended  merely  to  provide  for  the  keeping  of  a 
book  for  the  convenient  use  of  the  public  in  examining  titles 
to  real  estate,  and  which,  like  the  record  of  deeds,  or  judicial 
records  of  the  different  courts,  should  be  open  to  the  insjiec- 
tion  and  examination  of  every  one. 

Such  a  book,  showing  in  a  condensed  form  matters  which 
could  otherwise  only  be  ascertained  by  a  protracted  exaniina- 
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tion  of  voluminous  record  books,  thereby  savinj^  time  aud 
expense,  would  be  of  public  benefit.  The  plain  wording  of 
the  statute  embraces  no  more  than  the  keeping  of  such  a  book, 
and  to  hold  that  the  delicate  and  responsible  duty  of  making 
and  certifj'ing  to  abstracts  of  title  was  thereby  imposed  upon 
the  recorder,  is  stretching  the  doctrine  of  implication  to  an 
unwarrantable  length.  The  fact  that  appellant  affixed  to  his 
signature  to  the  certificates  tlie  words  "  Ilecorder  of  Cook 
County,"  is  a  matter  of  no  moment,  if  he  was  not  authorized 
by  law  to  make  sucli  certificates  m  his  official  capacity.  The 
addition  of  the  words  must  be  taken  to  be  merely  desorijptio 
personcB. 

If  then  appellant,  at  the  instance  and  request  of  appelice, 
rendered  services  not  embraced  within  the  limits  of  his  duties 
as  recorder,  but  outside  thereof,  as  the  result  of  which  service 
he  has  money  in  his  liands  with  which  to  compensate  himself 
therefor,  it  would  seem  that  as  to  him  it  is  immaterial 
whether  the  countv  had  or  had  not  authority  to  enijaore  in  the 
business  in  respect  to  which  such  services  were  rendered, 
since  if,  on  the  one  hand,  the  county  had  authority  to  so 
employ  him,  it  had  authority  to  pay  him,  and  the  services  be- 
ing rendered,  a  promise  to  p;iv  would  be  implied.  If,  on  the 
other  hand,  the  county  had  no  legal  or  competent  authority 
to  engage  in  the  business  of  making  and  selling  abstracts,  and 
the  doing  so  was  ultra  vifes  the  corporate  powers  of  the 
county  board,  the  county  could  maintain  no  action  to  recover 
the  fruits  of  such  enter])rise  from  its  employe.  In  such  case 
the  law  leaves  the  parties  in  the  condition  in  which  they  have 
placed  themselves,  and  will  help  neither.  Thus,  taking  either 
horn  of  the  dilemma,  the  plaintiff's  action  must  equally  fail. 
Appellant  has  the  money  in  his  possession,  and  the  rule 
^* potior  conditio  defendentis^^  applies.  2  Par.  Con.  747; 
Ilowson  V.  Hancock,  8  Term,  575;  City  of  Champaign  v. 
llarman,  98  II!.  491;  Foote  v.  Emerson,  10  Vt.  338;  Pepper 
V.  Haight,  20  Barb.  429.  Had  appellant  paid  over  the  money 
to  the  county  treasurer,  and  this  were.a  suit  brought  by  him 
to  recover  it  back,  the  case  would  present  a  different  aspect. 

If  the  county  had  authority  to  engage  in  the  bubiness  of 
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making  and  selling  abstracts,  no  reason  is  perceived  from  the 
circumstance  that  appellant  held  the  office  of  recorder,  why 
the  board  might  not  employ  him,  as  it  might  any  other  per- 
son, to  take  the  charge  and  supervision  of  the  business-  The 
amount  retained  by  him  for  his  services  does  not  appear  to 
have  been  unreasonable.  The  supervision. of  a  business  re- 
quiring eighteen  or  twenty  clerks,  in  addition  to  the  responsi- 
bility of  certifying  to  the  correctness  of  abstracts,  for  which 
in  case  of  errors  or  mistakes  appellant  might  perhaps  he  held 
personally  liable  in  damages,  is  a  service  for  which  it  wonlJ 
seem  a  thousand  dollars  a  year  was  no  more  than  an  adequate 
compensation.  The  business  appears  t*)  have  been  managed 
faithfully  and  well,  and  it  resulted  in  large  profits  to  the 
county  over  and  above  all  expenses. 

We  are  of  opinion  that  both  the  merits  and  the  law  of  the 
case  are  with  appellant,  and  that  the  judgment  of  the  court 

below  ought  to  be  reversed. 

Judgment  revei'sed. 


Herman  Seimon  et  al. 

V. 

Peter  Allard. 

Replevin — Pleading. — In  an  action  of  replevin  ander  a  plea  of  justifica- 
tion, setting  up  the  judgment  against  D.,  and  levy  by  constable  upon  exe- 
cution issued  thereon,  and  that  the  goods  were  the  property  of  D.  and  noiof 
the  plaintiff,  and  that  the  officer  levying  was  a  constable  dejure,  evidence 
was  offered  to  prove  that  a  sham  sale  of  the  goods  had  been  made  by  D.  to 
plaintiff.  Held,  that  such  evidence  was  admissible  under  the  pleadings. 
Defendants  were  not  compelled  to  disclose  by  special  plea,  in  advance,  the 
grounds  of  their  attack. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
William  II.  Barnum,  Judge,  presiding.  Opinion  filed  Jan- 
uary 6,  1885. 

This  was  replevin  for  a  quantity  of  building  material  and 
apparatus,  brought  by  appellee,  Allard,  against  Seimon  and 
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tlie  Excelsior  Stone  Company.  The  declaration  contained 
counts  in  the  cepit  and  detinet.  The  defendants  pleaded  non 
cepitj  non  detinet,  property  of  the  goods  in  Philip  H.  Decker, 
and  fourthly,  the  recovery  of  a  judgment  by  the  Excelsior 
Stone  Company  against  Decker  for  $181.38  and  costs,  the 
seizure  by  Seimon,  as  constable,  of  the  goods  upon  an  execu- 
tion issued  on  said  judgment,  with  averments  that  said  goods 
were  the  property  of  Decker,  and  not  the  property  of  the 
plaintiff;  and  that  Seimon  was  a  constable  dejure,  and  acting 
as  such  at  the  time  of  the  levy.  Issues  were  taken  on  these 
several  pleas,  and  a  trial  by  jury  was  had  thereon,  resulting 
in  a  verdict  for  the  plaintiff,  with  damages  assessed  at  $32.50, 
on  which  the  plaintiff  had  judgment,  and  the  defendants  ap- 
pealed to  this  court. 

Messrs.  Matthews  &  Deckkr,  for  ap])ellant6;  that  fraud  in 
the  plaintiff's  claim  of  title,  in  replevin,  need  not  be  pleaded 
specially,  cited  Rogers  v.  Arnold,  12  Wendell,  33;  Anderson 
V.  Talcott,  1  Gilm.  371;  YanNamee  v.  Bradley,  69  111.  303; 
Gardiner  v.  Otis,  13  Wis.  450;  Harrison  v.  Jaquess,  29  Ind. 
208;  Boies  v.  Ilenney,  32  111.  130. 

Mr.  A.  A.  ExLiNE,  for  appellee. 

Wilson,  P.  J.  It  appears  from  the  bill  of  exceptions  that 
the  defendants  in  support  of  their  fourth  plea,  put  in  evidence 
the  judgment  against  Decker  set  out  in  the  plea,  the  execu- 
tion issued  thereon  and  the  levy  of  the  same  upon  the  goods 
in  question  by  Seimon  as  constable,  together  with  proof  of 
his  oflScial  character.  They  then  offered  to  prove  that  tlie 
goods  were  in  fact  the  property  of  Decker,  but  that  by  collu- 
sion between  him  and  the  plaintiff,  Allard,  who  claimed  to 
have  purchased  the  same  from  Decker,  the  title  was  fraudu- 
lently transferred  by  Decker  to  Allard  to  cover  it  up  and  pre- 
vent its  being  seized  by  Decker's  creditors.  This  evidence 
the  court  refused  to  receive,  on  the  ground  tl^at  it  was  not 
admissible  under  the  pleadings;  that  to  entitle  the  defendants 
to  show  that  a  sham  sale  of  the  goods  had  been  made  by 
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Decker  to  Allard,  it  should  have  been  specially  set  forth  by 
})lea,  to  which  ruling  the  defendants  excepted,  and  now  assign 
the  same  for  error. 

In  this  ruling  the  court  erred.  The  plea  contained  all  the 
necessary  averments  to  constitute  a  good  plea  of  justification 
under  the  facts  as  alleged.  By  the  introduction  in  evidence 
of  the  judgment  and  execution,  appellants  were  placed  in  a 
position,  as  judgment  creditors  of  Decker,  to  attack  the  title 
of  a  fraudulent  vendee  of  the  latter,  and  by  no  rule  of  plead- 
ing applicable  to  actions  of  replevin  were  they  required  to 
disclose  in  advance  the  grounds  of  their  attack. 

The  precise  question  arose  in  Strohni  v.  Hayes,  70  111.  41, 
where  the  plaintiff  claimed  title  by  virtue  of  a  chattel  mort- 
gage, and  the  defendant  was  permitted  to  go  into  proof  of 
fraud  in  the  execution  of  the  mortgage  without  any  plea  charg- 
ing fraud.  The  Supreme  Court  said,  "  the  party  attacking  in 
such  a  case  is  not  required  by  plea  to  disclose  the  ground  of 
the  attack.  He  who  produces  a  mortgage  in  evidence  is  pre- 
sumed to  be  prepared  to  show  it  was  made  in  good  faith,  and 
for  an  honest  purpose,  and  valid  in  other  respects." 

The  principle  decided  was  identical  with  that  involved  in 
the  present  case.  We  have  been  referred  by  counsel  to  no 
case,  nor  have  we  been  able  to  find  anv  after  an  extended 
•search,  holding  a  different  rule. 

For  the  error  of  the  court  above  indicated  the  judgment  is 
reversed  and  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


Jane  A.  Brooks 

V. 

The  People,  use,  etc. 

1.  Guardian's  BOND— JuDOsfRNT  Of  COURT  coNCLtTsivE  m»0N  s^^ 
TIES. — The  judgment  of  the  cuunty  court,  find  in  sr  the  amount  dneftova  a 
guardian  to  his  ward,  in  the  absence  of*  any  allegation  of  fraud  or  collo'^^"' 
is  conchisive  upon  the  sut^etiea  on  the  guaidian^s  bond  and  their  privies  ao(^ 
legal  representatives. 


J 
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2.  What  constitutes  sufficient  delivery.-— Delivery  ia  essential  to 
make  a  deed  effective,  and  this  delivery  must  be  in  the  lifetime  of  the 
grantor.  After  the  writing  has  been  signed  and  sealed,  any  acts  or  words 
which  clearly  manifest  an  intention  to  consummate  and  complete  it,  and  to 
part  absolutely  and  unconditionally  with  it  and  all  control  over  it,  ai'e  suffi- 
cient to  give  legal  existence  to  it  as  a  deed,  and  constitate  a  sufficient 
delivery. 

3.  Delivery  of  bond. — A  guardian's  bond  signed  by  one  surety  was 
presented  to  the  court  at  the  same  time  with  the  minor's  petition  nominnt- 
ing such  p'?rson  as  guardian;  the  court,  being  of  the  opinion  that  said  surety 
was  not  sufficient,  handed  the  bond  back  to  the  obligors.  Later  the  signa- 
tures of  two  additional  sureties  were  obtained.  Meanwhile  no  action  upon 
the  minor's  nomination  having  been  taken  by  the  court,  the  minor's  attorney, 
with  said  sureties,  appeared  in  court,  and  the  sureties  were  pronounced 
satisfactory,  the  judge  merely  saying,  "That  is  all  right,'*  and  the  attorney, 
without  saying  a  word,  handed  the  bond  to  the  judge  and  went  away.  The 
evidence  tended  to  show  that  thereupon,  at  the  request  of  the  sureties,  the 
judge  handed  the  bond  to  them  and  they  took  it  away  to  get  another  to  sign 
as  surety.  They  were  unsuccessful  in  this,  and  nothing  further  was  shown 
as  to  the  whereabouts  of  the  bond.  Soon  after,  before  the  guardian's  ap- 
pointment, one  of  these  sureties  died.  Held^  not  a  delivery  of  the  bond  in 
his  lifetime. 

Error  to  the  Circuit  Court  of  Cook  connty ;  the  Hon.  Will- 
iam H.  Barnum,  Judge,  presiding.  Opinion  filed  January  6, 
1885. 

This  was  an  action  of  debt  on  a  guardian's  bond,  brought 
by  the  people  of  the  State  of  Illinois,  for  the  use  of  Stanley 
13.  Sexton,  against  Jane  A.  Brooks,  the  widow  and  heir  at 
Jaw  of  Joseph  P.  Brooks,  deceased,  one  of  the  sureties  on  the 
bond.  The  bond  in  suit  was  one  given  by  Henry  M.  Curtis, 
as  guardian  of  said  Sexton,  and  was  in  the  penal  sum  of  $120,- 
000,  and  bore  date  January  3,  1873,  and  was  signed  by  George 
F.  Bissell,  Henry  E  Seelye  and  said  Brooks,  as  sureties.  Sex- 
ti>n,  at  the  date  of  the  bond,  was  between  nineteen  and  twenty 
years  of  age,  he  having  attained  the  age  of  nineteen  years  on 
the  twenty-third  day  of  August,  1872. 

It  appears  that  on  the  3d  day  of  January,  1873,  the  day 
the  bond  bears  date,  an  attorney  appeared  in  the  County  Court 
of  Cook  county  for  said  Sexton,  and  presented  Sexton's  peti- 
tion for  the  appointment  of  said  Curtis  as  his  guardian,  and 
also  a  guardian's  bond  signed   by  Bissell  alone  as  surety. 
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The  evidence  tends  to  show  that  Bissell  appeared  at  the  same 
time  and  justified  as  surety  in  the  sum  of  $40,000;  that  the 
county  judge  thereupon  stated  that  said  surety  would  not  be 
suflBcient;  that  the  attorney  handed  the  bond  to  the  jadge 
who  placed  upon  it  as  a  memorandum  the  figures  $40,000; 
that  the  judc^e  then  returned  the  bond  to  the  attorney,  who 
handed  it  to  Curtis  to  procure  additional  sureties.  It  appears 
that  the  clerk  of  the  court  placed  a  file  mark  on  both  the  pe- 
tition and  bond,  which  purport  to  show  that  said  papers  were 
both  filed  on  said  3d  day  of  January,  1873,  but  when  and  un- 
der what  circumstances  said  file  marks  were  placed  thereon, 
does  not  otherwise  clearly  appear. 

About  one  or  two  weeks  afterward,  Brooks  and  Seelye  hav- 
ing  in  the  meantime  also  signed  the  bond,  the  attorney  again 
appeared  in  court,  accompanied  by  Brooks  and  Seelye,  and 
their  justification  as  sureties  being  satisfactory,  the  jndge 
said,  "  That  is  all  right,"  and  the  attorney  handed  the  bond 
to  the  judge.  Seelye,  one  of  the  sureties,  testifies,  and  his 
testimony  on  this  point  is  nowhere  contradicted,  that  when 
the  bond  was  handed  to  the  judge,  according  to  his  recollec- 
tion, either  Brooks  or  the  witness  suggested  that  thej  get 
another  signature  on  it,  to  divide  the  responsibility  with  them; 
that  the  person  to  whom  they  proposed  to  apply  for  that  pnr- 
pose  was  one  0.  B.  Nelson;  that  the  judge,  on  their  making 
their  purpose  in  this  respect  known  to  him,  passed  the  bond 
down  to  them  and  that  they  took  it  away;  that  witness  shortly 
afterward  applied  to  Nelson  to  sign  the  bond  with  them, 
which  he  declined  doing.  What  was  then  done  with  the 
bond,  the  witness  does  not  recollect.  Nothing  fnrther  is 
shown  as  to  its  whereabonts,  and  nothing  further  seems  to 
have  been  done  in  the  matter  of  the  appointment  of  said 
guardian,  until  the  18th  day  of  July,  1873.  In  the  mean- 
time, on  the  28th  day  of  June,  1873,  Brooks  died. 

The  only  order  appearing  of  record  in  the  county  conrt  in 
relation  to  the  appointment  of  said  gnardiau,  or  to  the  pre- 
sentation, delivery  or  approval  of  said  bond,  was  entered  July 
18,  1873.    That  order  is  as  follows: 

'^  This  day  comes  Stanley  B.  Sexton,  a  minor,  aged  nine- 
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teen  j^ears,  on  the  25th  day  of  August,  1872,  a  resident  of  the 
county  of  Cook,  in  the  State  of  Illinois,  and  presents  and 
liles  his  petition  duly  verified,  praying  that  Henry  M.  Curtis, 
of  said  county,  may  be  appointed  guardian  of  his  estate. 

"  And  it  appearing  to  the  court,  from  all  tlie  allegations  con- 
tained in  said  petition  and  from  other  evidence,  that  the  said 
Stanley  B.  Sexton  is  a  minor  over  fourteen  years  of  ai^e;  tliat 
he  is  a  resident  of  said  Cook  county,  and  has  no  father  or 
mother  living,  or  otiier  legal  gnardian  residing  in  this  State, 
and  has  an  estate  consisting  of  real  estate  in  Chicairo,  and 
personal  propertj'  within  said  county  of  Ci>ok,  wiiich  is  esti- 
mated to  he  worth  about  $60,000,  and  tlie  said  Henry  M. 
Curtis  also  came  and  consented  to  act  as  such  guardian  if 
appointed. 

"  And  it  further  appearing  that  the  said  Henry  M.  Curtis 
is  a  friend  of  said  minor,  and  a  suitable  person  to  have  the 
custody,  nurture  and  tuition  of  tlie  said  minor,  and  the  care 
and  management  of  his  estate,  and  no  person  having  appeared 
to  oppose  the  appointment  of  a  guardian  to  said  minor,  or  to 
show  cause  why  the  prayer  of  said  petition  should  not  be 
allowed,  it  is  therefore  ordered  that  the  prayer  of  said  peti- 
tion be  granted:  Provided,  the  said  Henry  M.  Curtis  first  file 
in  this  court  his  bond  in  the  penal  sum  of  one  hundred  and 
twenty  thousand  dollars,  conditioned  and  payable  as  required 
by  law,  and  with  at  least  two  sufiicient  sureties,  to  be  approved 
by  this  court. 

"  Pursuant  to  the  foregoing  order,  now  comes  the  said 
Henry  M,  Curtis  and  presents  his  said  bond,  in  tlie  penal  sum 
of  one  hundred  and  t\^enty  thousand  dollars,  signed  and  sealed 
by  himself  as  principal,  and  by  George  F.  Bissell,  J.  P- 
Brooks  and  H.  E.  Seelye,  as  sureties,  and  said  bond  being 
read  and  considered  by  the  court,  and  appearing  to  be  in  due 
form  of  law,  and  the  court  !)eing  now  sufficiently  advised 
concerning  the  security  thereon,  and  the  same  being  deemed 
BuflScient  and  satisfactory,  it  is  thereupon  ordered  that  the 
said  bond  be  and  it  is  hereby  approved,  and  that  the  clerk  file 
and  record  the  same,  and  that  the  said  Henry  M.  Curtis  be 
and  he  is  hereby  appointed  guardian  as  aforesaid,  and  author 
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ized  to  have  the  custody,  nurture  and  tuition  of  the  said  minor, 
and  the  care  and  management  of  his  estate,  and  that  the  clerk' 
issue  letters  of  guardianship  accordingly  under  the  seal  of 
this  court  and  record  the  same." 

The  final  account  of  said  Curtis  as  the  guardian  of  said 
Sexton  seems  to  have  been  filed  on  the  22d  day  of  May,  187<), 
but  there  is  no  evidence  that  there  was  any  action  taken  upon 
it  at  that  time  b}'^  the  court,  but  by  an  order  entered  March 
4,  1880,  said  account  was  disapproved  and  ordered  to  be  re- 
stated. The  account  as  re-stated  showed  a  balance  in  tlio 
hands  of  the  guardian,  due  to  his  ward,  of  $55,141.10.  This 
account  was  approved,  and  the  guardian  was  ordered  to  pay 
said  sum  over  to  his  ward,  within  thirty  days  from  the  date 
of  said  order.  Ko  part  of  said  money  has  been  paid  to  said 
ward. 

Brooks  died  without  issue,  leaving  a  last  will  and  testa- 
ment, and  leaving  survivinii^  him  the  defendant,  his  widow. 
The  defendant  duly  renounced  under  said  will,  and  took  as 
her  dower  and  by  descent  from  her  husband,  all  his  personal 
estate  at^ter  the  payment  of  debts  and  the  expenses  of  admin- 
istration, the  same  amounting  to  nearly  $300,000.  ^o  claim 
was  ever  presented  by  Sexton  against  the  estate  of  Brooks  in 
the  county  court,  and  on  the  16th  day  of  November,  1875,  »» 
order  was  entered  declaring  the  estate  settled  and  discharging 
the  executors. 

The  trial,  which  was  before  the  court  and  a  jury,  resnlted 
in  .a  verdict  and  judgment  in  favor  of  the  plaintiflf  tor  $120,- 
000  debt,  and  $68,044.11  damages.  The  remaining  facts  are 
su^^ciently  stated  in  the  opinion  of  the  court. 

* 

Mr.  Charles  H.  Wood  and  Mr.  W.  II.  Swiff,  for  plaintiff 

in  error. 

Messrs.  Swe'it,  Haskell  &  Grosscup,  for  defendant  in  ^^^^^^ 
that  the  bond  was  a  valid  obligation  upon  the  obligors*  cite<i 
Green  v.  Ward  well,  17  III.  278;  Broome  v.  United  States  1^ 
How.  143;  Moore  v.  State,  9  Mo.  330;  People  v.  Jahr, -*^ 
Mich.  461. 
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The  obligation  and  validity  of  tlie  bond  did  not  begin  with 
the  date  of  its  approval  by  the  county  court.  It  was  a  valid 
and  obligatory  bond  from  the  time  of  its  delivery  and  accept- 
ance, though  no  such  approval  had  ever  been  formally  made: 
Broome  v.  United  States,  15  How.  143;  Green  v.  Wardwell, 
17  111.  278;  Town  of  Ashkum  v.  Lake,  12  Brad  well,  25;  Jones 
v.  State,  7  Mo.  81. 

Acceptance  and  approval  are  not  synonymous  terms  in  law: 
1  Bouvier's  Law  Dictionary,  47;  2  Parsons  on  Contracts,  221. 

The  delivery  and  acceptance  of  a  bond  is  a  question  of  fact 
properly  submitted  to  the  jury:  Lindsay  v.  Lindsay,  11  Vt- 
621 ;  8  Watts  (Pa.),  9. 

As  to  acceptance  of  a  bond:  Keefer  v.  Walker,  39  111.  413; 
Frizzle  v.  Beach,  1  Dana's  K.  (Ky.)  211;  Masterson  v.  Cheek, 
23  111.  72;  Bryan  v.  Wash,  2  Gilm.  557;  Willard  v.  Same,  4 
Mass.  447;  Hatch  v.  Same,  9  Mass.  307;  Church  v.  Gilman, 
15  Wend.  656. 

The  fact  that  all  the  acts  necessary  to  the  appointment  of 
the  guardian  were  not  yet  completed  at  the  time  of  the  deliv- 
ery of  the  bond,  does  not  make  it  any  the  less  a  valid  and 
binding  obligation  upon  the  obligors  from  the  date  of  its  de- 
livery: Broome  v.  U.  S.,  15  IIow.  143;  Perry  man's  Case,  5 
Coke,  84-6;  Graham  v.  Same,  1  Vesey,  Jr.,  272;  Froset  v. 
Walch,  51  Year  Book,  27  Hen.  VI;  13  Viner,  Fait's  Plea, 
7,  p.  25;  Foster  v.  Mansfield,  3  Met.  412;  O'Kelly  v.  Same, 
8  Met.  436;  Exton  v.  Scott,  6  Sim.  31. 

The  obligors  are  estopped  by  the  recitals  of  the  bond  from 
denying  that  the  principal  obligor  was  such  guardian:  Green 
V.  Wardwell,  17  111.  278;  Allbee  v.  People,  22I1J.  533;  Otto 
V.Jackson,  35  111.  359;  Shaw  v.  Ilavekluft,  21  III.  127;  Shroyer 
V,  Richmond,  16  Ohio,  455;  Charles  v.  Haskins,  14  la.  269; 
Fredgo  v.  State,  3  Gill  &  Johnson,  103. 

As  to  revocation  of  bond:  Ivnotts  v.  Butler,  10  Rich.  Eq, 
S.  C.  143;  Fennell  v.  Maguire,  21  Cp.  Canada,  C.  P.  R.  134: 
Bradburry  v.  Morgan,  1  II.  &  C.  249;  Ilassell  v.  Long,  2  M. 
&  S.  370;  Calver  v.  Jordan,  7  B.  &  C.  809;  Hough  v.  Warr, 
1  C.  &  P.  151. 

As  to  the  finding  of  the  oounty  court  as  to  amount  due  be- 
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uxor  conclusive  upon  sureties:  Ralston  v.  Wood,  15  111.  159: 
Ammons  v.  People,  11  111.  6;  Jessup  v.'Same,  102  111.  480; 
Iloush  V.  People,  66  111.  178;  Ream  v.  Lynch,  7  Eradwell, 
161. 

Bailey,  J.  The  defendant  has  assigned  for  error,  among 
other  things,  the  decision  of  the  circuit  court  overralins:* 
demurrer  to  the  second  replication  to  the  defendant's  eighth 
plea.  Said  plea  alleges,  in  substance,  that  Sexton  attained 
his  majority  August  25,  1874,  and  that  Curtis,  his  guardian, 
thereupon  entered  into  a  copartnership  with  hira  in  the  oyster 
and  iish  business,  which  business  was  afterward  carried  on  bj 
said  Curtis  and  Sexton,  as  copartners,  until  the  fall  of  1875; 
that  during  said  copartnership,  and  after  said  Sexton  had  at- 
tained his  majority,  and  with  his  assent,  a  large  portion  of  his 
estate  in  the  hands  of  Curtis,  his  guardian,  to  wit,  $60,000, 
was  used  in  said  business,  and  by  reverses  therein  became 
wlioUy  lost,  and  that  the  sums  so  used  and  lost  greatly  exceed 
the  sums  due  said  Sexton  from  said  Curtis,  as  his  guaixlian, 
at  the  commencement  of  this  suit  or  since. 

The  second  replication  to  this  plea  alleges,  in  substance, 
that  on  the  22d  day  of  May,  1876,  said  Curtis,  as  guardian, 
filed  his  final  account  in  the  County  Court  of  Cook  county, 
and  that  at  the  February  term,  1880,  of  said  court,  said  ac- 
count came  before  said  court  for  consideration  and  approval* 
and  that  said  Sexton  impleaded  said  Curtis  upon  the  correct- 
ness of  said  account,  and  that  such  proceedings  were  thereupon 
had  thenion,  that  it  was  found  by  the  court  that  there  was  due 
from  said  Curtis,  as  guardian,  on  his  accx)unt,  to  said  Sexton, 
the  sum  of  $55,141.10,  which  judgment  still  remains  in  tuU 
force. 

The  question  raised  by  the  demurrer  is,  whether  tho  JQ^n^ 
ment  of  the  county  court,  finding  the  amount  due  frani  tlie 
guardian  to  his  ward,  on  final  settlement,  is  conclusive  upon 
the  sureties  on  the  guardian's  bond  and  their  legal  representa- 
tives and  privies,  or  is  only  prinmjhcie  evidence,  as  to  theni, 
of  the  amount  due.  On  this  point  the  law  seems  to  be  tut> 
well  settled  to  admit  of  serious  controversy. 
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In  Amnions  v.  The  People,  11  111.  6,  in  a  suit  Bgainst  a 
surety  on  a  guardian's  bond,  it  was  held,  that  an  adjudication 
bj  the  probate  court,  ordering  a  guardian  to  pay  a  certain 
sum  of  money  over  to  his  successor,  was  obligatory  upon  his 
sureties,  and  could  be  impeached  only  for  fraud  or  collusion, 
it  being  an  order  of  the  court  which,  by  the  very  terms  of  the 
bond,  the  sureties  undertook  that  the  guardian  should  comply 
with.  In  Ealston  v.  Wood,  15  111.  159,  the  same  rule  was  ap- 
plied in  the  case  of  an  administrator's  bond,  and  in  Housh  v. 
The  People,  6t)  111.  178,  to  the  bond  of  an  executor.  See,  also. 
Freeman  on  Judgments,  §  180,  where  the  same  rule  is  laid 
down,  and  the  leading  authorities  cited. 

In  the  absence,  then,  of  any  allegation  of  fraud  or  collusion, 
the  order  of  the  county  court  must  be  held  to  be  conclusive 
upon  the  sureties  on  theguardian'a  bond,  and  being  conclusive 
upon  them,  it  must  also,  upon  well  recogiiized  principles  of 
law,  be  held  to  be  conclusive  upon  their  privies  and  legal 
representatives. 

But  the  principal  question  in  the  case,  and  the  one  to  which 
our  attention  has  been  mainly  directed,  is,  whether  the 
evidence  shows  a  delivery  of  the  guardian's  bond  prior  to  the 
death  of  Brooks. 

If  there  was  no  delivery  before  his  death,  it  is  clear  that 
there  could  be  none  afterward,  which  would  render  the  bon'd 
obligatory  upon  him  or  his  legal  representatives.  As  said  in 
Iluey  V.  Huey,  65  Mo.  689,  *' delivery  is  essential  to  make  a 
deed  effective  and  this  delivery  must  be  in  the  lifetime  of  the 
grantor."  So,  in  Jackson  v.  Leek,  12  Wend  106,  it  is  held, 
that  a  deed  of  land  takes  effect  from  its  delivery^  and  although 
siiined,  sealed  and  acknowledged,  if  it  be  not  actually  delivered 
by  the  grantor  during  his  life,  nothing  passes  by  it,  delivery 
after  the  death  of  tlie  grantor  being  no  delivery.  To  the  same 
effect  are  the  cases  of  Jackson  v.  Phipps,  12  John.  418; 
Carey  v.  Dennis,  13  Md.  1;  Cook  v.  Brown,  34  N.  II.  460; 
Miller  V.  Physick,  24  Ark.  244;  Jackson  v.  Rowland,  6  Wendw 
666;   and  Baldwin  v.  Maultsby,  5  Iredell,  505. 

Was  there  a  delivery  of  the  bond  in  the  lifetime  of  Brooks? 
There  is  no  precise  or  set  form  in  which  a  delivery  must  be 
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made.  A  deed  may  be  delivered  by  words  witliont  acts,  or 
by  acts  without  words,  or  by  both  acts  and  words.  Shep. 
Touch.  58.  After  the  writing  has  been  signed  and  sealed, 
any  acts  or  words  which  clearly  manifest  an  intention  to  con- 
811  inmate  and  complete  it,  and  to  part  absolntely  and  uncon- 
ditionally with  it  and  all  control  over  it,  are  sufficient  to  give 
len^al  existence  to  it  as  a  deed,  and  constitute  a  sufficient 
delivery.  The  Supreme  Court,  in  Bryan  v.  Wash,  2  Gilni. 
557,  Gunnell  v.  Cockerill,  79  111.  79,  and  Bvars  v.  Spencer, 
101  Id.  429,  has  defined  the  requisites  of  a  valid  delivery  of  a 
deed  in  substantially  the  same  language  we  have  here  em- 
ployed, and  the  same  rnle  is  fully  sustained  by  all  the  author- 
ities. Ruckman  v.  Ruckman,  32  N.  J.  Eq.  259;  Cuok  v. 
Brown,  M  N.  H.  460;  Prutsman  v.  Baker,  30  Wis.  644: 
Younge  v.  Gilbeau,  3  Wal.  636;  Folly  v.  Vantnyl,  4  Haist. 
193;  Thatcher  v.  St.  Andrews  Church,  37  Mich.  264;  John- 
son V.  Farley,  45,  ]S^.  H.  505;  Brittain  v.  Work,  13  Neb.  347; 
Huey  V.  Iluey,  65  Mo.  689;  Crawford  v.  Bertholf,  Saxt  458; 
Cannon  v.  Cannon,  11  C.  E.  Green,  316;  Farlee  v.  Farlee,  1 
Zabr.  279;  Ducr  v.  James,  42  Md.  492;  3  Washb.  on  Real 
Prop.  282. 

Applying  the  foregoing  rule  to  the  evidence  before  ns,  when 
must  the  bond  in  question  be  deemed  to  have  been  delivered? 
Certainly  not  on  the  3d  day  of  January,  1873,  when  it  was 
first  presented  to  the  judge  of  the  county  court,  for  at  that  time 
it  had  not  been  signed  by  either  Brooks  or  Seelye,  and  the  only 
object  of  presenting  it  to  the  judge  seems  to  have  been  to  as- 
certain, provisionally,  whether  the  surety  who  had  then  signed 
would  be  deemed  sufficient.  It  was  handed  to  the  judge  after 
he  had  expressed  the  opinion  that  said  surety  was  not  sufficient, 
for  the  mere  purpose  of  enabling  him  to  place  upon  it,  for  fu- 
ture reference,  a  memorandum  of  the  amount  in  which  said 
surety  had  justified,  and  it  was  then  returned  to  the  obligors. 
It  is  apparent,  moreover,  that  nothing  done  at  that  time  could 
have  any  bearing  upon  the  rights  or  obligations  of  Brooks,  as 
he  was  not  then  a  party  to  the  instrument 

A  week  or  two  later,  after  the  signatures  of  Brooks  and 
Seelye  had  been  obtained,  the  bond  was  again  presented  to  the 
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county  judo^e,  and  the  decision  of  the  case  must  depend  upon 
the  legal  effect  to  bo  given  to  what  was  said  and  done  on  that 
occasion.  It  should  be  remembered  that  at  that  time  S^jxton, 
the  minor,  had  tiled  his  petition,  selecting  and  nominating 
Curtis  for  his  guardian,  but  no  action  had  been  taken  by  the 
court  approving  or  disapproving  of  such  nomination,  nor 
was  any  such  action  taken  or  a  guardian  appointed  by  the 
court  until  tlie  18th  day  of  July  following.  While  the  pro- 
ceeding was  in  this  situation.  Sexton's  attorney  appeared  in 
court,  accompanied  by  the  two  additional  sureties,  and  the 
sureties  being  examined  were  pronounced  satisfactory,  the 
judge  announcing  his  decision  in  relation  thereto  by  merely 
saying,  "That  is  all  right."  Thereupon  the  attorney,  without 
saying  a  word,  handed  the  bond  to  the  judge  and  went  away. 
As  to  what  subseque.  tl/  became  of  the  bond,  he,  as  he  testi- 
fies, has  no  knowledge. 

Here  certainly  were  no  loords  indicating  an  intention  to 
part  absolutely  and  unconditionally  with  the  bond  and  all 
control  over  it,  and  the  delivery,  if  made  at  all,  was  accom- 
plished by  the  mere  act  of  handing  the  bond  to  the  judjL!:f» 
unaccompanied  by  any  words  manifesting  the  obligor's  inten- 
tion. 

It  may  well  be  doubted  whether  at  that  time  the  county 
judge  had  any  legal  authority  to  accept  a  delivery  of  the 
bond.  The  statute  requires  the  county  court  to  take  a  bond 
of  the  guardian  appointed  by  it,  and  it  would  seem  from  the 
language  of  the  statute,  that  neitlier  the  duty  nor  the  power 
to  take  a  bond  arises  until  the  appointment  has  been  made. 
Here,  Curtis  had  not  been  appointed  guardian  and  there  was 
no  certainty  that  he  ever  would  be.  Before  the  apjiointment 
could  be  made,the  court  was  required  to  pass  judicially  upon  his 
suitableness  for  the  position,  and  until  that  had  been  done  and 
his  appointment  made  or  at  least  determined  upon,  no  bond 
was  due  from  him.  It  was,  of  course,  entirely  proper  for  him 
to  prepare  his  bond  and  obtain  the  opinion  of  the  court  as  to 
its  sufficiency  in  anticipation  of  his  appointment,  but  it  is,  to 
say  the  least,  doubtful  whether  the  judge,  before  any  authority 
to  require  a  bond  arose,  had  power  to  accept  the  delivery  of  a 
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bond,  60  as  to  give  it  present  legal  existence  as  the  bond  of 
the  proposed  guardian,  and  his  proposed  sureties. 

Bat,  waiving  this  point,  was  the  mere  act  of  handing  the 
bond  to  the  judge  so  clear  a  manifestation  of  the  intention 
of  the  obligors  to  part  absohitely  and   unconditionally  with 
it  and  all  control  over  it,  as  to  constitute  in  law  a  delivery? 
As  said   in  Black  v.  Shreve,  13  N.  J.  Eq.  455,  "  Mere  tradi- 
tion of  a  sealed  instrument,  even  to  the  party  in  whose  favor 
it  is  drawn,  does  not  necessarily  in  all  cases  make  it   a  deed. 
A  deed  complete  in  form,  signed  and  sealed,  may  be  handed 
to  the  party  for  inspection.     If  ho  refuse  to  return  it,  and 
claim  that  the  mere  tradition  of  the  paper  so  executed  was 
a  legal  delivery,  he  could  not  hold  it.     The  answer  would  he 
that  the  tradition,  although  to  the  party,  was  not  a  delivery 
of  the  paper  as  a  deed.     It  was  not  a  final  parting  with  tlie 
custody  of  the  paper.     A  taking  under  snch  circumstances 
would  be  a  tortious  taking.     Trover  would  lie  for  the  paper.'' 
And  as  said  in  Steel  v.  Miller,  40  Iowa,  402,  "  Tiie  question  of 
delivery  is  always  one  of  intention  of  the  parties.     If  the  deed 
passes  into  the  hands  of  the  grantee,  without  intention  on  the 
part  of  the  grantor  that  it  shall  become  operative  and  be  used 
for  the  purpose  intended,  it  is  not  a  delivery." 

It  would  not  be  inconsistent  with  the  facts  proved  in  this 
case  to  assume  that  the  bond  was  handed  to  the  judge  tu 
enable  him  to  inspect  it,  so  as  to  satisf)^  himself  that  it  was 
in  due  form  and  conditioned  according  to  law,  or  so  as  to  l)e 
able  to  identify  it  when  it  should  thereafter  be  presented  to 
liim  for  approval.  On  the  former  occasion  it  was  handed 
to  him  so  that  he  might  place  on  it  a  memorandum  for  future 
reference,  and  it  would  do  no  violence  to  the  evidence  to 
assume  that  on  this  occasion  it  was  handed  to  him  for  some 
similar  purpose.  Where  the  evidence  is  equally  consistent 
with  two  conflicting  hypotheses,  it  can  not  be  said  to  furnish 
clear  proof  of  either. 

In   this  connection  considerable  stress  is  souffht  to  be  lai<I 

upon  the  fact  that  the  bond  appears  to  have  been  filed  by  the 

clerk  of  the  county  court;  but  we  are  unable  to  perceive  h(»w 

'^at  fact  can  have  any  significance,  fts  it  appears  from  the  file 
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mark  that  the  paper  was  filed  January  3,  1873,  the  day  it  was 
first  presented  to  the  court.  The  fact  that  it  was  filed  at  that 
time  aflords  no  evidence  of  its  delivery  by  Brooks  or  Seelye, 
as  they  did  not  sign  it  and  so  could  not  have  delivered  it  until 
a  week  or  two  afterward. 

But  however  doubtful  the  question  of  delivery  may  other- 
wise be,  it  is,  in  our  opinion,  set  at  rest  by  the  testimony  of 
Seelye  in  relation  to  the  disposition  made  of  the  bond  at  the 
time.  He  testifies,  and  there  is  no  evidence  tending  in  the 
least  to  rebut  his  testimony  in  this  respect,  that,  according  to 
liis  recollection,  he  and  Brooks,  while  in  court  on  the  occasion 
above  referred  to,  concluded  to  jsret  another  suretv  on  the  bond 
to  divide  the  liability  with  them,  and  so  stated  to  the  judge, 
and  that  he  immediately  handed  down  to  them  the  bond  and 
that  they  took  it  away.  Their  attempt  to  obtain  another 
surety  seems  to  have  been  unsuccessful,  but  there  is  no  evi. 
dence  that  they  returned  the  bond. to  the  judge,  and  the  record 
is  silent  as  to  who  had  custody  of  it  down  to  July  18,  1873. 
The  act  of  these  two  obligors  in  taking  the  bond  away,  and 
that  of  the  judge  in  handing  it  to  them  and  permitting  them 
to  retain  custody  of  it,  are  inconsistent  with  the  hypothesis 
that  said  obligors,  when  they  appeared  to  justify  as  sureties, 
intended  then  and  there  to  part  absolutely  and  uncondition- 
ally with  the  bond  and  all  control  over  it,  and  the  mere  hand- 
ing of  it  to  the  judge  by  the  attorney  with  no  words  explain- 
ing or  giving  character  to  the  act,  can  not,  in  the  light  of  the 
disposition  thus  shown  to  have  been  immediately  made  of  the 
paper,  be  held  to  constitute  a  delivery. 

The  hypothesis  that  the  bond,  instead  of  being  left  in  court 
was  taken  away  by  Brooks  and  Seelye,  is  corroborated  by  the 
recitals  in  the  order  of  the  county  court  of  July  18,  1873. 
Tliat  order  recites  that  Curtis,  on  receiving  his  appointment 
as  guardian,  came  and  presented  said  bond,  and  that  the  same 
being  considered  by  the  court,  and  being  deemed  sufficient 
and  satisfactory,  was  approved  and  ordered  to  be  filed  and 
recorded.  It  is  unnecessary  for  us  to  determine  whether  this 
record  should  be  given  the  conclusive  effect  claimed  for  it  by 
the  counsel  for  the  defendant,  but  it  can  not  be  doubted  that. 
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as  between  the  parties  thereto  and  their  privies,  its  recitals 
furnish  evidence  of  a  very  cogent  nature.  This  record  shows 
that  on  said  18th  day  of  July,  1873,  the  bond  was  presented 
to  the  court  by  the  principal  obligor,  thus  showing,  iuferen- 
tially  at  least,  that  at  tlie  time  of  its  presentation  it  was  in 
his  possession,  and  not  in  the  possession  of  the  court. 

We  are  of  the  opinion  then  that  the  evidence  fails  to  sliow 
a  delivery  of  the  bond  in  the  lifetime  of  Brooks.  In  the 
absence  of  such  delivery  it  failed  to  become  operative  as  to 
him,  and  therefore  can  not  be  enforced  against  the  defendant. 
It  follows  that  the  verdict  of  the  jury  is  unsup]x>rted  by  the 
evidence,  and  that  the  judgment  must,  for  that  reason,  be  re- 
versed and  the  cause  remanded. 

Judgrment  reversed. 


16    ffiSI 
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V. 

RoLLiN  P.  Blanchard,  Adra'r,  etc. 

1.  Walking  on'  railkoad  track. — Where  a  party  chooses  for  his 
pathway  the  main  track  of  a  railway  upon  which  ensrioes  and  cars  will 
approach  him  only  from  behind,  it  becomes  his  duty  to  keep  an  outlook  for 
danger  in  that  direction.  When  a  party  thus  places  himself  knowingly  and 
voluntarily  in  a  place  of  great  danger,  ordinary  prudence  requires  of  him  a 
vigilance  correspondingly  great. 

2.  Trespasser — Degree  op  care. — A  party  trespassing  upon  grounds 
where  he  has  no  right  to  be,  is  held  to  the  exercise  of  a  higher  degree  of 
care  and  vigilance  for  his  own  uafety  than  would  be  exacted  of  him,  if  he 
were  there  in  the  exercise  of  a  legal  right. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  lion. 
Ellioti  Anthony,  Judge,  presiding.     Opinion  filed  January 

6,  1885. 

Mr.  Cyeus  D.  Roys  and  Mr.  Pliny  B.  SMmi,  for  appel- 
lant; that  a  person  usin^  the  private  right  of  way  of  a  railroad 
company  for  his  own  convenience,  is  a  trespasser,  and  can  not 
recover  for  an  injury  occurring  through  the  fault  of  a  railroad 
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company  while  so  there,  unless  the  injury  be  willfully  inflicted, 
cited  L.  S.  &  M.  S,  Ky.  Co.  v.  Hart,  87  111.  534;  Garland  v.  C.  & 
N.  W.  Ry.  Co.,  8  Brad  well,  576;  G.  &  C.  U.  R.  R.  Co.  v. 
Jacobs,  20  111.  478;  L  C.  R.  R.  Co.  v.  Godfrey,  71  111.  500; 
I.  C.  R.  R.  Co.  V.  Hetherington,  83  111.  510, 

Messrs.  Dent,  Black  &  Cratty  Bros.,  for  appellee. 

Bailey,  J.  This  was  an  action  on  the  case  brought  by 
Rollin  P.  Blanchard,  administrator  of  the  estate  of  John  W. 
Riordan,  deceased,  against  the  Lake  Shore  and  Michigan 
Southern  Railway  Company,  to  recover  damages  for  the  death 
of  the  plaintift''8  intestate  caused,  as  is  alleged,  by  the  negli- 
gence of  the  servants  of  the  defendant.  Riordan,  a  lad  sixteen 
years  of  age,  was,  at  the  time  of  his  death,  working  in  the 
employ  of  the  Chicago  and  Northwestern  Railroad  Company, 
in  its  freight  bouse  or  transfer  depot,  on  the  west  side  of  Jef- 
ferson street,  between  Sixteenth  and  Meager  streets,  Chicago. 
This  freight  house  stands  about  thirty  or  forty  feet  south  of 
Meager  street,  and  runs  from  Jefferson  street  west,  about  five 
lumdred  feet,  toward  Union  street,  the  next  street  west.  South 
of  this  freight  house,  in  the  same  block,  running  along  Six- 
teenth street  the  entire  distance  from  Jefferson  to  Union  street, 
is  a  freight  house  of  the  Chicago,  Burlington  and  Quincy 
Railroad  Company,  and  anotlier  freight  house  of  that  company 
stands  east  of  Jefferson  street.  Running  west  from  the  freiglit 
house  of  the  Chicago  and  Northwestern  Railway  Company 
are  three  tracks,  one  extending  through  the  center  and  one 
along  either  side  of  the  building,  and  south  of  these  tracks  and 
i»early  parallel  therewith,  are  a  large  number  of  tracks  of  the 
Chicago,  Burlington  and  Quincy  Railroad  Company,  there  be- 
ing in  all  about  thirty  tracks  at  the  freight  houses,  of  which 
fifteen  run  west  across  Union  street,  and  thirteen  across  Hal- 
Bted  street,  the  street  next  west  of  Union.  Two  of  the  Chica- 
go, Burlington  and  Quincy  tracks  are  main  tracks, one  being 
used  exclusively  for  trains  running  east  and  the  other  for 
trains  running  west. 

The  deceased,  at  the  time  of  his  death,  was  living  with 
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his  parents  on  Seventeenth  street,  the  next  street  BOiUh 
of  Sixteenth,  and  a  block  and  a  half  west  of  Halsted 
street.  On  that  day  he  was  working  near  the  west  end  of 
the  Chicago  and  Northwestern  freight  house,  and  when, 
at  twelve  o'clock,  the  signal  for  dinner  was  given,  he,  with 
other  workmen,  went  out  of  the  west  end  of  the  freiglit  house 
and  walked  west  along  the  Chicago  and  Northwestern  tracks 
to  a  point  about  midway  between  Union  and  Halsted  streets. 
There  he  turned  south,  crossing  a  number  of  intervening 
tracks,  until  he  reached  the  Chicago,  Burlington  and  Quiucy 
main  track,  used  for  trains  running  west.  He  then  turned 
west,  and  proceeded  upon  and  along  the  track  until  he  reached 
a  point  about  two  feet  east  of  the  west  line  of  Halsted  street, 
where  he  was  overtaken  by  an  engine  running  west,  and  in 
stantly  killed. 

The  day  appears  to  have  been  a  cold  one,  with  the  wind 
blowing  quite  strongly  from  the  west.  The  deceased  had  on 
at  the  time  a  cap  drawn  down  over  his  ears,  and  w'as  walkinp^ 
rapidly,  and  it  does  not  appear  that  he  listened  or  looked  be- 
hind him  for  an  approaching  engine,  although  there  was  noth- 
ing to  obstruct  his  vision  for  at  least  a  quarter  of  a  mile  along 
the  track.  He  had  been  workino:  in  the  same  freiijht  lionso 
for  three  months  previously,  and  seems  to  have  been  accus- 
tomed to  make  his  way  home  over  substantially  the  same 
route,  and  so  must  be  presumed  to  have  been  familiar  with 
the  dangers  by  which  it  was  surrounded.  As  to  all  these  facts 
tliere  appears  to  be  no  substantial  conflict  in  the  evidence. 

The  conclusion  seems  to  be  inevitable,  that  at  and  immedi- 
ately previous  to  his  death,  the  deceased  was  not  in  the  exer- 
cise of  ordinary  care.  He  is  shown  to  have  been  a  lad  of  more 
than  average  activity  and  intelligence,  and  in  full  possession 
of  his  senses  of  sight  and  hearing.  Waiving  the  question  of 
his  negligence  in  selecting  a  dangerous  route  when  a  safe  one 
along  a  public  street  was  open  to  him,  it  can  not  be  doubted 
that,  when  he  chose  for  his  pathway  to  his  home  the  main 
track  of  a  railway,  and  that  track,  too,  the  one  upon  which 
engines  and  cars  would  approach  him  only  from  behind,  it 
became  his  duty,  in  obedience  to  one  of  the  plainest  dictates 
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of  ordinary  prudence,  to  keep  an  outlook  for  danger  in  that 
direction.  He  placed  himself  knowingly  and  voluntarily  in 
a  place  of  great  danger,  and  ordinary  prudence  required  of 
him  a  vigilance  correspondingly  great. 

It  has  been  held,  in  numerous  cases  in  this  and  other  States, 
that  it  is  the  duty  of  a  person  about  to  cross  a  railway  track 
to  look  and  listen  to  ascertain  whether  engines  or  trains  are 
approaching,  and  if  this  is  so,  it  is  a  fortiori  his  duty  to  look 
and  listen  when  he  undertakes  to  walk  upon  and  along  a  track, 
thus  making  use  of  it  as  a  pathway  from  one  place  to  another 
where,  as  in  this  case,  it  appears  that  engines  and  trains  are 
very  frequently  passing. 

It  should  also  be  noticed,  as  the  evidence  seems  clearly  to 
show,  that  the  deceased  was  on  said  track  without  right,  and 
so  was  a  mere  trespasser.  The  track  where  he  was  walking 
does  not  appear  to  have  been,  in  any  just  sense,  a  part  of  the 
"  depot  grounds  "  of  either  of  the  railroad  companies  owning 
the  tracks.  It  was  separated  from  the  freight  liouses  by 
Union  street,  and  was  almost  ablock  west  of  that  street,  and  so 
was  not  a  place  where  the  public  had  an  implied  right  to  pass 
and  repass  in  going  to  and  from  said  freight  houses.  The  de- 
ceased, while  trespassing  upon  grounds  where  he  had  no  right 
to  be,  was  manifestly  held  to  the  exercise  of  a  liigher  degree 
of  care  and  vigilance  for  his  own  safety  than  would  have  been 
exacted  of  him  if  he  had  been  there  in  the  exercise  of  a  legal 
right. 

The  rule  seems  to  be  well  established  that,  to  authorize  a 
recovery  on  the  ground  of  mere  negligence,  as  distinguished 
from  a  willful  tort  of  the  defendant,  it  must  appear  that  the 
party  injured  exercised  ordinary  care,  such  as  a  reasonably 
prndent  person  will  adopt  for  the  security  of  his  person  or 
property,  to  avoid  the  injury  complained  of.  C,  B.  &  Q.  R. 
R.  Co.  V.  Johnson,  103  111.  512.  That  the  deceased  was  not 
in  the  exercise  of  this  degree  of  care  see»ns  to  be  the  only  in- 
ference legitimately  and  fairly  arising  from  the  evidence. 

In  Austin  v.  C.  R.  I.  &  P.  R.  R.  Co.,  91  111.  35,  it  is  said: 
"  This  court  has  repeatedly  held,  that  to  walk  upon  the  track 
of  a  railroad,  without  looking  in  both  directions  to  discover 
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approacliintr  engines  or  trains,  when  the  exercise  of  such  pre- 
cautions would  discover  either  the  one  or  the  other,  is  such 
negligence  as  will  preclude  a  recovery,  unless  the  injury  be 
williully  or  wantonly  inflicted  by  the  defendant."  The  nu- 
merous cases  cited  by  tlie  learned  justice  wlio  delivered  the 
opinion  of  the  court  in  that  case,  renders  the  further  citation 
of  authorities  on  this  point  unnecessary  here. 

There  is  no  evidence  in  the  record  from  which  the  jury 
could,  in  our  opinion,  legitimately  find  that  the  deceased  was 
willfully,  intentionally  or  wantonly  killed,  and  it  follows  that 
the  verdict  of  the  jury,  finding  the  defendant  guilty,  is  unsup- 
ported by  the  evidence.  The  onl)'  evidence  given  by  the 
plaintiff  tending  to  identify  the  engine  by  which  the  deceased 
was  killed  as  an  engine  belonging  to  the  defendant,  is  that  of 
two  or  three  witnesses,  who  noticed  on  it  the  letters  "  L  S. 
&  M.  S.,"  as  it  passed.  The  plaintiff  also  gave  evidence  tend- 
in  fr  to  show  that  the  engine  was  running  at  tlie  rate  of  ten 
miles  an  hour  or  perhaps  a  little  more,  and  that  no  bell  was 
rung  or  whistle  sounded  before  reaching  the  place  w^here  tlie 
deceased  was  walking;  that  after  the  deceased  was  killed,  the 
engine  apparently  slowed  up  a  little,  and  then  went  on  with- 
out stopping.  This  is  all  that  was  shown,  as  none  of  the 
plaintift^'s  witnesses  seem  to  have  noticed  the  emploj'es  them- 
selves who  had  charge  of  the  engine,  or  are  able  to  give  any 
evidence  as  to"  what  they  were  doing. 

On  the  part  of  the  defendant  it  was  shown  tliat,  on  the  day 
and  at  about  the  time  ia  question,  the  employes  of  the  defend- 
ant ran  a  train  onto  a  Chicago,  Burlington  and  Quincy  side- 
track, east  of  the  place  of  the  accident,  and  after  detaching 
their  engine  from  the  train,  ran  it  back  west  over  the  track 
where  the  deceased  was  killed;  that  a  bell  w^as  kept  ringin*^ 
all  the  time  the  engine  was  in  motion,  and  that  the  en- 
ijine  was  not  runninor  more  than  at  the  rate  of  five  miles  an 
honr;  that  the  em|)!oye8  in  charge  of  the  engine  saw  no  one 
on  the  track,  and  were  not  aware  that  any  person  had  been 
injured  until  some  time  after  they  reached  their  destrtmtion. 
It  will  thus  be  seen  that,  as  the  defendant's  witnesses  did  not 
see  the  deceased,  and  as  ^t  is  not  definitely  shown   that  uo 
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other  engine  belonging  to  the  defendant  passed  west  over  said 
track  at  abont  the  same  tinje,  it  can  not  be  said  with  entire 
certainty  tliat  the  engine  of  which  the  defendant's  witnesses 
speak,  is  the  one  by  which  the  deceased  was  killed.  If  it  was 
not  the  same,  the  verdict  rests  solely  upon  the  evidence  of  the 
plaintiff's  witnesses,  and  while  their  evidence  doubtless  tends 
to  show  negligence,  and  perhaps  gross  negligence,  it  does  not 
show  that  the  killing  of  the  deceased  w^as  willful  or  inten- 
tional, or  that  the  defendant's  servants  were  guilty  of  such 
wanton  misconduct  resulting  in  his  death,  as  would,  in  law, 
be  tantamount  to  a  willful  tort.  If,  on  the  other  hand,  the 
engine  spoken  of  bj'  the  defendant's  witnesses  was  the  one 
by  which  the  deceased  was  killed,  then  their  evidence  not 
only  contradicts  and  repels  any  imputation  of  an  intentional 
wrong,  but  also  tends,  in  some  measure,  to  rebut  the  charge 
of  ne<;ligence. 

Other  questions  in  the  case  have  been  elaborately  argued 
by  counsel,  but  as  what  we  have  said  fully  disposes  of  the 
case  on  this  appeal,  we  do  not  deem  it  our  duty  to  consider 
them,  but  for  the  reason  that  the  verdict  is  unsupported  by 
the  evidence,  the  judgment  will  be  reversed  and  the  cause  re- 
manded. 

Judgment  reversed. 


^Chicago  &  Western  Ixdiana  R.  R.  Co. 

V. 

Chicago,  St.  Louis  &  Pittsburgh  K  R.  Co.  et  al. 

1.  Kaskment  acquired  by  batlroad  in  street. — Where  a  railroad 
company  lays  its  tnicks  and  builds  its  railroad  on  a  certain  street  after  hav- 
ing obtained  permission  and  authority  so  to  do  from  the  town,  the  railroad 
company  acquires  a  perpetual  easement  in  the  street.  Such  easement  con- 
sists in  the  rijfht  to  maintain,  use  and  enjoy  its  railroad  free  from  hindrance 
or  molestation  save  such  aj»  is  incident  to  the  proper  and  ordinary  use  of  the 
street  by  the  public,  aud  will  be  as  much  protected  from  unlawful  invasion 
as  any  other  property  ri^fht. 

2.  Construction  of  railroad  track  across  anoth eh — Injunction. 


TO    57»l 
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— The  construction  of  a  railroad  track  across  a  street  upon  which  another 
railroad  has  its  track,  though  built  on  the  same  grade,  is  a  taking  of  the 
latter 's  property  for  public  use  within  the  meaning  of  the  constitution,  and 
the  latter  is  entitled  to  have  the  construction  ei\joined  until  compensation  is 
made. 

8.  Damages. — In  ass^^ssing  the  damages  in  such  a  case  the  total  ob- 
struction of  the  road  while  such  tracks  are  being  laid,  and  the  permanent 
interference,  by  m-3ans  of  the  cro.^sing,  with  the  business  transactions  ovei 
the  road,  would  be  proper  elements  to  be  considered. 

Appeal  from  the  Circuit  Conrt  of  Cook  county;  the  Hon. 
Thomas  A.  Mokan,  Judge,  presiding.  Opinion  tiled  Novem- 
ber 11,  18S4. 

« 

This  was  a  bill  in  chancery,  brought  by  the  Chicago  and 
Western  Indiana  Kailroad  Company  to  restrain  the  Chicago, 
St.  Lonis  and  Pittsburgh  Railroad  Com  pan}'  from  construct- 
ing its  tracks  across  tlie  tracks  of  the  complainant  in  Wallace 
street,  one  of  tlie  public  streets  of  the  town  of  Lake,  in  Cook 
county.  A  temporary  injunction  having  been  awarded,  the 
defendant  appeared  and  tiled  its  answer,  and  thereupon  moved 
for  a  dissolution  of  the  injunction,  which  motion  the  court 
sustained,  and  at  the  same  time  entered  a  decree  ^^  tliat  said 
bill  of  complaint  be  dismissed  for  want  of  equity  ap])earing 
in  the  bill."  From  this  decree  the  complainant  has  appealed 
to  this  court. 

The  bill  alleges  that  the  complainant  is  the  owner,  and  is 
operating,  by  itself  and  lessees,  a  railroad  from  its  depot  in 
the  citv  of  Chicaijo  to  the  town  of  Dolton,  in  Cook  Countv: 
that  by  the  authority  of  the  town  of  Lake  it  has  cotistructed 
two  tracks  upon  Wallace  street,  in  said  town,  from  49th  street 
south  more  than  five  miles;  that  such  tracks  are  its  main 
tracks,  and  have  been  in  use  for  three  years;  that  the  business 
over  said  tracks  is  very  great,  being  the  entire  freight  and 
passenger  business  of  five  trunk  lines  of  railroad,  and  that 
more  than  one  hundred  trains  pass  over  said  tracks  each  daj^ 

It  further  alleges  the  defendant  is  an  Illinois  corporation, 
authorized  to  construct  and  operate  a  railroad  from  the  Indi- 
ana line  to  Chicago,  and  that  it  now  owns  and  is  operating 
such   railroad;  that   it  is  constructing  certain   tracks  in  tlie 
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town  of  Lake,  from  its  main  line  to  that  of  the  Pittsbnrgh 
and  Ft.  Wayne  Kailroad  Company,  but  that  such  tracks  do 
not  form  a  part  of  its  railroad  into  Chicago;  and  that  it  has 
never  received  and  does  not  possess  any  legal  authority,  by 
its  charter,  to  construct  the  same;  that  if  said  defendant  has 
been  authorized  by  ordinance  of  the  town  of  Lake  to  lay  its 
said  tracks  over  and  across  streets  in  said  town,  such  author- 
ity is  void  because  the  defendant  has  not  received  from  the 
State  power  to  lay  or  operate  such  tracks,  tliey  not  being  a 
part  of  its  tracks  into  Chicago,  but  designed  merely  to  con- 
nect its  tracks  with  those  of  other  companies;  that  the  de- 
fendant has  laid  said  tracks  up  to  the  track  of  the  complain- 
ant on  "Wallace  street,  but  has  not  commenced  the  proper  con- 
demnation proceedings  required  by  law,  to  have  the  damages 
that  will  be  sustained  by  the  complainant  by  reason  of  the 
construction  of  said  tracks  across  those  of  the  complainant 
ascertained,  and  to  obtain  the  right  to  construct  its  tracks 
over  those  of  the  complainant  by  payment  of  such  damages 
to  the  complainant;  that  at  a  point  about  325  feet  north  of 
59th  street,  in  said  town  of  Lake,  the  defendant  has  con- 
structed its  tracks  up  to  those  of  the  complainant  on  both 
sides  of  Wallace  street,  and  is  making  preparation  to  lay 
them  down  across  the  complainant's  tracks,  and  is  threatening 
to  make  such  crossing,  and  that  if  it  does  so  it  will  greatly 
embarrass  and  injure  the  complainant;  that  the  defendant 
ought  not  to  be  allowed  to  proceed  further  with  the  work  of 
constructing  said  tracks  over  those  of  the  complainant  until 
the  damages  that  will  be  occasioned  thereby  to  the  complain- 
ant be  first  ascertained  and  paid  to  the  complainant,  and  that 
the  defendant,  unless  restrained  from  so  doing,  will  construct 
said  crossing  without  regard  to  the  complainant's  rights. 

The  bill,  which  is  sworn  to,  waives  an  answer  under  oath, 
and  prays  that  the  defendant  be  restrained  from  constructing 
said  croisitig,  until  the  complainant's  damages  to  be  caused 
thereby  shall  have  been  ascertained  and  paid  to  the  com* 
plain  ant. 

The  defendant's  answer,  which  is  verified  by  affidavit,  ad- 
inits  that  it  is  informed  and  believes  that  the  complainant  has 
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constructed  and  is  operating  its  tracks  on  Wallace  street,  in  the 
town  of  Lake,  substantially  as  stated  in  said  bill,  but  allecres 
that  the  defendant  is  not  aware  of  the  amount  of  business  done 
over  said  tracks,  or  that  any  railroad  companies  other  than 
the  complainant  are  authorized  to  do  business  thereon;  that  if 
said  tracks  are  so  used,  such  use  is  unlawful  and  un author- 
ized by  the  complainant's  charter,  or  any  ordinance  of  the 
town  of  Lake;  that  the  statements  in  said  bill  as  to  the  con- 
struction of  said  tracks  by  the  defendant,  are  inaccurate  and 
untruthful;  that  the  defendant  possesses  full  and  complete 
legal  authority  by  its  charter  and  the  ordinances  of  the  town 
of  Luke  to  lay  its  tracks  across  streets  in  said  town;  that  the 
defendant  has  not  attempted  to  cross  the  complainant's  tracks 
and  has  no  desire  to  do  so,  except  in  a  legal,  competent  and 
proper  manner. 

The  answer  further  alleges  that  the  full  and  correct  state- 
ment of  the  matter  is  as  follows:  The  defendant  being  desir- 
ous of  forming  a  connection  with  the  Pittsburgh,  Fort  Wayne 
and  Chicago  Railroad  Company  on  Stewart  avenue,  in  said 
town  of  Lake,  proceeded  to  purchase,  and  now  owns  in  fee 
simple,  a  strip  of  land  running  from  their  road  in  said  town, 
at  a  point  north  of  59th  street,  parallel  with  and  near  to 
said  street,  and  extending  a  distance  of  about  two  and  one  half 
miles  to  Stewart  avenue,  on  the  line  of  the  Pittsburgh,  Fort 
Wayne  and  Chicago  Railway  Company,  at  or  near  Ford 
street;  that  the  lands  so  purchased  are  at  no  point  less  than 
sixty  feet  wide,  and  in  some  places  are  one  hundred  feet  wide, 
and  are  in  almost  a  direct  line  from  the  defendant's  road  to  that 
of  said  Pittsburgh,  Fort  Wayne  and  Chicago  Railway  Com- 
pany; that  having  secured  said  lands,  the  defendant  had  an 
uninterrupted  right  of  way  between  the  two  roads,  save  and 
except  the  right  to  cross  the  streets  in  said  town  of  Lake; 
that  the  defendant  made  application  to  the  trustees  of  said 
town  for  the  privilege  of  crossing  said  streets,  and  that  said 
trustees  thereupon  passed  an  ordinance  granting  to  the  de- 
fendant such  permissioUj^which  ordinance  was  afterward  duly 
accepted  by  the  defendant;  that  the  defendant  is  thereby  em- 
powered to  cross  the  streets  in  said  town,  and  has  laid  down 


First  District — October  Term,  1884.      691 

C.  &  W.  I.  R.  R.  Co.  T.  C,  St.  L.  &  p.  R.  R.  Co. 

its  tracks,  and  is  ready  to  crosB  "Wallace  street;  that  on  that 
street  are  laid  the  tracks  of  the  complainant,  an  easement  for 
that  pnrpose  having  been  granted  to  it  by  said  town  as  averred 
in  the  bill;  that  such  crossing  being  an  indispensable  ne- 
cessity to  the  successful  use  of  the  defendant's  connection  be- 
tween said  roads,  the  defendant  gave  notice  to  the  complain- 
ant and  had  a  conference  with  its  officers  in  relation  to  the 
method  of  crossing  said  street;  that  after  considerable  nego- 
tiation the  complainant  exhibited  a  disposition  to  prevent 
the  defendant  frorn  using  the  rights  which  it  had  acquired 
under  the  ordinance  of  said  town,  and  are  obstructing  the  de- 
fendant in  making  said  crossing;  that  the  defendant  has  no 
intention  to  proceed  to  construct  its  tracks  over  those  of  the 
complainant  in  an  unlawful,  or  violent  manner,  but  was 
about  to  apply  for  an  injunction  restraining  the  complainant 
from  preventing  its  making  said  crossing. 

The  answer  denies  that  any  damages  will  result  to  the  com- 
plainant from  the  construction  of  said  crossing,  it  being  pro- 
vided in  said  ordinances  that  said  tracks  shall  be  laid  on  said 
street  at  grade.  It  also  claims  that  if  the  complainant  has  any 
remedy,  such  remedy  is  at  law  by  condemnation  proceedings. 

Mr.  Charles  M.  Osborn  and  Mr.  S.  A.  Lykde,  for  appel- 
lant; that  the  railroad  company  acquired  an  easement  in  per- 
petuity in  so  much  of  the  street  as  was  occupied  by  its  track, 
cited  C.  &  N.  W.  Ry.  Co.  v.  Village  of  Jefferson,  14  Brad- 
well,  621. 

Equity  will  enjoin  a  railroad  company  from  entering  upon 
and  taking  possession  of  another  for  the  purpose  of  construct- 
ing its  road  until  it  has  made  compensation  for  the  property 
proposed  to  be  taken:  High  on  Injunctions,  2d  Ed.  §  622; 
Comm'rs  v.  Durham,  43  111.  86;  Shnte  v.  C.  &  M.  R  R. 
Co.,  26  111.  438;  C.  &^.  W.  Ry.  Co.  v.  Village  of  Jefferson, 
14  Bradwell,  616;  Stetson  v.  C.  &  E.  R.  R.  Co.,  75  111.  75; 
Patterson  v.  C,  D.  &  V.  R.  R.  Co.,  75  111.  588. 

Mr.  R  BiDDLE  Roberts,  for  appellees. 
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Bailey,  J.  It  appears,  both  by  the  averments  of  the  bill  and 
the  admissions  of  the  answer,  that  the  complainant's  railroad 
runs  for  several  miles  upon  and  along  Wallace  street  in  the 
town  of  Lake,  and  that  it  was  constructed  upon  that  street  bv 
and  with  the  consent  of  the  municipal  authorities  of  said 
town.  It  also  appears  that  the  defendant,  being  desirous  of 
connecting  its  tracks  with  those  of  another  railroad  lying  up- 
on the  opposite  side  of  the  complainant's  road,  has  purchased 
the  land  upon  which  to  construct  the  connecting  tracks,  and 
obtained  permission  and  authority  from  the  town  to  lay  its 
tracks  across  the  intervening  streets,  and  lias  actually  laid 
said  tracks  the  whole  distance  except  across  the  complainant's 
road  at  AVallace  street.  The  question  is,  whether  it  has  a 
right  to  cross  the  complainant's  road  without  its  consent,  and 
without  making  just  compensation  for  such  damages  as  will 
thereby  result  to  tlie  complainant. 

It  can  not  be  doubted,  we  think,  that  the  complainant,  by 
laying  its  tracks  and  building  its  railroad  in  Wallace  street, 
after  having  obtained  permission  and  authority  so  to  do  from 
the  town,  acquired  a  perpetual  easement  in  the  street.  That 
easement  consisted  in  the  right  to  maintain,  use  and  enjoy 
its  railroad  free  from  hindrance  or  molestation,  save  such  as 
was  incident  to  the  proper  and  ordinary  use  of  the  street  by 
the  public.  As  we  said  in  C.  &  N.  W.  Ry.  Co.  v.  Village  of 
Jefferson,  14  Bradwell,  615,  "This  easement  is  a  property 
right,  and  it  is  as  much  protected  from  unlawful  invasion  as 
any  other  property,  nor  can  it  be  taken  or  damaged  for  public 
use  without  just  compensation." 

It  seems  clear  that  the  cx)nstruction  of  another  railroad 
across  that  of  the  complainant,  tliough  built  on  the  same 
grade,  is  a  taking  of  the  complainant's  property  for  public 
use,  within  the  meaning  of  the  constitntion.  It  necessitates 
an  interference  with  the  track  and  rond  bed  of  the  comj)lain- 
ant's  road,  which  does  not  come  within  the  proper  and  ordinary 
use  of  the  street  as  a  hiiflnvav,  and  which  will  necessarilv,  to 
some  extent  at  least,  impair  tlie  bencHcial  enjoyment  of  the 
complainant's  easement.  Before  this  can  he  permitted,  the 
damages  to  the  complainant's  property  rights  must  be  ascer- 
tained and  compensation  made. 
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To  eiFect  the  crossing,  the  complainant's  tracks  at  the  place 
in  question  must  be  removed  and  cross-tracks  put  in,  thus 
necessarily  causin<y,  for  the  time  being,  a  total  obstruction 
of  the  road.  But  another  and  perhaps  a  more  important 
element  of  damages  may  consist  in  the  permanent  interfer- 
ence, by  means  of  the  crossing,  with  the  business  transacted 
over  the  complainant's  road.  It  appears  by  the  bill  that  over 
one  hundred  trains  pass  over  their  road  daily,  and  it  is  hardly 
possible  that  trains  passing  the  crossing  on  the  defendant's 
road  will  not  form  some  considerable  obstruction  to  the  busi- 
ness thus. being  carried  on  over  the  complainant's  road.  That 
such  obstruction  constitutes  an  element  of  damage  for  whicli 
the  complainant  is  entitled  to  compensation,  seems  to  be  set- 
tled in  L.  S.  &  M.  S.  Ky.  Co.  v.  C.  &  W.  I.  R.  R.  Co.,  100 
111.  21. 

But  it  is  not  necessary  for  us  in  this  case  to  determine  the 
measure  of  damages.  It  appearing  that  the  construction  of 
the  proposed  crossing  will  constitute  a  taking  of  the  complain- 
ant's property  within  the  meaning  of  the  constitution,  the 
complainant  is  entitled  to  have  the  construction  of  the  cross- 
ing enjoined  until  compensation  is  made.  The  authorities 
cited  by  the  counsel  for  the  complainant  sustain  the  position 
that  a  court  of  equity  will  enjoin  a  railroad  company  from 
entering  upon  and  taking  possession  of  the  property  of  an- 
other for  the  purpose  of  constructing  its  road,  until  it  lias 
made  compensation  to  the  owner  for  the  property  thus  pro- 
posed to  be  taken. 

It  follows  that  the  court  below  erred  in  dissolving  the  In- 
junction  and  dismissing  the  bill  for  want  of  equity,  and  for 
that  error  the  decree  will  be  reversed  and  the  cause  remanded 
for  further  proceedings  not  incousibient  with  this  opinion. 

Decree  reversed. 

VOL.XY.   8S 
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15  ^  International  Bank 

16    5M  V. 

70    fi96i 

Joseph  Jones  et  al. 

Evidence — Amount  on  deposit. — This  case  is  the  same  in  its  main 
features  as  the  case  of  Richardson  v.  International  Bank,  11  Bradwell,  582, 
except  in  the  latter  case  the  evidence  showed  a  sufficient  deposit  to  the 
drawer's  credit  to  pay  the  check  at  the  tim?  it  was  presented.  Here  the 
burden  is  upon  the  plaintiffs  to  show  that  at  the  timp  of  presenting  the  check 
the  bank  had  on  deposit  to  the  drawer's  credit  a  sufficient  sura  of  money  to 
pay  the  check;  and  it  is  not  enough  to  show  that  the  drawer  made  adequate 
deposits  on  the  same  day,  as  they  may  have  been  made  subsequent  to  the 
presentment  of  the  check. 

Appeal  from  tlie  Circuit  Court  of  Cook  county;  the  Hon. 
Kirk  Hawes,  Judge,  presiding.  Opinion  filed  January  fi, 
1885. 

Messrs.  Kosenthal  &  Pence,  for  appellant;  as  to  appropria- 
tions of  payments  where  one  partner  retires,  cited  Story  on 
Partnership,  §  157;  1  Lindley's  Law  of  Partnership,  4th  Ed. 
426;  Collyer's  Law  of  Partnership,  376. 

I.  K.  BoYESoN,  for  appellees. 

Bailey,  J.  This  case,  in  most  of  its  essential  features,  is 
identical  with  that  of  Richardson  v.  The  International  Bank, 
11  Bradwell,  582,  and  as  the  facts  are  quite  fully  stated  in  the 
opinion  in  that  case,  it  w^ill  be  unnecessary  to  repeat  them  in 
detail  liere.  The  present  suit  is  brought  against  the  Inter- 
national Bank  by  Joseph  Jones  &  Sons,  to  recover  the  amount 
of  the  check  mentioned  in  that  case,  drawn  on  the  defendant 
by  John  D.  Oakford  in  favor  of  the  plaintiffs. 

As  our  conclusions  in  the  Richardson  case  have  been  elal>- 
orately  reviewed  by  counsel  for  the  defendant  here,  we  have 
been  disposed  to  give  them  a  careful  reconsideration,  but 
after  doing  so  we  are  still  of  the  opinion  that,  upon  the  facts 
as  presented  in  that  record,  the  decision  was  correct 

In  one  respect,  however,  the  present  case  differs  essentially 
from  the  Richardson  case.     There  the  evidence  showed  that 
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the  check  in  suit  was  presented  on  tlie  second  day  of  Septem- 
ber, at  a  time  when,  if  the  overdraft  of  the  former  firm  of  John 
D.  Oakford  &  Co.  is  not  to  be  taken  into  account,  there  was, 
beyond  question,  a  sufficient  Amount  of  money  in  the  bank  to 
the  credit  of  Oakford  to  pay  it.  It  appears  that  on  the  first 
day  of  September,  Oakford  deposited  $11,778.58,  and  that  out 
of  that  sum  the  bank,  on  that  day,  paid  Oakfcrd's  checks  to 
the  amount  of  only  $4,630.07,  leaving  a  balance  of  $7,148.51. 
As  no  checks  were  paid  after  September  Ist,  there  was,  of 
course,  a  sufficient  amount  on  deposit  on  the  second  day 
of  September,  to  pay  the  check  for  $4,830.79,  in  favor  of 
Richardson. 

The  clieck  in  favor  of  the  plaintiffs  was  presented  for  pay- 
ment September  1st,  and  we  think  the  fair  inference  from  all 
the  evidence  would  be,  that  it  was  presented  at  or  before  two 
o'clock  p.  M.  On  that  daj'  Oakford  made  four  deposits,  viz.: 
for  the  sums  of  $000,  $1,886.25,  $4,522.25  and  $4,770.79.  The 
first  two  of  these  deposits  were  made  prior  to  11  o'clock  a.  m. 
At  that  hour  the  check  for  $4,442.57,  in  favor  of  Washington 
Butcher's  Sons  was  certified,  and  thereby  the  account  was 
overdrawn  to  the  amount  of  $1,957.32.  The  precise  time  at 
which  tlie  two  other  deposit^ were  made  is  not  shown,  and  it 
does  not  appear  whether  they  were  made  before  or  after  the 
presentment  by  the  plaintiffs  of  the  check  in  their  favor. 

The  burden  is  on  the  plaintiffs  to  show  that,  at  the  time 
their  check  was  presented  for  payment,  the  bank  had  on  de- 
posit, to  the  credit  of  the  drawer,  a  sufficient  sum  of  money  to 
pay  it.  It  is  not  enough  to  show  that  the  drawer  made  ade- 
quate deposits  on  the  same  day,  as  they  may  have  been  made 
subsequent  to  the  presentment  of  the  check.  The  plaintiffs 
evidence  being  defective  on  this  material  point,  tlie  verdict 
finding  the  issues  for  the  plaintiffs  is  unwarranted,  and  the 
judgment  must  therefore  be  reversed  and  the  cause  remanded. 

Some  misapprehension  seems  to  exist  in  the  mind  of 
the  counsel  for  the  plaintiffs  as  to  the  scope  and  effect  of 
our  decision  in  the  Kichardson  case.  The  question  there 
presented  was  merely  whether,  as  against  a  holder  of  Oak- 
ford's  individual  check,  the  bank  had  a  right  to  apply  Oak- 
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ford's  individual  deposit  to  the  satisfaction  of  the  overdraft  of 
the  former  firm  of  John  D.  Oakford  &  Co.,  or  in  other  words, 
whether  such  overdraft  was  to  be  taken  into  accoant  in  de- 
termining whether  Oakford  had,  on  deposit  at  the  bank,  a 
sufficient  snm  of  money  to  meet  the  check  in  favor  of  Richard- 
son at  the  time  that  check  was  presented  for  payment.  This 
question  being  answered  in  the  negative,  we  held  that  the 
evidence  showed  a  sufficient  deposit  to  Oakford's  credit  to  pay 
said  check  at  the  time  it  was  presented,  and  that  Richardson 
was  therefore  entitled  to  recover  the  amount  of  it  from  the 
bank. 

We  did  not  hold  that  the  evidence  established  anv  airrce- 
ment  or  arrangement  between  Oakford  and  the  bank  by  which 
Oakfork  was  to  be  permitted  to  make  specific  deposits  to  meet 
specific  cliecks,  but  merely  an  arrangement  by  which  he  was 
to  be  permitted,  in  effect,  to  open  a  new  individual  account, 
with  an  agreement  on  Ins  part  to  make  sufficient  deposits  to 
keep  that  account  good. 

Judgment  reversed. 


E.  Hess  Malting  Co. 

V. 

Kathaxiel  H.  Warren  et  al. 

1.  BoAHD  OF  Trade— RtLEs.— The  rules  of  the  Board  of  Trade,  as 
l)etween  its  members,  have  the  force  and  eiFect  of  existing  laws,  and  so  far 
as  applicable  enter  into  and  form  a  part  of  their  board  contracts. 

2.  Change  ik  rule  between  time  of  contract  and  DELrvERY.— 
Where  a  party  on  the  Board  of  Trade  boujfht  new  "  No.  2  *'  barley  to  be  de- 
livered in  September,  and  between  the  time  of  makmg  the  contract  and  the 
date  of  the  delivery  of  the  grain  the  board  of  commissioners  changed  the  char- 
acter of  the  description  of  No.  2  barley,  and  the  barley  tendered  was  of  ihe 
latter  description,  lleldf  that  the  buyer  was  not  obliged  to  accept  it;  the 
contract  was  governed  by  the  rule  in  force  at  the  time  it  was  made. 

Appeal  from  the  Superior  Cotirt  of  Cook  conntj;  the  Hon. 
JodRFEt  Gart^  Judge)  presiding.     Opiniou  filed  January  0, 

1885. 
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Mr.  Fra^nois  Lackner,  Mr.  Sidney  C.  Eastman  and  Mr. 
CoRYDON  Beckwitii,  for  appellant;  cited  Benjamin  on  Sales, 
600;  Oooley  on  Constitutional  Limitations,  348. 

Mr.  Daniel  L.  Shore y,  for  appellees;  cited  McPherson  v. 
Gale,  40  111.  368. 

Wilson,  P.  J.  The  present  case  lies  within  narrow  limits. 
By  the  agreed  statement  of  facts  it  appears  that  on  July  27, 
1883,  appellee  sold  to  appellant  5,000  bushels  of  new,  "No. 
2  barley,"  at  76^  cents  per  bushel,  to  be  delivered  at  seller's 
option  during  the  month  of  September  followinoj,  and  to  be 
paid  for  on  delivery.  N.  !!•  Warren,  who  acted  in  behalf  of 
appellees,  and  E.  Iless,  who  acted  for  appellant,  were  members 
of  the  board  of  trade  of  the  city  of  Chicago,  and  said  contract 
was  entered  into  at  said  board  of  trade  and  was  made  subject 
to  the  rules  and  customs  thereof. 

At  tlie  time  the  contract  was  made  the  board  of  trade  and 
warehouse  commissioners  had  adopted  a  rule,  which  was  then 
in  force,  for  establishing  a  standard  of  grades  for  the  inspection 
of  barley  as  follows:  "  No.  2  barley  shall  be  sound,  of  healthy 
color,  bright  or  but  slightly  stained,  not  plump  enough  for 
No.  1,  reasonably  clean,  and  reasonably  free  from  other  grain." 
On  September  1,  1883,  subsequently  to  the  making  said  con- 
tract of  sale,  the  board  of  railroad  and  warehouse  commis- 
sioners adopted  the  following  rule,  namely:  "  No.  2  barley  shall 
be  sound,  of  healthy  color,  not  plump  enougli  for  No.  1, 
and  reasonably  free  from  other  grain,"  omitting  the  words 
"  bright  or  but  slightly  stained,"  which  said  last  rule  was  in 
force  at  the  time  of  the  tender  and  refusal  of  the  barley  as 
hereinafter  stated. 

On  September  13,  1883,  appellees  tendered  to  appellant, 
duly  indorsed,  warehouse  receipts  for  five  thousand  bushels  of 
new.  No.  2  barlej',  of  the  crop  of  1883,  which  appellants  re- 
fused to  accept  and  pay  said  sum  of  76J  cents  per  bushel 
therefor,  the  market  price  at  that  time  being  59^  cents  per 
bushel.  It  is  stipulated  that  the  barley  tendered  was  not  the 
quality   required   by   the_  rules  of  the  board  of  railroad  and 


598  Appellate  Courts  of  Illinois. 

-  — 

Hess  Malting  Co.  v.  Warren. 

warehouse  commissioners  in  force  at  the  time  the  contract 
was  made,  but  was  of  the  quality  provided  for  by  the  rules  of 
said  board  in  force  at  the  time  the  tender  was  made. 

The  only  question  to  be  determined  is  whether  its  barley 
called  for  by  the  contract  was  to  answer  the  description  pro- 
vided for  by  the  rule  of  the  board  of  trade  in  force  at  the 
time  the  contract  was  made,  or  of  the  rule  as  snbsecjuently 
adopted  on  September  first. 

The  rules  of  the  board  of  trade,  as  between  the  members 
have  t\\e  force  and  effect  of  existing  laws,  and,  so  far  as  appli- 
cable, enter  into  and  form  a  part  of  their  board  contracts.  By 
the  act  in  relation  to  railroads  and  warehouses,  chapter  114, 
Rev.  Stat,  Sec.  147,  the  board  of  railroad  and  warehouse  com- 
missioners are  required  to  establish  a  proper  number  and 
standard  of  grades  for  the  inspection  of  grain,  and  may  change 
the  same  from  time  to  time  upon  giving  public  notice,  as  pre- 
scribed by  the  act.  In  many  cases  the  rules  and  customs  of 
the  board  of  trade  give  meaning  and  effect  to  contracts 
wliich  would  otherwise  be  meaningless,  and  void  for  uncer- 
tainty. The  words  "  number  two  ^'  barley  would  of  themselves 
furnish  no  idea  as  to  quality,  and  they  only  become  significant 
when  supplemented  by  a  definition  found  in  a  rule  of  the 
board.  As  the  words  "number  two"  can  only  be  interpreted 
1)3'  resorting  to  a  rule  of  the  board  defining  "number  two," 
tlie  contract  must  be  construed  as  thoui^h  such  rule  were  in- 
corporated  in  it. 

Since  in  every  contract  of  sale  there  must  be  a  thing  sold 
which  forms  the  subject  of  the  contract,  and  since,  in  the  ab- 
sence of  some  standard  or  rule  existins:  at  the  time  of  rnakinij 
the  contract,  the  words  "number  two"  would  be  descriptive 
of  nothing,  it  would  seem  to  follow  that  unless  the  rule  of  the 
board  of  trade  in  force  at  the  time  of  making  the  contract 
in  question  is  to  be  applied  to  it,  the  contract  was  void  for 
uncertainty.  It  fails  to  describe  the  thing  sold.  The  parties 
could  have  provided,  had  they  so  desired,  that  the  inspection 
of  the  barley  should  be  made  under  any  rule  that  might  be 
thereafter  established.  This  they  did  not  do,  and  we  can  not 
assume  that  such  was  their  intention,  in  the  absence  of  proof. 
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It  does  not  appear  that,  at  the  time  of  making  the  contract, 
any  notice  of  a  contemplated  change  in  the  rule  had  been 
given,  nor  that  any  change  was  contemplated.  It  is  true  the 
barley  contracted  for  was  to  be  of  the  new  crop  of  1883,  but 
the  only  effect  of  this  provision  in  the  contract  was  to  exclude 
the  right  on  the  one  hand  to  tender,  and  on  the  other  to  de- 
mand, barley  of  any  other  year.  It  raises  no  implication  of 
an  agreement  that  the  inspection  might  be  made  under  some 
new  rule.  The  parties  can  not  be  presumed  to  have  antici- 
pated a  ciiange  in  the  rule. 

It  is  contended  by  the  learned  counsel  for  appellee  that  ap- 
pellant liad  no  right  to  assume  that  the  rule  in  force  at  the 
time  tlie  contract  was  made  would  continue  in  force  while  the 
contract  was  operating,  and  an  analogy  is  sought  to  be  de- 
rived from  the  law  applicable  to  the  fulfillment  of  a  contract 
by  the  payment  of  money.  We  are  unable  to  perceive  the 
force  of  the  supposed  analogy.  Money  is  made  by  law  the 
standard  of  value.  It  can  not  in  any  proper  legal  sense  be 
said  to  be  cheap  or  dear,  though  its  purchasing  power  may  be 
greater  or  less  according  to  the  abundance  or  scarcity  of  the 
commodity  to  be  purchased,  and  hence,  in  common  parlance, 
it  is  sometimes  said  to  be  cheap  or  dear.  If  one  sells  his 
house  for  a  hundred  dollars,  to  be  paid  at  a  future  time,  it  is 
in  effect  as  if  he  were  to  buy  a  hundred  dollars  for  future  de- 
livery. He  knows  just  what  he  has  bought,  and  must  accept 
it  whether  money  is  plentiful  or  scarce.  But  here,  if  the  con- 
struction of  the  contract,  as  claimed  by  appellee,  be  correct,  it  is 
wholly  uncertain  what  appellee  bought.  It  depends  upon 
future  contingencies  not  provided  for  in  the  contract. 

The  question  in  every  case  of  purchase  and  sale  is,  what  was 
the  thing  sold?  what  did  the  purchaser  buy?  When  that  is 
ascertained,  then,  as  respects  the  subject-matter  of  the  con- 
tract, the  controversy  is  at  an  end.  Here  appellant  bought 
"No.  2"  barley,  deliverable  in  the  month  of  September.  At 
the  time  of  the  purchase  No.  2  barley,  interpreted  by  the  then 
existing  rule  of  the  board  of  trade,  had  a  definite  meaning, 
namely,  barley  which,  in  addition  to  other  specified  qualities, 
was  ''  bright,  or  but  slightly  stained." 
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We  are  of  opinion  tliat  the  contract  was  governed  by  this 
rule.  Tiie  barley  tendered  was  not  of  this  quality,  and  appel- 
lant was  therefore  not  obliged  to  accept  it. 

The  judgment  against  appellant  in  the  court  below  must  be 
reversed  and  the  cause  remanded. 

^Reversed  and  remanded. 


\mm  Western  Union  Telegraph  Co. 

V. 

Thaddeus  Fairbanks  et  al. 


1.  Telegraph  companies,  froyi^ions  by.— Provinions  of  telecraph 
companies  requiring  the  preBentation  of  claims  for  damages  within  a  speci- 
fied time,  and  barring  all  claims  not  so  pi'esented,  are  valid. 

2.      QUE&TION    OF    FACT    A8    TO    WHAT    18    PART   OF   THE   CONTRACT.— 

Whether  the  printed  matter  on  the  blank  of  a  telegraph  compiny  on  which 
a  message  is  written  and  signed  by  the  sender,  is  a  part  of  the  contract 
or  not,  is  a  question  of  fact  to  be  determined  by  the  circumstances  of  the 
case:  60  III.  421. 

3.  Printed  agreement — Eyidence  aliunde. — Where  in  the  printed 
portion  of  the  blank  th(.T3  were  words  expressing  an  agreement  by  the  sender 
to  the  printed  conditions,  and  a  request  that  the  message  be  sent  subject 
thereto.  Held,  that  if  evidence  aliunde  is  requisite  to  show  the  assent  to 
and  adoption  by  the  sender  of  the  form  of  contract  prmtedon  the  blank,  the 
same  proof  is  necessary  to  establish  his  assent  to  and  adoption  as  his  own  of 
the  printed  words  by  which  he  is  made  to  agree  to  such  proposed  contract. 

4.  Reasonablb  rule — Knowledoe  of  sender.— Whde  the  rule  of  a 
telegraph  company  printed  on  the  blank,  requiring  the  presentation  of 
claims  within  thirty  days,  being  reasonable  might  be  binding  without  the 
sender *8  assent,  it  would  be  necessary  to  show  that  the  rule  was  brought 
home  to  the  knowledge  of  the  sender. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Sidney  Smith,  Judge,  presiding.  Opinion  filed  January 
6,  1885. 

This  was  an  action  on  the  case  bron«jht  bv  Tliaddeus  Fair- 
banks  and  others,  copartners  under  the  firm  name  of  Fairbanks, 
Morse  &  Co.,  against  the  Western  Union  Telegraph  Com- 
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pany,  to  recover  damages  resulting  from  an  erroneous  trans- 
mission of  a  telegraphic  message  sent  by  the  plaintiff's  agent 
from  Sioux  Falls,  Dakota  Territory,  to  the  Michigan  Pipe 
Company,  at  Bay  City,  Michigan.  It  appears  that  on  April 
21,  1882,  Morton  Hull,  the  plaintiff's  agent,  had  secured  from 
the  penitentiary  commissioners  at  Sioux  Falls,  Dakota,  an 
order  for  certain  wooden  pipe,  and  with  a  view  to  filling  the 
order  delivered  to  the  defendant,  for  transmission,  a  night  or 
half  rate  message,  in  the  following  words: 

"  Sioux  Falls,  Dakota,  April  21, 1882. 
"To  Michigan  Pipe  Co., 

**Bay  City,  Michigan. 
"Send  at  once  live  hundred  and 'fifty  feet  two  inch  eighty 
pressure  pipe  to  Dakota  Territorial  Penitentiary,  Sioux  Falls, 
Dakota,  care  Thomas  H.  Brown,  Sec'y.  , 

"  MoKTON  Hull.  " 

This  message,  as  the  evidence  seems  to  show,  was  written 
by  Hull  on  one  of  the  ordinary  lialf  rate  blanks  of  the  defend- 
ant. These  blanks  are  printed  in  red  ink,  and  are  conspicu- 
ously headed,  "Night  message."  And  after  said  heading  is 
printed  the  follow mg: 

*'  The  business  of  telegraphing  is  subject  to  errors  and  delays 
arising  from  causes  which  can  not  at  all  times  be  guarded 
against,  including  sometimes  negligence  of  servants  and  agents 
whom  it  is  necessary  to  employ.  Errors  and  delays  ma}'^  be 
prevented  by  repetition,  for  which,  during  the  day,  half  price 
extra  is  charajed  in  addition  to  the  full  tariff  rates. 

"The  Western  Union  Telegraph  Company  will  receive 
messages  to  be  sent  without  repetition  during  the  niglit,  for 
delivery  not  earlier  than  the  morning  of  the  next  ensuing 
business  day,  at  reduced  rates,  but  in  no  case  for  less  than 
twenty-five  cents  for  a  single  message,  and  upon  the  express 
condition  that  the  sender  will  agree  that  he  will  not  claim 
damages  for  errors  or  delays,  or  for  non-delivery  of  such  mes- 
sasres  happening  from  any  cause,  beyond  a  sum  equal  to  ten 
times  the  amount  paid  for  transmission,  and  that  no  cljiim 
for  damages  shall  be  valid  unless  presented  in  writing  within 
thirty  days  after  sending  the  message. 
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"  Messages  will  be  delivered  free  within  the  established  free 
delivery  limits  of  the  terminal  office.  For  delivery  at  a 
greater  distance  a  special  charge  will  be  made  to  cover  the 
cost  of  such  delivery,  the  sender  hereby  guaranteeing  paj^ment 
thereof. 

"The  company  will  be  responsible  to  the  limits  of  its  lines 
only,  for  messages  destined  beyond,  but  will  act  as  the 
sender's  agent  to  deliver  the  message  to  connecting  companies 
or  carriers,  if  desired,  without  charge  and  without  liability." 

"Thos.  F.  Eckert,  General  Manager, 
"  NoRviN  Green,  President." 

Following  the  above  and  to  the  left,  and  on  the  same  line 
with  the  blank  for  the  date  of  the  message,  art)  printed  these 
words: 

"  Send  the  following  night  message,  subject  to  the  above 
terms,  which  are  liereby  agreed  to." 

At  the  bottom  of  the  blank,  in  displayed  type,  are  printed 
the  folio winsr  words: 

"  Read  the  notice  and  agreement  at  the  top." 

The  price  charged  by  the  defendant  for  transmitting  this 
message  to  Bay  City  was  twenty-five  cents,  one  half  the  usuhI 
rate,  and  this  sum  Hull  seems  to  have  paid.  By  some  means, 
which  the  evidence  fails  to  explain,  the  message,  when  re- 
ceived at  Bay  City,  had  become  changed  so  as  to  read: 
"Send  at  once  five  hundred  and  fifty  feet  ^v^  inch  eighty 
pressure  pipe,"  etc.,  and  in  that  form  it  was  delivered  to  the 
Michigan  Pipe  Co.  Pipe  answering  this  erroneous  descrip- 
tion was  shipped  to  Sioux  Falls  before  the  discovery  of  the 
error,  but  as  it  failed  to  answer  the  order  given  by  the  peni- 
tentiary commissioners,  it  was  rejected  and  returned  to  the 
shippers,  and  this  suit  is  brought  to  recover  the  amount  of 
freight  paid  by  the  plaintiffs  for  carrying  and  returning  it. 

It  was  admitted  at  the  trial  that  no  claim  in  writing  or 
otherwise  was  presented  to  the  defendant,  by  or  on  lie!  alf  of 
the  plaintiffs,  for  any  damage  in  respect  to  said  message,  until 
some  time  in  February,  1883,  and  that  prior  to  that  date,  all 
the  original  papers  relating  to  said  message,  including  the 
original  message  itself,  had  been  destroyed  by  the  defendant. 
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in  pursuance  of  its  rule  requirini^  the  destruction  of  all  mes- 
sages after  the  expiration  of  six  months  from  their  date. 

TJie  cause  was  tried  before  the  court  below  without  a  jur}", 
and  a  jud<^!nent  rendered  in  favor  of  the  plaintiffs  for  $135.14 
and  costs,  and  from  that  judgment  the  defendant  has  appealed 
to  this  court. 

Messrs.  Williams  &  Thompson,  for  appellant;  that  tlie 
telegraph  company  is  not  liable,  in  view  of  the  failure  to 
present  a  claim  within  thirty  days,  cited  Southern  Ex.  Co.  v. 
Caldwell,  21  Wall.  264;  U.  S.  Ex.  Co.  v.  Harris,  51  Ind.  127; 
Lewis  V.  Great  West.  Ky.  Co.,  5  11.  &  N.  867;  Weir  v.  Ex. 
Co.,  5  Phila.  355;  Southern  Ex.  Co.  v.  Hunnicutt,  54  Miss. 
566;  P.  M.  &  F.  Ins.  Co.  v.  Whitehill,  25  III.  466;  Andes  Ins. 
Co.  V.  Fish,  71  III.  620;  Wolf  v.  W.  U.  Tel.  Co.,  62  Pa.  St. 
S3;  Young  V.  W.  D.  Tel.  Co.,  65  N.  Y.163;  Heiman  v.  W.  U. 
Tel.  Co.,  57  AVis.  562;  W.  U.  Tel.  Co.  v.  Jones,  95  Ind.  228. 

The  rule  to  present  claims  in  thirty  days  is  binding  with- 
out assent,  if  brought  home  to  the  knowledge  of  the  party 
c(mcerned:  West.  Trans.  Co.  v.  Newhall,  24  111.  466;  Oppen- 
heimer  v.  U.  S.  Express  Co.*  69  111.  62. 

As  to  the  inference  of  such  knowledge:  Oppenheimer  v. 
U.  S.  Ex.  Co.,  69  111.  62;  W.  U.  Tel.  Co.  v.  Carew,  15  Mich. 
525;  Ileiman  v.  W.  U.  Tel.  Co.,  57  Wis.  562. 

Messrs.  Flower,  Remy  &  Gregory,  for  appellees;  cited  Tyler 
V.  W.  U.  Tel.  Co.,  60  111.  421;  West.  Trans.  Co.  v.  Kewhall, 
24  111.  466;  Candee  v.  W.  U.  Tel.  Co.,  34  Wis.  471;  Bartlett 
V.  W.  U.  Tel.  Co.,  62  Me.  209. 

Bailey,  J.  The  only  question  presented  by  counsel  for  the 
appellant  in  their  brief  is,  whether  the  failure  of  the  plaintiff's 
to  present  their  claim  for  damages  within  thirty  days  after 
the  date  of  the  message,  erroneously  transmitted  by  the  de- 
fendant, is  not  a  bar  to  their  action  for  such  damages;  and  in 
considering  the  case  we  have  confined  our  attention  to  that 
single  question. 

It  is  well  settled  that  provisions  in  contracts  of  telegraph, 
express,  railroad,  insurance  and  other  similar  companies,  re- 
quiring the  presentation  of  claims  for  damages  within  a  speci- 
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f]ed  time,  and  barring  all  claims  not  so  presented,  contravene 
no  principle  of  law  or  public  policy,  and  are  valid.  The  rule 
on  this  subject  is  so  fully  discussed  and  illustrated  in  the  de- 
cisions cited  by  counsel  for  the  appellant,  that  it  needs  no 
elaboration  here.  Whatever  may  be  said  of  the  other  stipu- 
lations of  the  contract  set  up  in  this  case,  this  provision,  if 
shown  to  have  been  assented  to  by  the  plaintiffs,  is  binding 
on  them  and  must  be  held  to  be  a  bar  to  their  recovery. 

The  question  is,  was  it  assented  to  by  the  plaintiffs,  or,  in 
other  words,  is  it,  under  the  evidence  in  this  case,  to.be  held 
to  constitute  a  part  of  the  contract  between  the  parties? 

The  rule  adopted  in  this  State  by  the  Supreme  Court  seems 
to  be,  that  whether  the  printed  matter  on  the  blank  of  a  tele- 
graph company  on  which  a  message  is  written,  and  signed  by 
the  sender,  is  a  part  of  the  contract  or  not,  is  a  question  of 
fact  to  be  determined  by  the  circumstances  of  the  case.  T^^ler 
V.  W.  U.  Tel.  Co.,  60  III.  421.  This  rule  is  adopted  or  bor- 
rowed from  decisions  in  the  analogous  cases  of  printed  stipu- 
lations on  receipts  given  to  shippers  by  express  and  railroad 
companies,  in  which  it  is  held  that  whether  the  shipper  has 
knowledge  of  the  terms  and  assents  to  the  restrictions  of  the 
receipt,  is  for  the  jury  to  determine  as  a  question  of  fact  upon 
evidence  aliunde^  and  that  all  the  circumstances  attending 
the  giving  of  the  recei])t  are  admissible  in  evidence  to  enable 
the  jury  to  decide  that  fact. 

Apart  from  the  paper  itself,  the  only  evidence  in  the  record 
bearing  upon  the  question  of  the  plaintiff's  assent  to  the 
printed  stipulations  on  thfe  message  blank,  is  to  be  found  in 
the  deposition  of  the  plaintiff's  agent  who  sent  the  message. 
He  testifies  that  when  he  sent  it,  he  did  not  notice  in  the  least 
the  printed  conditions  on  the  blank  -which  he  used,  and  did 
not  know  what  they  were.  Some  effjrt  was  made  on  cross- 
examination  to  show  that  he  was  in  the  habit  of  sendini; 
messages  over  the  defendant's  line  frequently,  using  the  de- 
fendant's ordinary  printed  blanks,  but  as  all  the  questions  put 
to  the  witness  on  that  subject  on  cross-examination  relate,  by 
their  terras,  to  the  date  of  taking  the  deposition,  which  was 
some  two  years  subsequent  to  his  sending  the  message  in 
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controversy,  we  are  unable  to  see  how  the  cross-examination 
furnishes  any  evidence  of  his  familiarity  with  the  defendant's 
blanks  at  the  date  of  sending  the  message. 

The  proof  aliunde  then  is,  that  when  the  plaintiff's  agent 
wrote  and  sent  the  message,  he  did  not  know  what  the  printed 
conditions  in  the  blank  were,  and  that  said  conditions  were 
not  brought  to  his  notice  so  as  to  fix  knowledge  of  them  upon 
him.  It  would  thns  seem  that,  nnder  the  rule  adopted  in 
Tyler  v.  W.  U.  Tel.  Co.,  the  plaintiff's  assent  to  said  condi- 
tions is  not  shown. 

It  is  claimed,  however,  that  the  message  blank  in  this  case 
differs  in  one  essential  feature  from  the  one  considered  bv 
the  Supreme  Court  in  the  Tyler  case,  viz.,  that  here,  in  the 
printed  portion  of  the  blank,  there  are  words  expressing  an 
agreement  by  the  sender  to  the  printed  conditions,  and  a 
request  that  the  message  be  sent  subject  thereto.  The  point 
is  by  no  means  free  from  difficulty,  but  as  we  understand  the 
Tyler  case,  we  are  constrained  to  hold  that  it  applies  to  this 
portion  of  the  printed  blank,  the  same  as  to  the  residue.  If 
evidence  aliunde  is  requisite  to  show  the  assent  to  and  adop- 
tion by  the  sender  of  the  form  of  contract  printed  on  the 
blank,  it  is  difiicult  to  see  wh}^  the  same  proof  is  not  necessary 
to  establish  his  assent  to  and  adoption  as  his  own  of  the 
printed  words  by  which  he  is  made  to  agree  to  such  proposed 
contract. 

But  it  is  insisted  that  the  defendant's  rule  requiring  the 
presentation  of  claims  for  damages  within  thirty  days,  was 
reasonable,  and  as  such  is  binding  without  the  plaintiff's  as* 
sent  This  proposition  might  perhaps  be  admitted,  if  the 
evidence  showed  that  the  rule  was  brought  home  to  the 
knowledge  of  the  plaintiffs  or  their  agent  at  the  time  the  mes* 
satje  was  sent  But  there  is,  as  we  have  seen,  no  such  evi- 
dence  in  the  record,  and  the  plaintiffs  can  not  be  held  to  be 
affected  by  a  rule,  however  reasonable,  of  which  they  had  no 
knowledge. 

There  being  in  otit*  opinion  no  error  in  the  record,  tho 
judgment  will  be  affirmed. 

Judgment  affirmed. 
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Levi  C.  Merrick  et  al. 

V. 

Alvin  Hulbert. 

1.  Trust  deed — ^Evidence  op  payment  of  note. — In  a  suit  to  set 
aflide  certain  releases  and  to  foreclose  a  deed  of  trust,  an  admission  by  the 
payee  of  the  notes,  while  he  held  the  notes  and  deed  of  trust,  that  a  pay- 
ment had  been  made  to  apply  on  said  notes,  though  made  prior  to  their 
maturity,  is  competent  evidence  of  said  payment  against  his  assignee. 

2.  Notice — Agreement. — In  this  case  there  was  an  agreement  be- 
tween the  trustee  and  the  payee  to  substitute  a  mode  of  payment  not  pro- 
vided for  in  the  instrument,  and  the  payee,  in  case  of  sale  of  notes,  was  to 
inform  his  assignee  of  such  arrangement;  a  payment  was  made  after  assign- 
ment in  Hccordance  with  such  arrangement  but  no  notice  given  the  as- 
signee. Held,  that  such  payment  was  ineffectual  as  against  the  assignee, 
and  that  the  trustee  had  no  authority  to  execute  a  telease  of  the  trust  deed. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
George  Gakdneb,  Judge,  presiding.     Opinion  filed  January 

6, 1885. 

This  was  a  suit  in  equity  brought  by  Alvin  II ulbert  against 
Levi  C.  Merrick  and  others,  to  set  aside  certain  releases  of  a 
trust  deed  conveying  the  west  five  acres  of  block  20,  section 
19,  township  39,  north  of  range  14,  east  of  the  third  princi- 
pal meridian,  in  Cook  county,  and  to  foreclose  said  trust  deed. 
It  api^ears  that  the  title  to  said  land  was  formerly  held  by  one 
Thomas  Settle,  in  trust  for  Robert  M.  Douglas,  of  North 
Carolina,  and  his  brother,  Stephen  A.  Douglas,  of  Chicago, 
and  that  shortly  prior  to  the  execution  of  said  trust  deed,  said 
Settle  conveyed  the  entire  title  to  said  Robert  M.  Douglas. 
On  tlie  20th  day  of  May,  1879,  said  Robert  M.  Douglas,  be- 
ing indebted  to  TIjomas  B.  Kjeogh  in  the  sum  of  $7,000,  ex- 
ecuted his  promissory  note  for  that  sum,  payable  to  the  order 
of  said  Keogh,  five  years  ai'ter  date,  with  interest  at  the  rate 
of  ten  per  cent,  per  annum,  payable  annually,  and  also  cou- 
pon notes  tor  said  several  installments  of  interest,  and  to 
secure  said  notes,  said  Robert  M.  Douglas  and  wife  executed 
to  said  Stephen  A.  Douglas,  as  truEtee,  and  to  Myron  A, 
Decker,  his  successor  in  trust,  the  trust  deed  in  question. 
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Keogh  seems  to  have  been  aware  of  Stephen  A.  Dono;- 
las'  interest  in  the  land  at  the  time  he  took  the  trust  deed. 
Shortly  afterward  he  came  to  Chicago  to  place  the  instrument 
on  record  and  to  obtain  Stephen's  consent  thereto.  In  the 
meantime  Robert  wrote  to  his  brother  in  Chicago,  explaining 
the  transaction  and  asking  him  to  allow  the  deed  to  go  on  rec- 
ord, and  so  when  Keogh  called,  Stephen  stated  to  him  the 
substance  of  Robert's  letter,  but  told  him  that  the  trust  deed 
would  BO  interfere  with  a  disposition  of  the  land  in  accordance 
witli  an  arrano:ement  between  himself  and  Robert,  bv  which 
they  were  to  sell  it  in  whole  or  in  part,  that  he  could  not  con- 
sent to  it.  Keogh  then  informed  him  that  he  liad  already 
placed  the  instrument  on  record.  At  this  Stephen  became 
angry  and  told  Keogh  that  unless  the  trust  deed  was  at  once 
removed  from  tlie  record,  he  would  take  the  necessary  steps 
to  free  his  interest  therefrom.  Keogh  thereupon  urged  that  that 
was  his  brother's  wish,  and  that  it  need  not  interfere  with  his, 
Stephen's,  plans,  as  Robert's  interest  was  worth  more  than  the 
incumbrance;  that  all  he  wanted  was  his  money,  and  that  if 
he,  Stephen,  would  allow  the  trust  deed  to  remain,  he,  Keogh, 
would  agree  that  he,  Stephen,  being  the  trustee,  might  release 
either  the  whole  of  the  property  or  a  part  of  it,  as  he  might 
determine  to  sell  it,  on  payment  to  him,  or  depositing  in  bank 
of  Robert's  proportionate  part,  and  informing  him  of  such 
deposit;  that  he,  Keogh,  still  held  the  notes,  and  that  if  he 
should  sell  them,  he  would  do  so,  subject  to  this  understand- 
ing, and  arrange  with  the  assignee  of  the  notes  for  such  re- 
lease. Upon  this  assurance  and  agreement,  Stephen  consented 
to  allow  the  trust  deed  to  remain  of  record. 

On  or  shortly  prior  to  March  17,  1880,  said  notes  and  trust 
deed  still  being  held  by  Keogh,  Stephen  A.  Douglas  received 
an  instrument  in  writing  signed  by  Keogh,  as  follows: 

Greenboro,  N.  C,  Feb'y  17,  188-. 

Stephen  A.  Douglas  and  )  Trustees: 
Myron  A.  Decker         J 

Gentlemen — Col.  Rol^ert  M.  Douglas  having  this  day  paid 

to  me  four  thousand  dollars  on  account  of  the  coupon  notes 

secured  by  deed  of  trust  on  real  estate  in  the  city  of  Chicago, 
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liereinafter  described,  you  are  hereby  requested  and  authorized 
to  release  to  said  Kobert  M.  Douglas  an  undivided  half  of  the 
west  five  acres  of  block  number  twentv,  in  section  number 
nineteen,  township  thirty-nine,  north  of  range  fourteen,  east 
of  the  third  principal  meridian,  and  situate,  lying  and  being 
in  the  city  of  Chicago  and  State  of  Illinois. 

Thomas  B.  Ke(k>h. 

On  the  back  of  said  instrument  was  indorsed  a  request 
signed  by  Robert  M.  Douglas,  asking  said  trustees,  or  either 
of  them,  to  release  from  the  trust  deed  the  undivided  half  of 
said  land  belonging  to  Stephen  A.  Douglas. 

On  said  17th  day  of  March,  1880,  after  the  receipt  of  said 
paper,  Stephen  A.  Douglas,  as  trustee,  executed  and  placed 
on  record  a  release  by  which,  in  consideration  of  one  dollar 
and  other  good  and  valuable  considerations,  the  receipt  of 
which  was  acknowledged,  he  released  from  the  lien  of  the 
trust  deed  said  undivided  half  of  the  land. 

Robert  then  quitclaimed  to  Stephen  the  undivided  half  of 
the  land,  and  afterward  conveyed  to  him  the  north  half,  the 
latter  deed  reciting  that  it  was  executed  in  lieu  of  the  former 
one.  The  interests  thus  acquired  by  Stephen  were  conveyed 
by  him  to  one  French,  and  while  the  title  was  thus  held  by 
French,  Stephen  executed  a  second  release,  which  purported  to 
be  in  lieu  of  the  former  one,  by  which  he  released  said  north 
half  from  the  trust  deed.  This  second  release,  though  dated 
March  18,  1880,  was  not  recorded  until  the  3d  day  of  Octol)er 
following.  French,  shortly  after  the  execution  of  said  release, 
reconveyed  the  north  half  of  said  land  back  to  Stephen 
A.  Douglas. 

The  deed  of  trust  and  notes,  shortly  after  their  execution, 
were  placed  by  Keogh  in  the  hands  of  said  Myron  A.  Decker 
for  sa'e,  but  after  ineffectual  efforts  to  negotiate  them,  the  wife 
of  said  Decker  loaned  Keogh  $2,500,  and  the  deed  of  trust 
and  notes  were  placed  in  her  hands  as  collateral  to  such  loan. 
About  the  time  of  the  execution  of  the  first  release,  Keogh, 
for  the  purpose  of  enabling  the  Douglas  brothers  to  divide 
the  land,  paid  the  loan  and  said  collaterals  were  thereupon  re- 
turned  to  him.     In   June,  18S0»  he  again  placed  them  in 
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Decker'8  hands  for  sale,  representing  that  nothing  had  been 
paid  on  them,  and  authorized  him  to  sell  them  as  a  first  lien 
on  the  entire  tract  for  their  full  amount  The  payment  of 
$4,000  claimed  to  have  been  made,  was  not  then  indorsed  on 
the  notes* 

In  his  attempts  to  dispose  of  said  securities,  Decker  offered 
them  to  tiie  complainant  and  represented  to  him  that  the 
property  covered  by  the  deed  of  trust  had  greatly  appreciated 
in  value,  and  was  regarded  by  Keogh  and  Douglas  as  exor- 
bitant security  for  the  money;  and  the  complainant,  after 
examining  the  land  and  becoming  satisfied  as  to  its  value, 
agreed  to  take  all  the  notes  except  the  first  interest  note,  which 
was  then  overdue,  at  their  face,  with  accrued  interest,  with 
the  understanding,  however,  that  ho  should  relinquish  an 
undivided  half  of  the  land  whenever  requested.  On  these 
conditions  the  complainant,  on  the  12th  day  of  August,  1880, 
took  an  assignment  of  all  of  said  notes,  with  the  exception 
aforesaid,  and  paid  therefor  the  sum  of  $7,080,  he  being,  as 
lie  claims,  wholly  ignorant  at  the  time  of  said  payment  of 
$4,000,  and  of  the  release  of  March  17,  1880,  as  well  as  of 
the  other  defenses  to  the  deed  of  trust  now  set  up  by  the 
defendants. 

The  bill  alleges  that,  at  the  time  of  the  purchase,  Keogh 
was  the  owner  of  the  interest  note  then  past  due,  and  that  it 
was  agreed  between  him  and  the  complainant  that  said  note 
should,  in  its  participation  in  the  security  of  the  deed  of  trust, 
be  postponed  to  the  principal  note  and  the  other  interest  notes; 
but  the  evidence  given  by  the  complainant  at  the  hearing 
showed  that  nothing  whatever  was  said  at  the  time  in  re- 
lation to  said  overdue  note. 

The  entire  five  acre  tract  was  afterward  sold  and  conveved 
to  Mrs.  Julia  M.  Jackson,  for  $7,250.  subject  to  the  balance 
of  the  incumbrance,  the  same  being  stated  in  the  deed  to  be 
$4,000,  which  the  grantee  also  assumed  to  pay  as  a  part  of  the 
purchase  money.  Stephen  A.  Douglas,  at  or  about  the  same 
time,  deposited  with  the  cashier  of  the  Merchants'  National 
Bank  of  Chicago  the  sum  of  $3,800,  in  payment  of  the  bal- 
ance of  the  amount  due  on  said  notes,  that  being  the  real  bal« 

You    XV.    39 
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aiice  of  the  notes  as  claimed  bv  the  defendants,  and  notified 
Keogh  of  such  deposit,  and  thereupon,  as  trustee,  he  executed 
and  placed  on  record  a  release  in  fulJ  of  said  deed  of  trust, 
Mrs.  Jackson  then  convej-ed  said  land  to  Levi  C.  Merrick  and 
William  II.  Moreliouse,  by  a  deed  with  covenants  of  warranty 
an^ainst  all  |in  cum  bran  ces,  for  tlie  sum  of  $13,000.  Tlie  last 
mentioned  deed  bears  date  November  8,  18S0,  l)ut  the  evi- 
dence tends  to  show  that  tlie  foreoroins:  convevances  were  con- 
summated  at  the  same  time,  and  that  said  deeds  were  in  fact 
delivered  November  9, 1880. 

The  deed  of  trust  provided  that,  on  failure  to  pay  the  prin- 
cipal or  interest,  or  any  part  thereof,  accordini^  to  the  tenor 
of  said  notes,  the  whole  indebtedness  should  become  due  at 
the  option  of  the  holder  of  the  notes.  The  second  interest 
note  not  beinor  paid  at  maturity,  the  ox)mplainant  elected  to 
declare  the  whole  debt  due,  and  thereupon  commenced  the 
present  suit.  The  hearing  in  the  court  below  was  had  on  the 
pleadings  and  proofs,  and  a  decree  was  rendered  declaring 
said  several  releases,  except  the  one  dated  March  17,  1880,  to 
b2  fraudulent  and  void,  and  hold  ins:  the  deed  of  trust  to  be 
a  first  lien  on  the  undivided  half  of  said  land.  In  computing 
the  amount  of  said  lien,  the  court  disallowed  the  payment  of 
$4,000  claimed  to  have  been  made  to  Keogh,  as  well  as  the 
amount  deposited  in  the  Merchants'  National  Bank.  The 
amount  found  to  be  due  was  $10,059,  and  for  this  sum  and 
costs  the  decree  awarded  a  sale  of  the  undivided  half  of  said 
land.  From  this  decree  defendants  Merrick  and  Morehouse 
have  appealed  to  this  court. 

Mr.  IIenry  Decker  and  Mr.  J.  D.  Wallace,  for  appellants; 
that  the  assignee  of  a  mortgage  takes  subject  to  all  equities 
existing  between  the  original  parties  so  far  as  the  security  is 
concerned,  cited  Olds  v.  Cummings,  31  111.  188;  Walker  v. 
Dement,  42  111.  272;  White  v.  Sutherland,  64  III.  181;  Has- 
kell V.  Brown,  65  III.  29;  Mclntire  v.  Yates,  104  III.  491. 

Appellants  are  innocent  purchasers  and  should  be  pro- 
tected: McNab  v.  Toung,  81  111.  11;  Gunnell  v.  Cockerill,  79 
111.  79. 
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A  trust  deed  and  mortgage  are  snbstantially  the  same: 
Foster  \.  Strong,  5  Brad  well,  223;  Abney  v.  Austin,  6  Brad- 
well,  53;  Un.  Mut.  Life  Ins.  Co.  v.  White,  106  111.  67. 

Messrs.  Millard  &  Smith,  for  appellee;  that  a  trustee  can 
not  claim  adversely  or  derive  any  benefit  or  deal  with  the 
trust  property,  to  the  prejudice  of  the  cestui  qice  trusts  cited 
G.  C.  &  S.  R.  R  Co.  V.  Kelly,  77  111.  434;  O'llalloran  v. 
Fitzgerald,  71  111.  54;  Fast  v.  McPherson,  98  111.  497;  Perry 
on  Trusts,  par.  195. 

The  deposit  of  money  was  not  a  pa^'ment  under  the  facts 
and  the  law:  Wheeler  v.  Guild,  20  Pick.  545;  Davis  v. 
Miller,  14  Gratt.  1;  Coffman  v.  Bank  of  Ky.,  41  Miss.  212; 
McClelland  v.  Bartlett,  3  Brad  well,  481;  Mayo  v.  Moore,  28 
111.  428;  Reeves  v.  Scully,  Walker's  Chy.  Pr.  248;  Button 
V.  Ives,  5  Mich.  515;  Keohane  v.  Smith,  97  III.  156. 

Bailky,  J.  Some  question  is  made  as  to  the  suflSciency  of 
the  proof  of  the  payment  of  $4,000  claimed  to  have  been  made 
by  Robert  M.  Douglas  to  Keogh,  February  17,  1880.  We 
think  the  evidence  sufficsient  to  show,  prima  faGie^  that  the 
payment  was  made  as  claimed.  The  evidence  relied  upon 
consists,  mainly,  of  Keogh's  admission  in  the  paper  of  that 
date,  addressed  by  him  to  the  trustee,  authorizing  and  re- 
questing a  releape  of  an  undivided  one  half  of  the  land  from 
the  lien  of  the  trust  deed.  At  that  time  the  trust  deed  and 
notes  were  in  Keogh's  hands,  or  if  they  had  not  then  been  re- 
deemed by  him  from  their  pledge  to  Mrs.  Decker  as  security 
for  her  loan  to  him,  they  were  redeemed  shortly  after,  and 
were  returned  to  him  and  remained  in  his  possession,  or  in 
that  of  his  agent,  until  sold  to  the  complainant  several  months 
afterward.  But  even  while  they  were  in  Mrs.  Decker's  hands, 
wiiere  the}'  had  been  deposited  a-*  CDlhiteral  to  a  loan  of  only 
$2,500,  his  interest  in  them  was  such  that  an  admission  by 
him  of  payment  was  so  far  an  admission  against  his  interest 
as  to  be  admissible  as  evidence  against  an  assignee  of  said 
papers,  who  tibtained  them  from  him  after  they  had  been  re- 
deemed and  returned  to  his  possession. 

The  competency  of  such  evidence  in  a  case  like  this  seems 
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to  be  well  settled.  Thorp  v.  Groewey,  85  HI.  611;  Sandifer  v^. 
Hoard,  69  Id.  246;  Williams  v.  Jndy,  3  Gilra.  282.  In  some 
of  the  cases,  it  is  true,  an  exception  is  made  in  favor  of  the 
assignees  before  maturity  of  negotiable  paper.  This  excep- 
tion grows  out  of  the  rule  exempting  such  paper,  while  in  tliv 
hands  of  a  hormfide  assignee  before  maturity,  from  the  opera- 
ation  of  defenses  existing  between  the  original  parties  thereto. 
It  can  have  no  application,  however,  to  suits  upon  non-negoti- 
able choses  in  action.  The  present  suit  is  not  upon  the  notes 
which  are  negotiable,  but  upon  the  deed  of  trust,  which  is  not; 
and  we  are  therefore  of  the  opinion  that  the  admission  of 
payment  made  by  Keogh  while  he  held  the  notes  and  deed 
of  trust,  though  made  prior  to  their  maturity,  is  competent 
evidence  against  the  complainant  in  this  suit. 

Keogh's  admission  was,  in  terms,  that  Kobert  M.  Douglas, 
on  the  17th  day  of  February,  1880,  paid  him  $4,000  to  apply 
on  said  notes,  and  we  find  no  evidence,  either  in  the  testi- 
mony of  the  witnesses  or  in  the  circumstances  proved,  which 
seems  to  us  sufficient  to  rebut  the  evidence  of  payment  fur- 
nished by  such  admission. 

Are  the  defendants  in  this  suit  in  a  position  to  avail  them- 
selves  of  said  payment  as  a  defense,  pro  tanto^  to  the  deed  of 
trust?  The  doctrine  announced  in  Olds  v.  Cnraming8,31  III. 
188,  and  repeatedly  reiterated  in  subsequent  cases,  that  ai 
assignee  of  a  mortgage  takes  the  same  subject  to  the  defenses 
in  equity  existing  between  mortgagor  and  mortgagee,  is  too 
well  settled  in  this  State  to  admit  of  controversy.  As  said  in 
Haskell  v.  Brown,  65  111.  29,  "  Where  a  resort  is  had  to  a  court 
of  equity  to  foreclose  the  mortgage,  that  court  will  let  in  any 
defense  which  would  have  been  good  against  the  mortgage  in 
the  hands  of  the  mortgagee  himself,  and  this  regardless  of  the 
fact  that  the  assignee  of  the  note  may  have  purchased  it  in 
good  faith  and  before  maturity.^*  This  rule  imposes  no  hard- 
ship on  the  complainant,  since  if  he  had  desired  to  protect 
himself  against  latent  equities,  he  could  have  inquired  of  the 
mortgagor  before  purchasing,  whether  there  was  any  reason 
why  the  mortgage  should  not  have  been  paid.  The  law  im- 
posed upon  him  the  duty  of  making  such  inquiry,  and  charges 
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Iiiin  with  knowledge  of  all  such  facts  as  he  would  in  that 
manner  have  ascertained. 

It  is  perhaps  needless  to  say,  that  a  deed  of  trnst  stands  on 
tlie  same  footing  in  this  respect  as  a  mortgage.  If  Keogh  had 
been  complainant,  it  would  unquestionably  have  been  the  duty 
of  the  court  to  apply  the  payment  made  to  him  in  reduction 
of  the  amounts  of  the  deed  of  trust.  The  complainant  stands 
in  no  better  position,  and,  as  against  him,  the  defendants 
sliould  have  been  given  the  benetit  of  such  payment.  To  this 
extent  the  decree  is  erroneous. 

But  we  are  of  the  opinion  that  the  defendants  are  not  en- 
titled, as  against  the  complainant,  to  an  application  of  the 
money  deposited  in  the  bank  by  the  trustee,  as  a  payment  on 
the  deed  of  trust.  There  is  no  pretense  tliat  the  complainant 
had  any  actual  notice  of  such  deposit,  or  of  any  agreement  or 
arrangement  between  Keogh  and  the  trustee,  by  virtue  of 
which  it  is  claimed  such  deposit  was  made.  It  clearly  appears 
that  it  was  not  made  until  several  months  after  the  deed  of 
trust  and  notes  had  been  assigned  to  the  complainant.  It  was 
of  course  then  a  matter  which  the  complainant  could  not  have 
ascertained  by  inquiry  of  either  the  maker  of  the  deed  of 
trust  or  any  other  party  to  the  instrument  at  the  time  he  pur- 
chased it,  for  it  had  not  then  taken  place.  Even  if  it  was  his 
duty  to  inquire  of  Keogh  and  the  trustee  to  ascertain  the 
existence  of  every  equitable  circumstance  atfecting  the  deed 
of  trust,  all  he  could  have  ascertained  upon  such  inquiry 
would  have  been  an  arrangement  between  Keogli  and  the 
trustee,  to  whicii,  so  far  as  appears,  the  maker  of  the  instru- 
mnnt  was  not  a  party,  by  which  an  attempt  was  made  to  sub- 
stitute a  mode  of  payment  not  provided  for  in  the  instrument 
itself.  That  was,  in  brief,  an  arrangement  by  which  the 
trustee  was  to  be  allowed  at  any  time  to  release  the  whole  or 
jiny  part  of  the  premises,  by  paying  the  whole  of  the  money  or 
a  portion  corresponding  to  the  part  released,  such  payment  to 
be  made  directly  to  Keogh,  or  by  depositing  the  money  in  a 
bank  and  giving  notice  to  him  of  such  deposit.  And  it  was 
further  agreed  that,  in  case  Keogh  sold  the  notes,  he  would  do 
so  subject  to  the  same  understanding,  and  arrange  with  the 
assignee  for  such  release. 
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Now  if  this  was  a  valid  and  binding  agreement,  enforceable 
against  the  complainant  as  well  as  against  Keogh,  a  question 
which  we  shall  not  attempt  to  decide,  it  was  by  fair  con- 
struction an  agreement  by  which,  in  case  of  an  assignment  of 
the  notes,  Keogh  was  to  arrange  for  a  snbstitntion  of  the  as- 
signee for  himself,  so  that  the  payment  stipulated  for  should 
be  made  to  the  assignee,  or  in  case  of  a  deposit  of  the  money 
in  a  bank,  that  the  notice  of  such  deposit  shonld  be  given  to 
the  assignee.  No  claim  is  made  that  any  notice  of  the  de- 
posit was  given  to  the  complainant,  and  therefore,  by  the  very 
terms  of  the  agreement,  the  payment  was  ineffectual,  and  no 
authority  was  obtained  therefrom  by  the  trustee  to  release 
the  deed  of  trust. 

Nor  can  it  be  said  that  the  appellants  are  to  be  protected  as 
innocent  purchasers  of  the  land.  The  release  of  the  deed  of 
trust  and  the  conveyance  to  them  were  simultaneous  acts. 
The  deed  of  trust  was  of  record  so  as  to  charge  them  with  con- 
structive notice  up  to  tlie  very  instant  of  their  purchase,  and 
liaving  notice  of  the  existence  of  the  deed  of  trust,  thej'  are 
chargeable  with  notice  of  the  complainant's  rights  under  it. 

On  this  branch  of  the  case  we  think  the  court  below  decided 
correctly,  but  for  the  error  in  refusing  to  allow  the  defendants 
the  benefit  of  the  $4,000  payment  to  Keogh,  the  decree  will 
be  reversed  and  tiie  cause  remanded  for  further  proceedings. 

Decree  reversed. 


The  Chicago  &  Northwestern  Railway  Company 

V. 

SoREN  Gertsen. 

1.  Crossing  haflroad  track. — The  act  of  attempting  to  cross  a  raP- 
road  track  in  a  thronged  city  without  looking  and  listening  is  per  se  negli- 
gence. 

2.  Negligence — Instruction. — An  instruction  that  "the  jury  are  in- 
structed, as  a  matter  of  law,  that  a  railway  crossing  is  a  place  of  great 
danger;  that  the  tracks  themselves  are  a  warning  to  those  alout  to  go  upon 


First  District — October  Term,  1884.     615 

Chicago  &  Northwestern  Ry.  Co.  v.  Gertsen. 

them  that  it  is  danfrerous,  and  that  it  is  the  daty  of  every  person  before 
going  upon  or  across  the  railway  track  to  exercise  care  and  caution»  either 
in  looking  in  both  dii-ections  or  to  listen  to  ascertain  whether  it  is  safe  to  go 
upon  the  track  or  otherwise,  as  may  be  shown  by  the  evidence  in  the  case. 
Held,  erroneous  in  failing  to  state  the  degree  of  care  required  and  in  being 
in  the  alternative. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Elliott  Anthony,  Judge,  presiding.  Opinion  filed  January 
6,  1885. 

Mr.  B.  C.  Cook  and  Mr.  W.  B.  Keep,  for  appellant;  cited 
C.  &  N.  W.  Ry.  Co.  V.  Dimick,  96  III.  45;  C.  &  A.  Ry.  Co. 
V.  Jacobs,  63  111.  179;  C.  &  R.  I.  Ry.  Co.  v.  McKean,  40  111. 
236;  C.  R  I.  &  P.  Ry.  Co.  v.  Bell,  70  III.  108;  Garland  v. 
C.  &  N.  W.  Ry.  Co.,  8  Bradwell,  676. 

Mr.  James  R.  Mann  and  Mr.  Adolph  Lunp,  for  appellee. 

Wilson,  P.  J.  This  suit  was  brought  by  appellee  against 
the  Chicago  &  Northwestern  Railway  Company  belbre  a  jus- 
tice of  the  peace,  to  recover  damages  for  the  loss  of  a  horse 
and  wagon  destroyed  by  a])pellant's  railway  train  at  the  cross- 
ing of  its  tracks  on  Division  street,  in  the  city  of  Chicago. 
Appellee  was  driving  west  on  Division  street,  and  his  horse 
was  struck  by  appellant's  train  coming  south  as  appellee  was 
attempting  to  cross  the  defendant's  railroad  tracks.  It  is 
claimed  by  each  party  that  the  injury  complained  of  was 
caused  by  the  negligence  of  the  other.  We  shall  not  rehearse 
the  evidence  in  detail,  it  being  sufficient  to  say  that  the  testi- 
mony on  the  part  of  the  plaintiff  tended  to  show  that  no 
alartij  of  the  approach  of  the  train  was  given  by  bell  or  whistle; 
that  the  flagman  failed  to  do  his  duty,  and  that  the  persons  in 
charge  of  the  train  might,  by  the  exercise  of  ordinary  vigi- 
lance, have  seen  the  danger  and  stopped  the  train  in  time  to 
prevent  the  accident.  On  the  part  of  the  defendant  the  testi- 
mony tended  to  prove  that  the  accident  was  due  to  the  want 
of  care  and  caution  on  the  plaintiff's  part  in  attempting  to 
cross,  or  while  crossing,  the  tracks;  that  the  bell  was  rung, 
the  alarm  whistle  sounded,  and  the  brakes  promptly  applied 
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with  all  due  diligence;  that  the  plaintiff  disregarded  the  di- 
rections of  defendant's  flagman,  which,  if  obeyed,  would  have 
averted  the  calamity.  The  evidence  in  relation  to  these  and 
other  disputed  questions  of  fact  was  sharply  conflicting  and 
contradictory  The  jury  found  for  the  defendant  in  the  jus- 
tice's court,  and  for  the  plaintiff  in  the  superior  court. 

The  Supreme  Court,  as  well  as  this  court,  has  frequently 
repeated  the  rule  that  when  the  evidence  is  thus  conflietinij:, 
and  the  merits  pf  the  case  are  doubtful,  each  party  is  entitled 
to  have  the  benefit  of  an  accurate  statement  bv  the  court  to  the 

mi 

jury  of  the  law  applicable  to  the  facts  of  the  case.  And  this 
is  not  merely  an  arbitrary  or  artificial  rule,  but  is  one  based  in 
sound  reason.  The  oflice  of  instructions  is  to  inform  the 
minds  of  the  jury  as  to  the  legal  principles  by  which  they  are 
to  be  governed,  and  thus  guide  them  in  meting  out  justice 
according  to  law. 

No  instructions  were  asked  or  given  on  the  part  of  the 
plaintiff. 

The  ninth  instruction  asked  by  the  defendant  related  to  the 
duty  of  persons  in  respect  to  the  use  of  care  and  caution  when 
about  to  cross  a  railroad  track,  and  was  as  follows:  "The  jury 
are  instructed,  as  a  matter  of  law,  that  a  railway  crossing  is  a 
place  of  danger;  that  the  tracks  themselves  are  a  warning  to 
those  about  to  go  upon  them  that  it  is  dangerous,  and  that  it 
is  the  duty  of  every  person  before  going  upon  or  across  a  rail- 
way track  to  look  in  both  directions,  and  to  listen  to  ascertain 
whether  it  is  safe  to  go  upon  the  tracks."  The  court  refused 
to  give  this  instruction  as  asked,  but  gave  it  modified  as  fol- 
lows: "  9.  The  jury  are  instructed,  as  a  matter  of  law,  that 
a  railway  crossing  is  a  place  of  great  danger;  that  the  tracks 
themselves  are  a  warning  to  those  about  to  go  upon  tiiem  that 
it  is  dangerous,  and  that  it  is  the  duty  of  every  person  befoi-e 
going  upon  or  across  the  railway  track  to  exercise  care  and 
caution,  either  in  looking  in  both  directions  or  to  listen  to  as- 
certain whether  it  is  safe  to  go  upon  the  track,  or  otherwise  as 
may  be  shown  by  the  evidence  in  the  case." 

We  are  of  opinion  that  the  instruction  as  asked  was  proper. 
Tlie  Supreme  Court  has    repeatedly  sanctioned  similar  in- 
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strnctious.  They  have  held,  as  matter  oflaw^  that  when  per- 
sons are  about  to  cross  a  railroad  track  it  is  their  duty  to  use 
all  their  faculties  to  discover  the  approach  of  a  train,  not  only 
by  listening  but  by  looking.  In  Chi.  &  R  I.  R.  K  Co.  v. 
McKean,  40  111.  236,  the  court  said: 

"  We  hold  it  is  the  imperative  duty  of  persons  traveling  on 
a  public  road  crossed  by  a  railroad  on  the  sama  Isvel  to  use 
all  the  faculties  they  have,  on  approaching  the  crossing,  to 
discover  a  train,  not  only  by  listening  for  bell  or  whistle,  but 
to  look  out,  by  all  means,  whether  there  be  a  warning  board 
or  not,  to  enjoin  that  duty  upon  tliem." 

In  Jacob's  Case,  63  III.  179,  the  court  said:  In  his  (a  trav- 
eler's) approach  to  such  crossing,  it  is  incumbent  upon  him 
to  exercise  care  and  caution  by  looking  and  listening  for  any 
train  that  may  be  approaching,  so  as  to  prevent  the  danger  of 
a  collision."  In  C.  &  N.  W.  Ey.  Co.  v.  Dimick,  9^  111.  45, 
the  court  say:  "This  court  has  often  decided  that  it  is  the 
duty  of  a  person  about  to  cross  a  railroad  tmck  to  look  and  to 
listen  for  an  approaching  train,  and  it  is  negligence  to  omit 
that  duty." 

In  Chi.,  R.  I.  &  P.  R  R  Co.  v.  Bell,  70  111.  102,  the  court 
say:     "And  it  is  the  general  rule  that  it  is  deemed  culpable 
neglii^nce  to  cross  the  track  of  a  railroad  without  lookiuir  in 
every  direction  that  the  rails  run,  to  make  sure  that  the  road 
is  clear." 

It  is  to  be  observed  that  these  were  all  cases  of  railroad 
crossings  at  roads  in  the  country,  where  there  was  nothing  to 
obstruct  the  view  or  intercept  the  sound  of  an  approaching 
train.  If  the  law  deems  it  negligence  to  omit  to  listen  and 
look  under  such  circumstances,  a  fortiori  it  would  be  negli- 
gence not  to  look  and  listen  at  a  railroad  crossing  in  a  crowded 
city. 

A  like  rule  has  been  held  in  other  States.  Thus  in  Havens 
V.  The  Erie  Ry.  Co.,  41  K  Y.  296,  the  court  say:  "A  trav- 
eler, in  crossing  a  railroad  track,  is  required  to  exercise  at 
least  ordinary'  sense,  prudence  and  capacity,  which  reqnirefi 
that  he  should  use  his  ears  and  eyes  so  far  as  he  has  an  op- 
portunity to  do  so;  and  a  failure  to  do  this  will  be  deemed 
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to  be  negligence  siiflScient  to  preclude  a  recovery  in  his  favor, 
in  case  of  an  accident."  And  in  Baxter  v.  Troy  &  Bo-ton 
Ry.  Co.,  41  N.  Y.  503:  "The  case  to  be  examined  by  the 
plaintiif,  required  him  to  make  a  vigilant  use  of  his  eyes  and 
ears  in  ascertaining  whether  trains  were  approaching." 

So  in  Chi.,  R.  L  &  Pac.  Ry.  Co.  v.  Houston,  95  U.  S.  697, 
the  court  said:  "  But  the  failure  of  the  euijineer  to  sound  the 
whistle  or  ring  the  bell,  if  such  were  the  facts,  did  not  re- 
lieve the  deceased  from  the  necessity  of  taking  ordinary  pre- 
cautions for  her  safety.  Negligence  of  the  company's  eni- 
))loyes  in  these  particulars  was  no  excuse  for  negligence  on 
her  part.  She  was  bound  to  listen  and  to  look  hefurc 
attempting  to  cross  the  railroad  track,  and  not  to  walk  care- 
lessly into  the  place  of  approaching  danger."  The  books 
abound  in  like  cases.  But  it  seems  hardly  to  require  the 
sanction  of  adjudicated  cases,  to  justify  us  in  holding  the  act 
of  attempting  to  cross  a  railroad  track  in  a  thronged  city 
without  looking  and  listening,  h per  se  negligence,  and  that 
to  60  hold  is  no  invasion  of  tlie  province  of  the  jury.  The 
fact  being  admitted,  negligence  is  a  presumption  of  law. 
The  danger  is  apparent  to  the  most  casual  observer;  it  is  a 
danger  of  which  the  senses  take  cognizance  without  proof. 

If,  however,  it  were  conceded  that  the  instruction,  as  asked, 
did  not  state  the  law  correctly,  the  instruction  as  modified 
was  erroneous  in  se\^al  essential  respects.  Its  language  is  in 
the  alternative.  By  it  the  jury  were  told  that  it  was  the 
plaintiff's  duty  to  use  care  and  caution  either  by  looking  or 
by  listening,  "or  otherwise  as  may  be  shown  by  the  evi- 
dence," that  is,  it  would  be  sufficient  to  relieve  him  from  the 
imputation  of  negligence,  if  he  looked  though  he  did  not 
listen,  or  if  he  listened  thougl*  he  did  not  look.  He  need  not 
use  both  his  sense  of  sight  and  hearing;  it  was  enough  if  lie 
used  either. 

But  the  modification  contained  still  another  alternative, 
in  the  words  "or  otherwise  as  mav  be  shown  bv  the  evidence," 
that  is  to  say,  it  would  be  sufficient  if  the  plaintiff  used  care 
and  caution  otherwise  than  by  looking  or  listening.  Precisely 
what  was  intended  by   the  language  used  is  not  very  clear, 
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but  the  modification  i8  objectionable  in  failing  to  state  the 
degree  of  care  required.  The  jury  would  be  warranted  in 
concluding  that  it  was  sufficient  to  relieve  appellee  from  fault 
if  he  exercised  any  care  and  caution,  however  slight.  This 
is  not  the  law.  The  plaintiff  must  have  been  in  the  exercise 
of  ordinary  care;  the  modification  was  therefore  misleading. 

While  we  regret  to  be  compelled  to  send  back  for  another 
trial,  cases  of  trifling  amount,  we  can  not  ignore  settled  rules 
of  law  whicli  are  established  to  control  the  trial  of  all  cases^ 
without  regard  to  the  amount  involved  or  the  parties  to  the 
suit. 

The  judgment  must  be  reversed  and  the  cause  remanded 
for  a  new  trial. 

Heversed  and  remanded. 


Isaac  Horner 

V. 

Rosa  Horner. 


Payment,  EvrDENCE  of. — Before  the  complainant  can  recover  of  defend- 
ant the  amount  of  the  note  or  the  judgment  recovered  thereon,  she  must 
show  that  she  has  paid  it.  As  there  is  no  evidence  of  such  paj^ment  in  the 
record,  the  decree  is  reversed. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Thomas  A.  Moran,  Judge,  presiding.  Opinion  filed  Jan- 
uary 6,  1885. 

Mr.  Allan  C.  Story,  for  appellant. 

Mr.  E.  B.  McClanahan,  for  appellee. 

Bailey,  J.  This  was  a  bill  in  chancery,  brought  by  Rosa 
Horner  a«jainst  Isaac  Horner  and  one  Mauritz  Joseph,  pray- 
ing  for  the  surrender  and  cancellation  of  a  certain  promissory 
note  executed  b}'  the  complainant  to  said  Isaac  Horner,  and 
a  certain  chattel  mortgage  given  to  secure  the   same,  and  for 
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an  injunction  perpetually  restraining  the  collection  or  nego- 
tiation of  said  note  and  mortgage^  and  also  a  general  prayer 
for  relief.  The  bill  alleges,  in  substance,  that  on  or  about  the 
17th  day  of  March,  1879,  the  complainant  having  the  neces- 
sary capital  for  the  purpose,  determined  to  open  a  millinery 
store  in  the  city  of  Chicago,  and  that  upon  the  snggestion  ol 
said  Isaac  Horner  that  his  name  would  lend  credit  and  com- 
mercial standing  to  the  enterprise,  associated  his  name  with 
hers,  and  opened  said  store  under  the  firm  name  of  I.  Horner  & 
Co.;  that  said  Isaac  Horner,  apprehending  that  he  might  be- 
come liable  for  the  debts  of  the  concern,  demanded  of  the  com- 
plainant securit}'  against  such  contingent  liability,  whereup- 
on the  complainant  executed  to  him  her  promissory  note  for 
$500,  dated  March  17,  1879,  payable  two  years  after  date,with 
interest  at  the  rate  of  ten  per  cent,  per  annum,  and  a  chattel 
mortgage  securing  the  same,  upon  certain  household  furniture 
of  the  complainant;  that  said  business  was  carried  on  under 
said  firm  name  for  about  five  months,  when,  at  the  desire  of 
said  Isaac  Horner,  his  name  was  withdrawn  from  the  firm, 
and  the  customers  and  creditors  of  the  firm  notified  thereof, 
since  which  time  the  complainant  has  carried  on  the  business 
in  her  own  name;  that  the  complainant  bought  and  paid  for 
all  the  goods  purchased  in  the  name  of  I.  Horner  &  Co.,  and 
has  paid  the  indebtedness  of  said  firm  in  full,  and  canceled  all 
of  said  Isaac  Horner's  liabilities  in  connection  with  said  firm; 
yet,  that  said  Isaac  Horner  has  made  a  pretended  and  fraud- 
ulent assignment  of  said  note  and  mortgage  to  said  Mauritz 
Joseph,  who  falsely  and  fraudulently  claims  to  hold  the  same 
as  a  bonajide  purchaser,  and  is  about  to  foreclose  said  mortgai^e. 
The  complainant  afterward  filed  her  supplemental  bill  mak- 
ing one  Philip  Lichtenstadt  a  party  defendant  and  alleging 
that  subsec^uent  to  the  filing  of  the  original  bill  said  Mauritz 
Joseph  had  fraudulently  assigned  said  note  to  said  Lichten- 
stadt, who  had  entered  judgment  thereon  against  the  com- 
plainant in  the  Circuit  Court  of  Cook  county  by  confession 
for  $625,  and  was  about  to  sue  out  execution  tliereon,  and 
jpraying  for  an  injunction  perpetually  restraining  the  collec- 
f  said  judgment, 
defendants  appeared  and  answered,  and  the  cause  after- 
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ward  coming  on  to  be  heard  on  the  pleadings  and  proofs,  a 
decree  was  entered  dismissing  tlie  supplemental  bill  and  or* 
dering  that  the  complainant  recover  of  said  Isaac  Horner  the 
snm  of  $732.36  and  costs,  and  that  execution  issue  therefor. 

The  decree  recites  that  the  sum  awarded  the  complainant 
is  for  the  money  expended  by  her  in  satisfaction  of  the  execu- 
tion issued  on  said  judgment.  It  may  be  doubted  whether 
the  complainant,  as  the  pleadings  now  stand,  can  recover  of 
Isaac  Horner  the  amount  of  the  judgment  even  if  she  were 
shown  to  have  paid  it.  There  is  no  averment  of  such  pay- 
ment in  either  the  original  or  supplemental  bill,  and  it  is  not 
pretended  that  at  the  time  said  bills  were  filed,  any  such  pay- 
ment had  been  made.  But  waiving  that  question,  there 
seems  to  be  an  entire  absence  of  proof  in  the  record  tending 
to  show  that  any  such  payment  has  in  fact  been  made.  The 
certificate  of  evidence  purports  to  contain  all  the  evidence  ad- 
duced at  the  hearing,  and  consequently  whatever  proof  there 
may  be  in  the  record  bearing  on  that  question  must  be 
sought  for  in  said  certificate.  We  have  examined  said  cer- 
tificate with  care,  and  fail  to  find  a  single  syllable  tending  to 
show  such  payment.  Counsel  for  the  complainant  in  his 
brief  claims  that,  the  record  shows  the  execution  issued  on 
said  judgment  marked  paid  in  full,  but  he  fails  to  point  out 
the  place,  either  in  the  abstract  or  record,  where  such  evidence 
may  be  found,  and  has  thus  imposed  upon  us  the  needless 
labor  of  a  fruitless  searcli  through  a  voluminous  record  to  find 
evidence  which,  if  it  had  any  existence,  he  could  have  pointed 
out  by  a  single  brief  reference. 

We  think  it  clear  that  before  the  complainant  can  recover 
of  the  defendant  the  amount  of  said  note  or  of  the  judgment 
recovered  thereon,  she  must  show  that  she  has  paid  it. 

Various  other  questions  are  raised,  most  of  them  question- 
ing the  regularity  of  the  proceedings  in  the  court  below;  but 
as  the  error  above  pointed  out  disposes  of  the  case,  we  do  not 
deem  it  our  duty  to  consider  them. 

For  the  reason  that  the  decree  is  not  sustained  by  the  evi- 
dence appearing  in  the  record,  the  decree  will  be  reversed 
and  the  cause  remanded. 

Decree  reversed. 
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1.  Evidence — Questtonp  by  court  discrediting  witness. — Where 
in  advance  of  the  cross-examination  by  counsel  which  was  then  regrolarly 
in  order,  the  court  propo.inJ.^d  questions  upon  matters  personal  to  the  wit- 
ness, and  many  of  them  by  their  form  manifesting,  at  least,  a  strong  sus- 
picion of  his  truthfulness,  and  his  testimony  was  important  to  the  defendant, 
as  well  upon  the  issue  made  between  the  parties  as  in  nytigration  of  damages. 
Held,  that  it  was  erroneous  to  discredit  the  witness  before  the  jury  by  such 
an  intimation  of  th<^  opinion  of  the  court. 

2.  Breach  op  promise— Evidence  as  to  engagement. — Tn  a  breach 
of  promise  case,  the  proof  of  an  actual  engagement  by  the  plaintiff  to 
marry  another,  subsisting  at  the  time  of  defendant's  attentions  to  plaintiff, 
will  not,  as  matter  of  law,  overcome  the  inference  of  a  like  engagement 
to  the  defendant  furnished  by  attentions,  though  such  engagement  is  proper 
to  be  considered  by  the  jury  as  tending  to  overcome  it.  The  modification 
of  the  instruction  in  this  cas^  is  erroneous,  for  although  the  hypothesis  that 
plaintiff  was  a  woman  of  loose  and  bad  habits  might  justify  defendant  in 
refusing  to  fulfill  his  promise,  if  any  had  been  made,  it  would  have  no  effect 
upon  the  operation  of  the  evidence  referred  to  as  overcoming  or  tending  to 
overcome  the  inference  that  might  otherwise  be  drawn  from  the  attentions 
mentioned. 

3.  Character  of  plaintiff — Damages.— In  a  breach  of  promise  case 
it  is  proper  to  instruct  the  jury  to  take  into  consideration  the  character  and 
habits  of  the  plaintiftin  estimating  the  damages,  and  that  no  person  addict- 
ed to  lewdness  and  unchaste  conduct  ought  tx)  recover  as  much  as  a  moral 
and  virtuous  person,  and  this  is  unaffected  by  the  general  merits  or  demerits 
of  the  defendant. 

(622) 
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Appkal  from  the  Circuit  Court  of  Peoria  county;  the  Hon. 
John  Bukns,  Judge,  presiding.  Opinion  filed  January  16, 
1885. 

This  was  an  action  of  assumpsit  by  appellee  aii^ainst  appel- 
lant, upon  an  alleged  promise  of  marriage,  for  damages  sus- 
tained by  its  breach  and  airgravated  by  seduction. 

On  the  trial  at  the  May  term,  1883,  upon  issue  joined  on  a 
plea  of  non-assumpsit,  she  testified  tliat  she  was  nearly  twen- 
ty-two 3'cars  of  age;  that  she  had  been  married  when  about 
fifteen  to  Auijustus  Opie,  lived  with  him  something  over  two 
years,  bore  him  a  son,  still  living,  and  obtained  a  divorce  with 
leave  to  resume  her  maiden  name  at  May  term,  1879;  that 
slie  resided  with  her  parents  in  Peoria,  and  defendant  on  a 
farm  a  few  miles  away;  that  he  began  to  keep  her  company 
in  the  spring  of  1880,  visiting  her  regularly  every  other  Sun- 
day until  the  following  fall,  during  which  time  they  became 
engaged  to  marry;  that  in  the  fall  his  visits  ceased  for  reasons 
unknown  to  her  (though  they  continuetl  to  meet  occasionally) 
until  about  the  middle  of  November,  ISSl,  when  they  were 
renewed,  and  theenijafirement  was  renewed  to  be  consummated 
in  the  fall  of  1882;  that  yielding  to  his  wishes  she  had  sexual 
intercourse  with  him  on  three  occasions — a  week  betbro 
Christmas,  on  Christmas  evening  and  about  a  week  later — 
induced  thereto  by  the  consideration  of  their  engagc^ment, 
and  of  his  further  promise,  made  on  each  of  said  occasions, 
that  if  pregnancy  should  result  he  would  marry  her  at  once; 
that  in  consequence  of  this  intercourse  she  did  become  preg- 
nant, of  which  she  informed  him  about  the  last  of  January, 
IS82;  that  he  thereupon  advised  her  to  procure  an  abortion, 
referring  her  to  two  parties  who  he  said  would  perform  the 
operation,  and  promising  to  bear  the  expense;  that  having  ap- 
plied to  one  and  been  refused,  she  declined  to  proceed  further 
in  that  direction;  that  he  then  ceased  to  visit  her,  and  al- 
though often  requested,  refused  to  fulfill  his  promise,  abso- 
lutely and  in  terms  of  uncommon  heartlessness,  saying  he  had 
got  out  of  her  all  that  he  wanted;  that  her  child  was  born 
Sept.  20,  1882.  A  direct  question  by  the  judge  elicited  the 
further  statement  that  he  never  assigned  to  her  any  other  rea- 
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son  for  his  refusal  than  the  one  above  set  forth,  or  made  any 
complaint  against  her. 

There  was  no  other  direct  proof  of  a  promise  to  marry,  bot 
her  parents  and  other  witnesses  testified  to  circumstances 
tending  to  corroborate  her  statement  of  it,  and  the  facts  of 
sexual  intercourse  and  its  fruit  were  not  disputed. 

Defendant,  as  a  witness  on  his  own  behalf,  positively  denied 
that  he  ever  promised  to  marry  her,  and  sought  to  overcome 
any  inference  that  might  otherwise  be  drawn  from  such  atten- 
tion, as  he  was  shown  to  have  paid  her  by  proof  of  her  admis- 
sion that  during  the  period  of  the  alleged  engagement  to  him 
she  was  engaged  to  another,  and  also  of  her  conduct  toward 
young  men,  so  free  and  inviting  as  to  account  for  his  visits 
on  other  grounds  than  an  inclination  to  marry  her,  and  at 
least  to  mitiirate  the  damas:es  in  case  she  should  recover. 

The  first,  and  perhaps  the  principal  witness,  called  by  the 
defendant  for  this  purpose,  was  one  Charles  A.  Kretbaum,  who 
testified  in  chief  that  in  the  fall  of  1881  he  visited  theplaintifi 
once  or  twice,  and  sometimes  thrice  a  week,  during  a  period 
of  six  weeks,  when,  as  she  said,  she  was  engaged  to  marry 
the  defendant;  that  she  generally  "  caFcssed  "  him  when  he 
called;  that  on  two  occasions  slie  exposed  her  leg  as  high  as 
the  knee;  that  she  allowed  him  to  take  and  wear  the  engage- 
ment ring,  which  she  said  the  defendant  had  given  her,  and 
that  she  told  the  witness  in  terms  that  slie  wanted  to  marrv 
him.  His  last  statement  in  chief  was:  '^She  used  to  kiss  me 
very  often,  and  put  her  arms  around  my  neck,  and  kiss  me  in 
that  way — nothing  further  than  that." 

Immediately  thereupon,  before  cross-examination  by  plaint- 
iffs attorney,  the  judge  proceeded  to  question  the  witness  as 
follows: 

J3y  the  Court.  Tou  was  unapproachable,  I  suppose,  any 
further  than  that?  You  would  not  yield  to  any  blandishments! 
(Objected  to.     Defendant  then  and  there  excepted.)     No. 

What  was  your  age  at  that  time?  (Objected  to.  Defend- 
ant then  and  there  excepted.)     Twenty-one  years. 

In  good  health  were  you?  (Objected  to.  Defendant  then 
and  there  excepted.)    Yes,  sir. 
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Where  were  yon  from  when  j'oii  came  here?  Havana, 
Illinois. 

How  long  did  you  live  there?  (Objected  to.  Defendant 
then  and  there  excepted.)     I  left  there  in  1868. 

Where  did  you  come  from  when  you  came  there?  (Ob- 
jected to.  Defendant  then  and  there  excepted.)  Came  from 
near  Lewistown,  Fulton  county;  lived  in  the  county  then;  born 
near  Lewistown,  Fnlton  county,  this  State. 

You  never  was  married,  I  suppose?  (Objected  to.  De- 
fendant then  and  there  excepted.)     No,  sir. 

Didn't  want  to  get  married?  (Objected  to.  Defend- 
ant then  and  there  excepted.)     No,  I  can't  say  that  I  ever  did. 

What  did  you  say  to  her  when  she  wanted  to  marry  you? 
(Objected  to.  Defendant  then  and  there  excepted.)  I  told 
her  I  didn't  want  her. 

Didn't  want  her?    No,  sir. 

How  often  did  you  go  there  after  that?  (Objected  to.  De- 
fendant then  and  there  excepted.)  Not  many  times  after 
that. 

Yon  quit  pretty  soon,  did  you?    Yes,  sir. 

Did  that  frighten  you  away  or  not?  (Objected  to.  De- 
fendant then  and  there  excepted.)  Don't  know  that  it  did. 
Didn't  care  about  going  there  any  longer. 

You  was  too  modest,  I  suppose.  Was  you?  (Objected  to* 
Defendant  then  and  there  excepted.)     May  be. 

That  was  it,  was  it?  (Objected  to.  Defendant  then  and 
there  excepted.)     Yes,  sir. 

Did  you  publish  this  everywhere — what  toot  place  there? 
1  did  not. 

You  told  nobody?  (Objected  to.)  May  have  told  intimate 
friends;  that  was  probably  all. 

Your  intimate  friends?  (Objected  to.  Defendant  then  and 
there  excepted.)     Yes,  sir. 

How  generally  did  you  publish  it?  (Objected  to.  De- 
fendant then  and  there  excepted.)  Well,  not  to  many,  prob- 
ablv  to  two  or  three  of  my  friends. 

What  friends?  (Objected  to.  Defendant  then  and  there 
excepted.)    Young  men  that  work  in  the  shop  where  I  do. 

Vou    XV.    40 
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Did  you  remonstrate  against  her  approaches — did  yon 
oppose  it?  (Objected  to.  Defendant  then  and  there  excepted.) 
Sometimes  and  sometimes  not. 

Yon  were  horrified  at  it,  I  suppose.  Was  you  horrified  at 
it?  (Objected  to.  Defendant  then  and  there  excepted.) 
Yes,  sir. 

Or  did  you  submit?  Yes,  sir.  Some  parts  I  was;  some 
parts  1  was  not. 

Told  her  so,  did  you  not?  (Objected  to.  Defendant  then 
and  there  excepted.)     Don't  remember. 

You  dcn't  remember?     No,  sir.     • 

She  just  voluntarily  did  all  that  you  have  stated,  did  she, 
without  anything  further?  (Objected  to.  Defendant  then  and 
there  excepted.)  Can't  say  she  did.  Probably  I  encouraged 
her  a  little. 

Encouraged  her,  how?  (Objected  to.  Defendant  then  and 
there  excepted.)     In  my  own  way — caressed  her. 

What  did  you  say  to  her?  What  inducements  did  yoii 
hold  out  to  her  that  she  asked  you  to  marry  her?  (Objected 
to.  Defendant  then  and  tlicre  excepted.)  Don't  know  as 
any  at  all. 

Nothing  at  all?    No,  sir;    don't  know  that  I  did. 

Nothing  except  your  general  address  to  her,  I  suppose? 
Yes,  sir. 

That  was  all,  was  it?  (Objected  to.  Defendant  then  and 
there  excepted.)     So  far  as  I  remember. 

By  Mr.  Foster. — We  object  to  every  question  and  answer. 
I  would  like  to  have  these  objections  considered  in  this  exam- 
ination, to  each  question  and  answer. 

By  the  Court. — What  is  the  objection? 

By  Mr.  Foster. — The  objection  is,  that  I  think  they  are 
improper. 

By  the  Conrt. — In  what  respect? 

By  Mr.  Foster. — I  don't  think  the  conrt  should  go  into  it 
to  thirt  extent. 

By  the  Court.— Why  so? 

By  Mr.  Foster. — It  is  simply  ray  idea. 

By  the  Court. — You  ought  to  have  some  reason  for  it.    I 
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am  asking  proper  questions  to  elicic  the  truth.  I  mean  to 
get  thQ  truth.  I  don't  wish  to  make  any  remarks  about  it  at 
all. 

By  the  Court, — Yon  are  of  French  descent,  are  you?  No, 
sir. 

What  is  your  native  country?    My  parents  were  German. 

From  Germany?     Yes,  sir. 

The  defendant  Asked,  among  otliers,  the  following  instruc- 
tions, without  the  parts  italicized,  which  the  court  added: 

6.  You  are  further  instructed  tliat  while  a  contract  to 
marry  between  the  parties  to  this  suit  may  be  inferred  from 
unusual  and  marked  attentions  and  continued  intimacy,  and 
those  manifestations  of  attachment  and  regard  which  usually 
precede  marriage,  yet  such  inference  will  be  overcome  by 
actual  proof  that  the  plaintiff  herein  was,  during  the  time  of 
the  alleged  engagement  by  plaintiff  to  marry  defendant, 
actually  engaged  to  be  married  to  a  person  other  than  the  de- 
fendant, if  such  other  engagement  took  place  after  the  en- 
gagement to  the  defendant^  or  during  the  time  of  such  engage- 
ment with  defendant^  so  as  to  amount  to  a  repudiation  of  the 
contract  with  defendant^  or  amount  to  an  abandonment  of 
such  contract  whilst  it  was  in  force  or  before  any  refusal  to 
perform  by  defendant^  if  he  did  refuse, 

9.  You  are  further  instructed  that  if  no  express  promise 
of  marriage  has  been  proved,  then  it  can  only  be  inferred  from 
circumstances,  and  if  the  jury  believes,  from  the  evidence, 
that  the  plaintiff  was  a  woman  of  loose  and  bad  habits  and 
accustomed  to  committing  acts  of  unchastity,  and  that  the 
defendant  knew  and  believed  the  plaintiff  to  be  snchawoman 
when  he  went  to  see  her,  and  while  he  continued  to  visit  her, 
then  the  jury  should  take  all  these  things  into  consideration 
and  judge  from  a  review  of  all  the  evidence  whether  the  de- 
fendant visited  the  plaintiff  with  the  purpose  of  marrying  her 
or  for  some  other  purpose,  and  if  they  believe  he  visited  her 
for  some  other  purpose  than  that  of  marrying  her,  then  the 
jury  ought  not  to  infer  any  agreement  to  marry  her  from  any 
such  attentions  alone  which  he  may  have  paid  her  under  such 
circumstances,  if  he  did  not  make  such  promise  with  alcnowl- 
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e/Ige  and  acquiescence  in  her  conduct;  but  if  hs  knew  of  hti 
misconduct  or  unchastity  and  acquiesced  therein  at  the  time 
of  the  promise  he  can  not  avoid  his  contracts  on  that  account, 

10.  You  are  further  instructed  that  in  estimating  the 
damages,  if  any  are  proven,  you  should  take  into  consideration 
the  character  and  habits  of  the  plaintiff,  if  proven,  and  if  you 
believe,  from  the  evidence,  that  she  was  addicted  to  lewdness 
and  unchaste  conduct,  these  circumstances  should  be  consid- 
ered, and  no  person  guilty  of  such  practices  ought  to  recover 
as  much  damages  as  a  pure,  moral  and  virtuous  person,  if  the 
jury  believe  the  character  of  plaintiff  renders  her  unfit  to  be 
his  {defendant's)  wife, 

A  verdict  having  been  returned  for  the  plaintiff  for  $875, 
which  the  court  refused  to  set  aside,  the  defendant  appealed. 

Mr.  James  II.  Cameron  and  Mr.  Daniel  R.  Sheen,  for 
ap])eliant;  cited  Lycan  v.  The  People,  107  111.  428;  Burnett 
V.  Simpkins,  24  111.  266. 

Mr.  Isaac  C.  Edwards,  for  appellee;  as  to  the  rights  of  the 
court  to  examine  a  witness,  cited  Penn.  0.  Co.  v.  Conlan,  101 
111.  109;  Beasley  v.  The  People,  89  111.  580;  Skelly  v.  Boland, 
78  III.  439;  Foreman  v.  Baldwin,  24  111.  306;  Kogers  v.  The 
People,  98  111.  581. 

Per  Curiam.  The  examination  by  the  indije  of  the  witne.>5 
Kretbaum,  was  objectionable  in  respect  to  its  time,  its  sub- 
stance and  its  form.  It  was  clearly  uncalled  for  in  advance 
of  the  cross-examination  bv  counsel,  wMiichwas  then  reorularlv 
in  order  and  ini'j:ht  well  have  been  expected  to  occujiy  the 
8{une  line  of  interrogation.  The  questions  w^ere  directed  to 
matters  personal  to  the  witness,  and  many  of  them,  by  their 
force,  manifested  at  least  a  strong  suspicion  of  his  truthful- 
ness. And  since  his  testimony  was  important  to  tlie  defend- 
ant, as  well  upon  the  issue  made  between  the  parties  as  in 
mitigation  of  damages,  it  was  both  erroneous  and  hurtful  to 
discredit  him  before  the  jury  by  such  an  intimation  of  the 
oj)inion  of  the  court.     Lycan  v.  The  People,  107  Jll.  428. 

We  do  not  hold^  as  a  matter  of  law,  that  the  proof  of  an 
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actual  engagement  by  plaintiff  to  marry  another,  snbsistin:^ 
at  the  time  of  defendant's  attentions  to  lier,  will  overcome  the 
evidence  of  a  like  engagement  to  him  furnished  by  those  at- 
tentions, since  there  might  be  in  fact  a  cotemporaneous  en- 
gagement to  two  or  more,  though  it  is  proper  to  be  considered 
by  the  jury  as  tending  to  overcome  it,  and  therefore  it  was 
proper  to  modify  the  6th  instruction  asked  by  the  defendant. 
But  the  modification  made,  instead  of  correcting  the  error, 
added  to  it;  for  although  the  hypothesis  presented  by  it 
might  justify  the  defendant  in  refusing  to  fulfill  his  promise 
if  any  had  been  made,  it  would  have  no  eilect  upon  the  opera- 
tion of  the  evidence  referred  to,  as  overcomino:  or  tending:  to 
overcome  the  inference  that  might  otherwise  be  drawn  from 
the  attentions  mentioned.  It  was  therefore  not  germane  to 
the  subject-matter  of  the  instruction  as  asked,  and  if  intelli- 
gible at  all,  was  calculated  to  confuse  the  minds  of  the  jurors. 
It  also  assumes  an  engagement  by  defendant  to  plaintift', 
which  was  the  principal  fact  in  issue  between  the  parties,  and 
to  which,  as  being  disputed,  the  instruction  directed — thus 
further  showing  that  it  was  in  no  just  sense  a  modification  ot 
the  instruction  but  a  departure  from  it. 

The  addition  to  the  9th,  as  asked,  is  subject  to  the  same 
criticism. 

The  10th,  as  asked,  was  held  to  be  good  in  Barnett  v.  Simp- 
kins,  24tli  111.  265,  and  we  hold  it  to  be  so,  absolutely,  and 
unaffected  by  the  general  merits  or  demerits  of  the  defend- 
ant.    Its  modification  was  therefore  erroneous. 

For  these  reasons  the  judgment  must  be  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


Lydia  Magoon 

V. 

Henry  S.  Magoon  et  al. 

Jurisdiction — Freehold  involved. — As  it  is  sought  by  this  proceed- 
iog  to  divest  the  respondents  of  their  claim  of  freehold,  and  carve  out  of 
their  estate  a  homestead  and  dower,  a  freehold  is  involved,  and  this  court 
has  DO  jurisdiction. 
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Error  to  the  Circuit  Court  of  Jo  Daviess  countv:  the  Hon 
ANTiLLiAM  Brown,  Judge,  presiding.     Opinion   filed  January 
16,  1885. 

Messrs.  O'Brien  &  Shissler,  for  plaintiff  in  error. 

Mr.  K.  H.  McClellan,  for  defendant  in  error. 

Per  Curiam.  The  appellees  in  this  case  made  a  motion  to 
dismiss  the  writ  of  error  on  the  ground  that  a  freehold  was  in- 
volved. The  plaintiff  in  error  claims  in  her  bill  that  she  was 
in  his  lifetinie  and  until  his  death  the  wife  of  Kichard  H. 
Magoon,  deceased,  and  entitled  as  his  widow  to  homestead  and 
(lower  in  certain  real  estate  of  which  said  Magoon  died  seized. 
That  after  tl)e  death  of  her  alleored  husband  she  was  induced 
bv  fraud  to  execute  to  one  Henrv  S.  Mairoon,  the  son  of  Rich- 
ard  II.  Magoon,  deceased,  and  Mary  I.  Barnes  and  Josephine 
Magoon,  his  daughters,  a  deed  to  her  homestead  and  dower  in 
a  large  amount  of  real  estate  in  her  husband's  estate.  Henry 
8.  Magoon  and  the  other  claimants  to  the  land  claim  the  title 
in  fee  simple  as  the  heirs  of  Kichard  II.  Magoon,  and  thn>ugh 
liim  by  deeds  or  devise.  The  complainant  claims  a  homestead 
whicli  is  a  freehold  estate  and  also  dower.  It  is  sought  by 
tliis  proceeding  to  divest  the  respondents  of  their  claim  of 
freehold  and  carve  out  of  their  estate  a  homestead  and  dower, 
the  riffht  to  do  which  thev  contest.  "We  therefore  conclude 
that  a  freehold  is  involved  in  this  suit  before  us,  and  that  the 
writ  should  have  issued  from  the  Supreme  Court  and  not  this. 
The  motion  to  dismiss  is  therefore  sustained  and  the  writ  dis- 
missed. 


Chicago  &  Alton  Railroad  Co. 

V. 

Edward  Barber,  Adm'r,  etc. 

1.  Verdict  against  weight  of  evidence.— When,  in  the  judgment 
of  an  appellate  tribunal  charged  with  the  duty  of  reviewing  the  evidence 
and  finding  the  facts,  justice  demands  that  the  verdict  be  set  aside  as  maDi. 
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festiy  against  the  weight  of  the  evidence,  no  sabstaatial  error  appearing  in 
the  charge  to  the  jary,  the  court  shoald  base  its  decision  upon  that  ground, 
rather  than  noticing  a  technical  inaccuracy  in  some  one  of  the  instructions. 
2.  Crossino  railroad  track — Negligence. — Whether  a  person 
when  about  to  cross  a  railroad  track  is  guilty  of  negligence  in  failing  to 
look  up  and  down  the  track  to  see  if  any  train  is  approaching,  depends  upon 
the  circumstances  of  each  particular  caae.  Under  the  evidence  in  this  i-ecord 
the  court  is  of  opinion  that  the  deceased  did  not  exercise  that  degree  of  care 
that  a  reat»onably  prudent  man  would  have  done  under  the  same  circum- 
stances for  his  own  preservation,  and  therefore  the  judgment  is  reversed,  as 
the  verdict  ifl  manifestly  against  the  weight  of  evidence. 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon. 
George  W.  Stipps,  Jud^e,  presiding.  Opinion  tiled  January 
16,  1885. 

On  the  15tli  day  of  April,  1880,  John  C.  Barber  was  killed 
by  the  cars  of  appellant,  while  crossing  the  side  track  of  tlie 
railroad  where  it  passes  over  Main  street  in  the  city  of  Braid- 
wood. 

At  this  time  the  appellant  had  its  tracks  crossing  Main 
street  at  nearly  right  angles,  the  road  running  nearly  north 
and  south,  and  the  street  east  and  west.  The  center  track  was 
the  main  track,  the  others  side  tracks,  the  west  one  being  called 
the  Joliet  track.  The  passenger  depot  is  located  in  the  north- 
east anscle  formed  bv  tiie  main  track  and  the  street.  In  the 
southwest  angle  of  the  street  and  the  main  track  and  between 
the  main  and  the  Joliet  track,  the  appellant  had  erected  coal 
chutes  extending  from  the  south  side  of  Main  street  southerly, 
between  the  two  tracks,  for  a  distance  of  about  two  hundred 
feet.  These  chutes  consisted  of  an  elevated  railroad  track,  and 
coal  boxes  resting  upon  trestlework  about  ten  feet  high,  the 
bents  being  some  ten  feet  apart.  One  bent  of  the  trestlework, 
upon  which  the  track  in  the  coal  chutes  rests,  is  north  of  the 
sidewalk,  the  walk  passing  under  the  track  between  the  first 
and  second  bents.  About  twenty  feet  west  of  the  chutes  a 
store  building  was  located,  called  by  the  witnesses  Burt's 
building.  The  Joliet  track  running  south  from  the  crossing 
over  Main  street  passed  down  this  space  between  the  chutes 
and  Burt's  building,  the  eastern  rail  being  four  feet  and  six 
inches  from  the   chutes.     Between  the  main  track  and  the 
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eastern  track  was  located  the  station  bouse  of  a  flagman  eni- 
ploj^ed  by  tbe  appellant. 

On  the  day  when  appellee's  intestate  w^as  killed,  the  way 
freight  arrived  from  Joliet  about  nine  o'clock  in  the  forenoon, 
and  having  some  cars  in  the  train  that  were  to  be  placed  up- 
on the  Joliet  track,  divided  the  train  upon  tbe  main  track, 
and  the  engine,  with  the  cars  to  be  switclied  upon 
the  Joliet  track,  ran  down  to  the  switch  south  of  tbe  coal 
chutes  and  backed  on  the  side  track,  and  having  gained  sntK- 
cient  momentum  to  carry  the  cars  across  Main  street,  the 
engine  was  detached  from  the  cars  and  they  ran  b}'  the  force 
already  applied,  past  the  coal  chutes  and  across  the  street, 
striking  the  deceased,  who  was  then  attempting  to  cross  tbe 
track  from  the  east  to  the  west,  and  killing  him. 

This  action  was  brought  by  the  appellee  as  his  administra- 
tor to  recover  damaires  under  the  statute  for  the  use  of  tbe 
widow.  lie  recovered  in  the  court  below,  and  the  defendant 
brings  the  case  here  by  appeal. 

Mr.  George  S.  House,  for  appellant;  that  the  verdict  is 
not  sustained  by  the  evidence,  cited  C.  B.  &  Q.  R.  R.  Co.  v. 
Johnson,  103  111.  620;  C.  B.  &Q.  R.  R.  Co.  v.  Dougberty, 
12  Bradwell,  181. 

As  to  negligence  in  person  crossing  railroad  track:  I.  C. 
R.  R.  Co.  V.  Hetherington,  83  111.  515;  C.  &  A.  R.  R.  Co. 
V.  Jacobs,  63  III.  179;  C.  &  A.  R.  R.  Co.  v.  Gretzner,  46  III. 
75;  L.  S.  &  M.  S.  R  R.  Co.  v.  Sunderland,  2  Bradwell,  307; 
L.  S.  &  M.  S.  R  R.  Co.  V.  Clemens,  5  Bradwell,  77;  W.  St.  L. 
&  P.  R  R.  Co.  V.  Hicks,  13  Bradwell,  414;  C.  B.  &  Q.  R.  R.  Co. 
V.  Spring,  13  Bradwell,  174. 

Messrs.  Haley  &  O'Donnell,  for  appellee;  cited  C.  B.  & 
Q.  R.  R.  Co.  V.  Lee,  87  III.  454;  G.  W.  R  R.  Co.  v.  Ilawortlj, 
39  111.  346;  K  Line  Packet  Co.  v.  Binninger,  70  111.  571; 
Aurora  Fire  Ins.  Co.  v.  Eddy,  55  111.  213;  City  of  Peru  v. 
French,  55  III.  317;  Lawrence  v.  Hagerman,  56  111.68;  I. 
C.  R.  R.  Co.  V.  Dunning,  59  111.  192. 

PiLLSBUKY,  J.     A  careful  examination  of  the  record  dis- 
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closes  no  error  of  the  court  below  in  its  rulings  upon  the  in- 
troduction of  evidence  or  in  its  instructions  to  the  jury,  that 
would  justify  us  in  reversing  this  judgment. 

The  objections  made  to  the  instructions  for  plaintiff  are  of 
the  most  teclmical  character,  and  if  the  criticisms  upon  them 
were  just,  the  fault  is  so  trivial  that  any  correction  in  the  re- 
gard complained  of  could  not  in  the  least  affect  the  finding  of 
the  jury. 

Where  the  testimony  in  a  cause  is  so  conflicting  that  a  ver- 
dict either  way  would  not  be  disturbed  bj'  an  appellate  tribu- 
nal as  being  contrary  to  the  evidence,  it  is  essential  that  the 
charge  of  the  court  to  the  jury  should  be  such  a  clear  and  ac- 
curate statement  of  the  law  that  it  can  be  seen  the  jury  were 
not  misled  in  their  application  of  the  law  to  the  facts. 

In  the  opinion  of  the  writer,  when,  in  the  judgment  of  an 
appellate  tribunal  charged  with  the  duty  of  reviewing  the  ev- 
idence and  finding  the  facts,  justice  demands  that  the  verdict 
beset  aside  as  manifestly  against  the  weight  of  the  evidence, 
no  substantial  error  appearing  in  the  charge  to  the  jury,  the 
court  should  base  its  decision  upon  that  ground,  rather  than 
noticing  a  technical  inaccuracy  in  some  one  of  the  instruc- 
tions (a  fault  discoverable,  if  desired,  in  almost  any  case), 
but  which  could  not  have  been  the  cause  of  the  unjust  verdict, 
thus  introducing  into  the  administration  of  the  law  such  fine 
distinctions  as  to  puzzle  even  the  professional  mind,  and  re- 
sulting in  the  impairment  of  substantial  right,  if  the  ultimate 
effect  is  not  to  destroy  the  remedy  by  action  altogether. 

The  instructions  asked  by  the  defendant  and  refused  by 
the  court  were  properly  refused  under  the  authority  of  the 
Penn.  C.  Co.  v.  Conlan,  101  111.  93,  as  they  tell  the  jury  that 
certain  acts  of  the  deceased  constituted  negligence.  In  that 
case  the  authorities  were  reviewed  and  the  doctrine  settled 
that  negligence  is  a  question  of  fact  for  the  jury,  and  that  it 
is  no  error  for  the  court  to  refuse  to  instruct  the  jurj'  "as 
matters  of  law,  that  certain  facts ^^r  «0  constituted  negligence 
on  the  part  of  the  deceased.'* 

The  location  of  the  side  track  with  reference  to  the  coal 
chutes  and  the   building  upon  the  west  and   south  side  of  the 
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street  immediately  north  of  the  chutes  and  building,  the  view 
of  trains  moving  from  the  south,  by  persons  coming  from 
tlie  east,  being  somewhat  obstructed  by  the  trestlework  of  the 
chutes,  made  this  crossing  a  very  dangerous  one,  demanding  of 
tlie  defendant  company  as  well  as  of  persons  desiring  to  cross 
the  railroad  track,  a  degree  of  care  to  avoid  injury  commeu- 
.surate  with  the  known  character  of  the  crossing. 

The  law  requires  that  both  parties  exercise  that  degree  of 
care  that  a  reasonably  prudent  man  would  take  for  his  own 
protection  in  view  of  the  danger  to  be  encountered,  either  in 
operating  the  train  or  in  passing  over  the  track,  and  it  is  evi- 
dent that  an  ordinarilj'  prudent  person  would  take  more  pre- 
cautions for  his  safety,  or  to  avoid  injury  to  others,  when  it 
can  be  seen  that  the  act  about  to  be  done,  from  tlie  circum- 
stances  surrounding  its  performance,  is  attended  with  great 
danger  to  life  or  limb,  than  where  no  such  danger  is  or  can  lie 
apprehended,  or  where  it  is  less  apparent 

Hence  the  rule  that  ordinary  care — the  degree  required  by 
law  of  both  parties  where  each  is  in  the  exercise  of  a  right 
held  independent  of  the  other — is  to  be  measured  by  the  exi- 
gency of  the  particular  case,  and  must  be  commensurate  with 
the  known  or  reasonably  to  be  anticipated  perils  attending  the 
proposed  act. 

Now  in  this  case  the  railroad  company  must  be  held  to 
have  known  the  character  of  the  crossing,  as  it  erected  the 
chutes  and  constructed  its  track  in  such  a  location  with  refer- 
ence to  the  street  as  to  make  it  more  dangerous  than  ordi- 
nary railroad  crossings  at  grade,  and  the  evidence  contained 
in  the  record  makes  it  clear  that  the  deceased  also  was  fully 
advised  of  its  perils. 

The  material  question,  then,  as  we  view  the  record,  is 
whether  the  defendant  and  the  deceased  exercised  that  decree 
of  care  required  under  all  the  circumstances  of  the  ca.<e,  and, 
if  not,  was  the  negligence  of  the  deceased  of  that  character 
that  will  prevent  a  recovery  by  the  plaintiff  in  this  action. 

Admitting,  for  the  purpose  of  this  discussion,  the  evidence 
to  be  sniBcient  to  sustain  the  finding  of  the  jury  that  the  de- 
fendant was  guilty  of  negligence,  it  certainly  is  not  shown  by 


Second  District — December  Term,  1884.      635 

Chicago  &  Alton  R.  R.  Co.  v.  Barber. 

the  proof  to  be  of  that  character  that  raises  an  inference  tliat 
the  injury  was  willfully  inflicted,  and  such  being  tlie  case,  be- 
fore a  recovery  can  be  maintained  it  must  be  made  to  appear 
that  the  deceased  at  the  time  of  the  injury  was  himself  in  the 
exercise  of  ordinary  care.  C,  B.  &  Q.  E.  E.  v.  Johnson,  103 
111.  512. 

"Was  the  deceased,  then,  at  the  time  he  was  killed,  in  the 
exercise  of  the  care  required  of  Iiim  by  law? 

The  determination  of  this  question  of  fact  is  cast  by  the 
law  upon  this  court,  and  it  is  our  duty  to  decide  it  from  the 
evidence,  sitting  as  jurors,  ever  remembering  that  the  verdict 
of  the  jury  below  should  be  held  as  settling  all  doubtful  ques- 
tions of  fact  arising  in  the  case,  and  which  tend  to  establish 
the  ultimate  fact  to  be  found  by  them  and  us — the  degree  of 
care  exercised  by  the  deceased. 

The  deceased  was  a  man  of  about  seventy-three  years'of  age, 
somewhat  feeble  and  quite  slow  of  movement.  He  lived  with 
his  aged  wife  upon  the  east  side  of  tlie  railroad  in  the  city 
where  he  had  resided  for  a  long  time.  He  was  engaged  in 
gardening  and  liis  custom  was  in  the  morning  to  take  a  basket- 
ful of  vegetables  upon  his  arm  and  go  to  the  main  part  of  the 
city  lying  west  of  the  railroad  to  dispose  of  them  to  his  cus- 
tomers. 

It  appears  he  was  well  acquainted  with  the  crossing  and 
knew  the  time  the  way  freight  was  due  each  morning  on  its  run 
from  Joliet  south.  On  the  morning  of  the  accident  he  catne 
from  his  house  with  his  basket  upon  his  arm,  his  cap  pulled 
down  and  a  shawl,  or  as  some  witnesses  state,  a  comforter 
about  his  neck  and  head,  and  in  attempting  to  cross  the  side 
track,  the  cars  struck  him  and  running  over  him  severed  iiis 
head  from  his  body. 

The  company  had  a  flagman  stationed  near  the  crossing  of 
the  main  track  to  warn  persons  of  the  approach  of  trains,  and 
it  is  claimed  that  this  flagman  was  not  at  his  post  and  attend- 
ing to  his  duties  at  the  time.  Upon  this  point  the  plaintiff 
called  two  witnesses  who  saw  the  accident  and  who  state  they 
did  not  hear  any  hallooing  nor  did  they  see  the  flagman  there, 
while  others  called  by  him  state  their  attention  was  attracted 
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bj'  hearing  outcries  and  then  saw  the  train  strike  the  deceased 
and  rnn  over  him. 

The  flagman,  Patrick  Waldron,  was  called  by  the  defendant, 
and  testified  concerning  the  occurrence,  as  follows: 

I  live  at  Braid  wood.     Have  lived  there  ten  or  twelve  years. 
I  am  flagman  at  Main  street  crossing  in  Braid  wood.     I  was 
so  emj)lo3'ed  in  April,  1880.     1  was  acquainted  witli  the  loca- 
tion of  the  depot  and  railroad  tracks  at  the  intersection  of 
Main  street,  in  April,  1880.     I  liad  occasion  to  pass  over  the 
tracks  there,  from  east  to  west,  at  that  time,  and   prior  anil 
subsequent  to  that  date.     The  coal  chutes  are  located  between 
the  west  track  and  the  main  track.     The  watch  house  or  shanty 
is  locited  between  the  east  track  and  main  track,  about  mid- 
way  between   the  two.     My  duties  there,  in   1880,  were  to 
watch  people  passing,  and  keep  them  from  the  trains  coming. 
A  person  standing  on  the  sidewalk  on  the  south  side  of  Main 
street,  near  my  watch  house,  could  see  a  train  of  cars  on  the 
Joliet  track,  opposite  the  chutes,  all  the  way  down  from  tlie 
north  end  to  the  south  end  of  the  chutes.  I  have  seen  them  there 
frequently  through  the  bents  of  the  chutes.     I  remember  the 
fact  of  an  accident  occurring  in  April,  1880,  which  resulted  in 
the  death  of  John  C.  Barber.     I  saw  the  deceased  on  tlmt  day. 
He  was  coming  up  the  sidewalk,  going  west,  when  1  first  saw 
liim.     I  gave  him  the  signal  to  stop,  and  held  up  the  flag.      I 
approached  pretty  near  to  him— within  four  feet.     I  did  not 
say  anything  to  him,  there  was  no  use;   he  could  not  under- 
stand me.     I  had  the  fla":  in  my  hand.     I  attracted  his  atten- 
tion  by  waving  the  flag,  the  same  as  I  do   to  every   one  that 
passes.     He  stopped.     I  then  w^ent  over  to  the  center  of  Main 
street  to  warn  people  coming  down  the  street.     That  morning 
the  old  man  had  on  a  pair  of  wide  moccasins.     They  were  not 
buttoned,  but  loose.     He  had  a  cap  with  laps  to  it,  and  a  com- 
forter over  his  head  and  down  over  his  ears.     At  tliis  time  I 
knew  they  were  switching  on  tlie  Joliet  track.     When  I  at- 
tracted the  old  man's  attention,  he  said  nothing,  but  stood 
there.     He  was  standing  there  when  I  turned  my  back  to  him. 
I  didn't  see  him  again  until  he  was  crossing  the  west  track. 
I  hallooed  to  him.     At  this  time  he  was  in  the  act  of  crossing 
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the  west  track.  I  ran;  I  thought  I  could  stop  him,  but  he 
Mas  beyond  my  reach;  lie  kept  moving.  When  I  lirst  saw 
him  this  time  he  was  just  stepping  over  the  east  rail  of  the 
west  track.  He  paid  no  attention  to  my  hallooing.  I  saw  the 
cars  coming  down  pretty  close.  I  hallooed  at  the  top  of  my 
voice;  I  went  just  up  to  the  track— up  pretty  close — within  a 
foot  of  the  rail,  I  think,  just  so  I  could  save  myself  from  the 
cars.  I  was  hallooing  all  the  time.  I  had  seen  the  old  man 
at  this  place  before.  He  was  in  the  habit  of  passing  there 
frequently.  The  day  before  he  passed,  and  1  had  to  go  off 
the  road  before  him,  and  show  niv  ilaor  and  threaten  to  strike 
him  before  he  would  stop.  The  cars  were  making  a  coupling 
on  the  track  at  the  time.  He  usually  passed  there  about  9  or 
10  o'clock  in  the  day. 

He  further  testified  that  prior  to  that  time  he  had  com- 
plained to  the  son  of  the  deceased,  this  plaintiff,  that  his 
father  would  not  mind  the  signal  given  him,  and  that  the  son 
told  him  it  was  all  right,  he  would  take  care  of  himself. 

In  this  statement,  he  was  flatly  cc^ntradicted  by  the  plaintiff. 

William  J.  Stewart,  then  city  marshal  of  Braidwood,  tes- 
tified : 

I  reside  in  Braidwood;  have  resided  there  about  sixteen 
years.  I  remember  the  fact  of  an  accident  occurring  thei'e  on 
the  15th  of  April,  1880.  I  was  in  Ed,  Barber's  saloon  talking 
to  Ed.  Barber  when  I  heard  the  hallooing  outside.  When  I 
w-ent  outside,  I  saw  Paddy  standing  in  the  middle  of  the 
street  hallooing  with  the  flag  in  his  hand.  I  saw  the  old  man 
Barber.  He  was  about  the  center  of  the  west  track,  facing 
west  He  was  north  of  the  sidewalk.  I  saw  the  cars  on 
tlie  JoHet  track.  They  were  coming  down  the  track  and  I 
should  judge  about  two  feet  from  the  old  man.  The  old  man 
was  not  looking  around.  He  seemed  to  pay  no  heed  to  them 
at  all.  Before  this  I  was  standing  inside,  about  three  feet 
from  the  door  of  the  saloon,  talking.  We  heard  sotnebody 
hallooing,  and  I  jumped  right  out  in  the  street  and  looked 
around.  I  saw  the  old  man  standing  on  the  track  and  the  flat 
car  about  two  feet  from  him.  He  was  walking  the  best  he 
could.     He  walked  very  slow,  at  the  beet.     He  was  a  little 
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north  of  the  sidewalk.  I  saw  Mr.  Waldron.  He  was  in  the 
middle  of  the  street  making  motions  with  the  flag  flying,  and 
he  was  steering  across  the  street  toward  where  the  old  man 
was,  hallooing  pretty  loud.  The  old  man  had  a  kind  of  a 
woolen  comforter  around  his  neck,  and  I  think  he  had  a  cap 
on.  I  saw  the  car  when  it  struck  him.  1  was  about  seventy 
feet  distant.  I  know  Mrs.  Dwyer.  I  did  not  see  her  there  at 
that  time.  There  was  no  woman  between  me  and  the  old  man 
at  all.  I  am  positive  of  that  I  don't  know  whether  there 
was  an  engine  attached  or  not  when  I  first  saw  the  cars.  Tlie 
cars  were  moving  about  as  fast  as  a  man  could  walk.  I  saw  a 
person  on  the  cars.  I  don't  know  who  it  was.  He  seemed  to 
be  handling  the  brakes.  I  hallooed  and  motioned  to  them  to 
hold  up.  I  gave  these  signals  after  the  man  was  hit.  At  this 
time  I  was  acquainted  with  the  location  of  the  streets.  I  was  in 
the  habit  of  passing  along  the  south  sidewalk  on  the  south 
side  of  the  street  every  day.  A  person  passing  along  on  the 
sidewalk  south  of  the  street  from  the  east,  when  he  arrives  at 
a  point  four  feet  from  the  east  rail  of  the  west  track  he  can  see 
down  the  track  to  the  south  as  far  as  the  switch.  In  passing 
from  Waldron's  shanty  west  on  the  south  sidewalk,  a  person, 
if  he  pays  an}'  attention,  can  look  through  the  chutes  and  see 
a  train  of  cars  on  the  Joliet  track.  When  I  came  out  from 
the  saloon  onto  the  streets,  I  heard  the  engine  bell  ringing. 
The  engine  was  down  at  the  far  end  of  the  chute  when  I  got 
aloni^side  of  Burt's  buildinor. 

Thomas  Thornton  stated:  I  reside  in  Braceville,  Grundy 
county.  I  resided  there  about  two  years.  I  work  in  the 
mines  and  run  a  store.  In  April,  1880,  I  was  living  at  what  is 
called  the  "  Diamond  Mine,"  two  miles  west  and  about  a  mile 
north  from  Braidwood.  I  had  been  living  there  nine  years 
prior  to  April,  1880.  At  that  time  I  remember  the  fact  of  an 
accident  happening  which  resulted  in  the  death  of  John  C. 
Barber.  I  had  just  driven  across  the  track  when  the  thing 
happened.  I  was  driving  east  from  the  west  on  Main  street, 
in  Braidwood.  When  I  approached  the  track  I  heard  a  bell 
ringing.  It  appeared  to  be  over  behind  Burt's  house.  I  know 
the  location  of  the  tracks  there,  at  the  intersection  of  Main 
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Street  and  the  railroad.  I  have  crossed  tliere  often  enonirh. 
My  attention  was  attracted  by  the  bell  as  I  approached  the 
crossing.  I  did  not  hear  anything  else  that  attracted  my  at- 
tention before  I  drove  across.  1  saw  old  man  Waldron;  he 
was  standing  in  the  street  somewhere  near  the  main  track. 
When  I  passed  the  Joliet  track,  1  saw  cars  on  that  track,  mov- 
ing north  to  where  I  was  crossing.  The  cars  appeared  to  be 
about  100  feet  south  of  the  sidewalk.  I  passed  in  front  of 
them.  They  appeared  to  be  in  motion,  coming  down  the 
track  as  I  passed.  After  I  drove  across  the  main  track  I 
lieard  the  flagman  halloo.  That  was  after  I  got  over  the 
main  track,  on  the  track  that  was  on  the  other  side  of 
the  main  track.  Just  as  I  was  on  that  track  with  the 
team  I  heard  the  flagman  halloo.  He  appeared  to  halloo 
as  loud  as  he  was  able.  I  pulled  up  the  horse  and  looked 
back  and  saw  the  flagman  running  toward  old  man  Bar- 
ber. The  old  man  Barber  was  on  the  Joliet  track.  I  saw 
the  cars  when  I  looked  back.  When  I  first  saw  old  man  Bar- 
ber, the  cars  were  about  twelve  feet  away,  just  coming  onto 
the  sidewalk.  Waldron  was  running  toward  Barber.  I  saw 
old  man  Waldron  as  I  crossed  the  track.  He  had  his  flag  in 
his  hand,  unfurled.  Wlien  I  looked  back  Waldron  appeared 
to  be  running  toward  the  old  man  who  was  on  the  track,  f 
thought  he  was  going  to  reach  him,  and  was  about  to  be 
caught  by  the  train.  The  old  man  did  not  appear  ^to  be  at- 
tracted by  the  cries  at  all. 

He  did  not  pay  any  attention;  he  appeared  to  be  off  the 
sidewalk;  when  I  first  saw  him  he  appeared  to  be  just  alx)ut 
the  middle  of  the  track;  he  was  moving;  that  is  about  all; 
he  didn't  seem  to  hear  anything  at  all;  he  had  on  a  winter 
cap  just  pulled  down  over  his  ears,  and  had  some  other  mufller 
over  that;  he  had  a  basket  in  one  hand  and  a  stick  in  the 
other.  I  saw  the  old  man  struck  by  the  cars;  he  appeared 
to  be  hit  just  on  the  side;  he  was  sidling  toward  the  cars  as 
they  were  approaching  him;  he  appeared  to  be  getting  one 
foot  over  the  west  rail  when  he  was  struck. 

Thomas  McGiflin  stated: 

I  reside  in  Braidwood;  have  resided  there  about  nine  years; 
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I  am  a  grocery  man.  My  store  is  on  Main  street.  I  k new- 
John  C.  Barber  by  sight.  I  had  seen  him  quite  often  on  the 
street,  in  the  springtime,  peddling  onions.  He  had  a  little 
basket  of  onions  on  his  arm.  I  judge  him  to  be  from  seventy 
to  seven-five  years  of  age.  He  was  not  an  active  man.  He 
was  a  man  that  was  considerably  stooped,  moved  ver}'  slowly 
along  the  street.  I  think  he  generally  had  a  cane.  He 
seemed  to  walk  with  a  good  deal  of  difficulty.  I  remember  of 
the  fact  of  his  death,  on  the  15th  of  April,  1880.  I  was  at  the 
Chicago  and  Alton  depot  that  morning.  I  was  standing  near 
the  depot  talking  with  a  friend.  I  saw  this  old  gentleman 
coming  up.  I  noticed  I»im  pass  over  the  main  track,  going 
west,  and  I  also  noticed  they  had  been  switching  these  cars 
there.  My  attention,  I  think,  was  attracted  to  him,  just  after 
he  crossed  the  main  track,  going  west.  The  main  track  was 
on  the  east  side  of  the  chutes.  He  seemed  to  be  traveling 
along  slowly,  paying  no  attention  to  anything.  They  were 
switching  these  cars  there  on  the  west  side  of  the  chntes,  and 
the  old  man  was  passing  along  on  the  sidewalk,  and  I  was 
watching  the  old  man.  I  thought  he  would  stop.  He  still 
went  on  until  he  came  to  the  track — the  west  track. 

I  hallooed  at  him;  I  said,  look  out  for  the  cars.  Mr.  Wal- 
dron  hallooed  at  him  and  started  toward  him,  but  he  did  not 
pay  any  attention  to  us  hallooing  at  him  at  all;  he  kept  right 
along.  He  got  onto  the  track,  and  was  in  the  act  of  getting 
over  the  west  rail  when  the  cars  struck  him.  At  the  time  I 
first  hallooed,  if  he  had  heeded  the  warning  lie  could  have 
saved  himself.  When  I  first  saw  the  cars  coming  down  the 
track  thev  must  have  been  300  feet  south  of  the  sidewalk. 
When  I  first  saw  tlie  old  man  he  was  approaching  the  bents 
that  support  the  trestlework.  I  see  he  was  about  to  go  on 
the  track,  and  he  must  have  been  some  four  or  five  feet  from 
the  track  when  I  hallooed  at  him.  I  see  he  was  not  going  to 
stop.  An  ordinary  person,  I  should  think,  would  have  heeded 
the  warning.  1  saw  Waldron  running  toward  him,  trying  to 
stop  him;  1  heard  Waldron  halloo.  Tliere  were  several  of  ns 
that  hallooed.  Waldron,  when  I  first  saw  him,  was  near  the 
center  of  the  street  with  hie  flag.     Waldron  got  very  near  to 
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the  old  rnan;  ho  had  to  jump  back  in  order  to  save  himself. 
The  old  man  paid  no  attention  whatever.  He  was  a  few  feet 
north  of  the  sidewalk  when  struck.  Tiie  cars  were  moving 
four  or  five  miles  an  hour,  I  should  judge.  The  car  tliat  hit 
liim  was  a  coal  car.  1  did  not  notice  the  cars  as  they  passed 
over  him.  I  could  not  say  whether  there  was  anybody  on  the 
car  or  not.  I  had  passed  along  across  the  tracks  on  the  side- 
walk on  the  south  side  of  Main  street  quite  frequently.  A 
person  passing  on  the  south  sidewalk  west  from  the  shanty 
would  be  able  to  see  cars  standing  or  moving  on  the  Joliet 
track  for  100  feet  south  of  the  sidewalk.  1  was  attracted  bv 
the  noise  of  the  train. 

William  Webb  stated  he  was  a  brakeman  on  the  wav 
freight,  and  was  at  the  depot  when  the  accident  occurred,  and 
saw  it.  He  corroborates  the  statements  of  the  former  wit- 
nesses for  the  defense,  as  also  does  the  baojorao^e  master  at 
that  station,  J.  B.  Smith.  J.  B.  Corry,  alsD.  who  at  the  time 
of  the  accident  was  station  master,  but  when  called  as  a  wit- 
ness had  no  connection  with  the  appellant,  gives  the  details 
of  the  occurrence  substantially  as  stated  by  the  other  wit- 
nesses from  whose  testimony  we  have  quoted  at   such  length. 

Had  the  evidence  of  the  defendant  consisted  alone  of  the 
statements  of  the  flagman,  the  jury  might  have  been  justified 
in  giving  it  but  little  if  any  weight,  as  he  was  contradicted 
upon  a  material  point  in  his  testimony,  and  besides,  it  being 
his  duty  to  prevent  persons  crossing  the  track  when  cars  were 
approaching,  he  had  great  inducements  to  make  it  appear  he 
had  not  neglected  his  duty  in  that  regard. 

But  surely,  the  jury  had  no  right  to  arbitrarily  disregard  the 
testimonv  of  so  manv  witnesses  who  were  entirely  disinter- 
ested,  and  in  no  manner  dependent  upon  the  Alton  road  for 
place  or  position  or  means  of  livelihood,  and  who,  so  far  as  can 
be  seen,  had  no  motive  whatever  to  speak  anything  but  tlie 
truth. 

We  must  therefore  give  their  testimony  credence,  and  do- 
ing so  we  can  but  find  that  at  the  time  the  deceased  was  at- 
tempting  to  cross  the  track  the  flagman  was  in  the  street  with 
his  flag  unfurled  and  u^ing  it  for  the  purpose  of  warning  per- 
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sons  aboat  to  cross  thai  a  train  was  approaching.  Whether 
tlie  fact  be  established  that  the  flasrman  warned  the  deceased 
by  wavinff  the  flajr  in  his  face  as  stated  bvWaldron,  the  fla<r- 
raan,  before  he  went  into  the  street,  may  not  be  so  clear,  as  in 
this  statement  he  does  not  seem  to  be  so  well  corroborated; 
bnt  being  so  fully  sustained  in  other  material  parts  of  his  tes- 
timony by  the  witnesses  named,  the  probability  is  that  he  is 
also  correct  in  this  statement. 

There  can  be  no  doubt  from  this  evidence  that  the  deceased 
at  that  time  had  his  ears  so  covered  with  the  cap  and  com- 
forter that  he  was  prevented  from  hearing  any  ordinary  sig- 
nal of  danger,  and,  in  fact,  failed  to  liear  the  outcries  of  tlie 
flagman  and  others  when  they  were  heard  quite  a  distance  to 
the  west  of  the  track;  for  it  won  Id  be  prepo?.terou9  to  snppo?»e 
that  if  he  had  heard  them  he  would  not  have  heeded  tlie 
warning.  Neither  does  it  appear  that  he  made  any  use  of 
his  eyes  to  ascertain  if  he  was  in  peril.  He  certainly  could 
have  seen  the  flagman  in  the  street  as  others  did,  before  lie 
approached  the  track,  and  if,  when  he  passed  the  southwest 
corner  of  the  chutes  and  was  within  four  feet  of  the  east  rail 
he  had  looked  to  the  south,  he  must  necessarily' have  seen  the 
cars  backing  toward  the  crossing;  and  further,  we  think  the 
weight  of  the  evidence  shows  that  if,  while  passing  along  the 
walk  from  the  main  to  the  side  track  he  had  looked  for  the 
train,  he  could  have  seen  it  through  the  trestlework  of  the 
chntes. 

Under  the  old  Practice  Act  which  imposed  the  duty  upon 
the  Supreme  Conrt  of  reviewing  and  finding  the  facts  as  well 
as  determining  the  law  applicable  thereto,  that  court  has  said 
in  many  cases  that  it  is  the  duty  of  persons  about  to  cross  the 
track  of  a  railroad  to  look  about  them  and  see  if  there  is  anv 
danger;  and  especially  in  Goddard's  ease,  72  111.  509,  where 
the  opinion  of  the  court  gives  some  support  to  the  position  of 
counsel  here,  that  a  failure  of  the  trial  court  to  so  instruct  the 
jury  as  a  matter  of  law,  was  error. 

Bnt  it  is  evident  from  the  later  decisions  of  that  court 
made  under  our  present  Practice  Act,  withdrawing  from  it  the 
jurisdiction,  in  cases  like  the  present,  to  determine  qnestions 
of  fact,  that  expressions  found  in  former  opinions  thatsnch 
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and  such  facts  were  evidence  of  negligence  or  constituted  ne<j;- 
ligence,  were  to  be  considered  as  conclusions  of  fact,  drawn 
from  the  evidence  in  the  particular  case,  and  not  as  a  rule  of 
law  applicable  to  atiy  and  all  cases  wliether  the  circumstances 
were  the  same  or  diflerent. 

The  distinctions  to  be  made  by  the  profession  between  ex- 
pressions found  in  the  opinions  of  that  court,  when  exercising 
the  functions  of  a  jury  and  when  deciding  questions  of  law, 
isclearly  pointed  out  in  the  cases  of  Penn.  C.  Co.  v.  Conlan,  101 
111.  93,  and  Brown  v.  Aurora,  109  111.  105,  to  which  we  refer. 
From  these  cases  it  is  clear  that  whether  any  given  fact  or 
facts  will  authorize  the  conclusion  that  the  ultimate  fact  to  be 
found — the  negligence  of  the  party,  exists,  is  purely  a  ques- 
tion of  fact;  that  the  determination  that  nei^ligence  is  estab- 
lished from  the  existence  of  certain  subordinate  facts^  is  an 
inference  of  fact,  and  not  of  law. 

Whether,  therefore,  a  person  when  about  to  cross  a  railroad 
track  is  guilty  of  negligence  in  failing  to  look  up  and  down 
the  track  to  see  if  any  train  is  approaching,  depends  upon  the 
circumstances  of  each  particular  case. 

The  duty  of  determining  this  question  in  this  case  is  im- 
posed by  the  law  upon  this  court,  and  we  can  not  evade  the 
responsibility  of  declaring  the  impression  made  upon  our  minds 
by  the  proof,  though  we  yield  to  none  in  our  sympathy  for 
the  aged  widow,  who  was  by  this  sad  occurrence  deprived  of  a 
husband  and  the  means  of  her  support  at  the  same  time,  nor 
in  our  desire  to  hold  railroad  companies  to  a  strict  compliauce 
with  the  law  that  requires  them  to  exercise  a  proper  degree 
of  care  in  so  operating  their  roads  as  to  prevent  injury  to 
others. 

Under  the  evidence  in  this  record  we  can  but  find  that  the 
deceased  did  not  exercise  that  degree  of  care  that  a  reason- 
ably prudent  man  would  have  done  under  the  same  circum- 
stances, for  his  own  preservation,  and  so  finding  we  must,  under 
the  authority  of  Johnson's  case,  supra^  reverse  this  judgment, 
as  the  verdict  is  manifestly  against  the  weight  of  the  evidence, 
and  remand  the  cause,  without  passing  upon  the  question  of 
comparative  negligence  sought  to  be  made  in  the  case. 

Judgment  reversed. 
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Curtis  Beecher 

V. 

Town  of  Bristol  ex  rel. 

Jurisdiction — Appeal  — No  apiwal  lies  to  the  appellate  court  from  a 
proceeding  institated  in  the  county  court  under  chapter  107,  R.  S.  1874, 
entitled  '*  An  act  to  revise  the  law  in  relation  to  paupers/' 

Appeal  from  the  County  Court  of  Kendall  county;  the 
Hon.  II.  S.  Hudson,  Judge,  presiding.  Opinion  filed  January 
16,  1885. 

Mr.  A.  C.  Little,  for  appellant. 

Messrs.  Hopkins  &  Aldrich,  for  appellee. 

PiLLSBURV,  J.  This  is  an  appeal  bv  Curtis  Beecher  from 
the  order  of  the  County  Court  of  Kendall  couLty,  reqniring 
liini  to  contribute  toward  the  support  of  his  brother,  Harvey 
]ieecher,  adjudged  by  the  court  to  be  a  pauper. 

In  our  view  any  judgment  we  might  render  in  the  cause 
U|>on  the  merits  would  be  void  for  want  of  jurisdiction  in  this 
court.  We  had  occasion  to  review  the  several  provisions  >f 
the  statute  allowing  appeals  to  this  court,  in  Morris  v.  Morris, 
12  Bradwell,  68,  and  came  to  the  conclusion  tliat  no  appeal 
lies  to  this  court  from  the  orders,  judgments  or  decrees  of  the 
county  court,  except  where  they  were  rendered  in  cases  com- 
ing within  the  provisions  of  section  V23  of  the  act  "to  extend 
the  jurisdiction  of  county  courts*  and  to  provide  for  the  prac- 
tice thereof,"  approved  March  26,  1874,  Rev.  St.  339,  and 
upon  further  consideration  we  adhere  to  the  views  expressed 
in  that  ease. 

This  proceeding  being  instituted  under  Chap.  107,  Rev.  St. 
1874,  entitled,  "  An  act  to  revise  the  law  in  relation  to  pan - 
pers,''  does  not  come  within  any  of  the  classes  of  actions  or 
proceedings  in  the  county  court  specified  in  said  Sec.  123 
from  which  an  appeal  can  be  prosecuted  to  this  court,  but  if 
any  appeal  is  allowed  in  this  case  it  is  given  by  Sec.  122  of 
the  same  act,  to  the  circuit  court*     The  appeal  must  be  dis- 

^'"^^^^-  Appeal  dismiised. 
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Comm'rs  of  Highways  of  Montgomery  Township  v.  Snyder. 


Comm'es  of  Highways  of  Montgomery  Township 

V. 

William  G.  Snyder  et  al.,  etc, 

1.  Mandamus — What  party  must  show. — A  party  is  not  entitled  to 
a  mandamus  unless  he  shows  that  the  act  required  to  be  done  is  one  that 
the  respondent  ought  to  do  and  that  he  can  lawfully  perform. 

2.  Mandamus — Com  mission  ers  op  highways  issuing  orders. — 
A  petition  for  a  writ  of  mandamus  to  compel  comrarssioners  of  highways  to 
issue  an  order  upon  their  treasurer  for  certain  damages  allowed  the  petitioner 
for  lands  taken  as  a  highway,  which  contained  no  allegation  that  there 
was  any  money  in  the  hands  of  th?  ti-easurei*  out  of  which  tha  order  could 
bt)  paid  if  issued  or  that  any  tax  had  been  levied  which  could  be  used  in  its 
payment,  is  subject  to  demurrer.  The  issuing  of  such  order  by  the  respond- 
ents upon  their  treasurer  would,  under  section  one  of  the  laws  of  1879,  p. 
78,  haye  been  unlawful  unless  there  was  money  in  his  hands  or  means  pro- 
vided to  pay  it. 

Error  to  the  Circuit  Court  of  Whiteside  connty;  the  Hon. 
JosKPH  M.  Bailey,  Judge,  presiding.  Opinion  filed  January 
16,  1885. 

Messrs.  Manahan  &  Ward,  for  plaintiffs  in  error;  cited 
Acts  of  1879,  §  1,  p.  78;  Brauns  v.  Peoria,  82  111.  11;  Amos  v. 
Burma,  11  Bradwell,  384;  Comm'ra  v.  Newell,  80  III.  594; 
Scheaff  v.  People,  87  111.  194;  Lancaster  v.  Baumgarten,  41 
III.  255. 

As  to  when  a  writ  of  nnandamus  will  be  awarded:  Connty 
of  St.  Clair  v.  People,  85  111.  396;  People  v.  Ketchum,  7^  111. 
212;  People  v.  Davis,  93  111.  133. 

Messrs.  J.  &  J.  Dinsmoor,  for  defendants  in  error. 

PiLLSBURY,  J.  John  Dorsey  filed  his  petition  in  the  circuit 
court  against  the  plaintiffs  in  error,  praying  for  a  writ  of  man- 
damns  to  compel  them  to  issue  an  order  upon  their  treasurer 
for  certain  damajres  which  had  been  allowed  him  for  land 
taken  for  a  highway.     The  respondents    appeared  and   de- 
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miirred  to  the  petition,  which  was  overruled  and  a  peremptory 
writ  ordered,  and  they  sued  out  this  writ  of  error.  Dorsev 
liavingdied,  his  personal  representatives  have  been  substituted. 

An  examination  of  the  petition  in  this  case  shows  tliat  there 
is  no  allegation  contained  therein  that  there  was  any  money 
in  the  hands  of  the  treasurer,  out  of  which  the  order  could  be 
paid  if  issued,  or  that  any  tax  had  been  levied  which  could  be 
used  in  its  payment. 

Section  one  of  tlie  Act  of  May  31,  1879,  Sess.  Laws,  paore 
78,  providesif  "That  warrants  payable  on  demand  shall  here- 
after be  drawn  and  issued  upon  the  treasurer  of  this  State,  or 
of  any  county,  township,  city,  school  district,  or  municipal 
corporation,  or  against  any  funds  in  his  hands,  only  when  at 
the  time  of  the  drawing  and  issuing  bf  such  warrants,  there 
shall  be  sufficient  money  in  the  appropriate  fund  in  the  treas- 
ury to  pay  said  warrants/' 

It  is  quite  evident  from  the  provisions  of  this  act  taken  as 
a  whole,, that  the  first  section  was  intended  to  apply  to  all 
public  authorities  having  the  power  to  assess  and  collect  taxes 
for  the  necessary  expenditures  in  public  affairs. 

Tlie  language  of  the  act  seems  to  be  broad  enough  to  include 
commissioners  of  highways,  although  not  specifically  named, 
and  we  entertain  no  doubt  such  was  the  intention  of  the  le^:- 
islatnre. 

The  issuing  of  an  order  by  the  respondents  upon  their  treas- 
urer would  therefore  have  been  unlawful,  unless  there  was 
money  in  his  hands,  or  means  provided,  to  pay  it 

A  party  is  not  entitled  to  a  mandamus  unless  he  shows 
that  the  act  required  to  be  done  is  one  that  the  respondent 
ought  to  do,  and  that  he  can  lawfully  perform. 

A  clear  right  to  the  writ  does  not  appear  upon  the  face  of 
tlie  petition  in  this  case,  and  the  writ  should  have  been  re- 
fused. 

The  judgment  of  the  court  below  overruling  the  demurrer 
and  granting  the  writ  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Rugg  V.  Davie. 


Arthur  M.  Rugg  et  al, 

V. 

John  M.  Davis* 

1.  CoNTBACT — Acceptance  of. — If  a  proposition  be  accompanied  with 
certain  conditions  or  limitations,  the  acceptance  must  correspond  to  it  exact- 
ly, for  if  any  alteration  be  sugg'ested,  or  any  exception  be  made  to  its  exact 
terms,  the  provisional  acceptance  becomes  merely  a  new  propoettion. 

2.  Board  of  trade  contract. — Where  the  offer  ^  appellants  was  to 
take  ten  cars  " new  No.  2  white  corn;  new  high  mixed  corn,"  over  that 
amount  being  at  their  option,  and  the  acceptance  was  entire  for  ten  cars  of 
yellow  and  ten  cars  of  white,  and  the  variance  in  the  quality  was  sought  to 
be  obviated  by  proving  that  the  "yellow"  corn  was  a  better  quality,  and  un- 
der the  rule  of  the  board  of  trade,  introduced  in  evidence,  must  be  accepted 
in  lieu  of  a  lower  grade.  Heldj  that  such  regulation  can  only  aftect  the 
fulfillment  of  existing  contnicts  for  future  delivery  of  grain,  and  can  ha,ve  no 
bearing  upon  the  manner  of  making  the  contract;  that  the  attempted  ac- 
ceptance was  a  new  proposition,  requiring  the  assent  of  appellants  to  its 
terms  to  make  it  binding. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon. 
N.  M.  Laws,  Judge,  presiding.     Opinion  filed  January  16, 

1885. 

The  appellee  commenced  this  action  against  the  appellants 
to  recover  damages  for  not  accepting  and  paying  for  grain  al- 
leged to  have  been  purchased  of  him  by  them. 

Tlie  defense  was  no  contract.  The  defendants  below  were 
grain  dealers  in  Peoria,  and  wrote  to  the  appellee,  a  dealer  in 
grain  at  Blandinsville,  the  following  letter: 

Peoria,  111.,  January  24,  1882. 
J.  M.  Davis,  Blandinsville,  Illinois. 

Will  give  you  usual  terms  at  your  station,  January  or 
February  shipments.     Peoria  weights  and  inspection. 

New  No.  2  white  corn,  66. 

New  high  mixed  corn,  58^. 

No.  2  rye,  96^. 

No.  2  white  oats,  44. 

Mixed  oats,  43. 
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Acceptance  to  reach  us  by  noon  to-morrow,  and  over  ten 

cars  to  be  at  our  option.     Market  for  corn, ;  oats, ; 

rye,  . 

Yours  trnly,' 

RuGG  &  Bryan. 

The  appellee  receiving  this  sent  the  following  telegram  to 
appellants: 

^'January  25,  1882. 
Rl'GO  &  Bryan,  Peoria,  Illinois, 

Accept  your  offer.     Ten  cars  yellow  and  ten  cars  white. 

''J.M.Davis." 

It  is  admitted  that  the  appellants  received  this  telefirrarn 
within  the  time  stated  in  their  proposition.  On  the  same  day 
the  appellants  telegraphed  appellee:  "Prices  named  mean 
delivered  to  Peoria.  Doj^ou  so  understand  it?"  And  were 
answered:  '*  Your  offer  was  here  on  track.  Peoria  weigrhts 
and  inspection."  Appellants  refused  then  to  take  the  grain, 
and  appellee,  alleging  he  was  ready  and  willing  to  deliver  it^ 
brought  this  suit  and  recovered  in  the  court  below,  and  the 
defendants  bring  the  record  into  this  court. 

Mr.  James  M.  Rice,  for  appellants;  as  to  acceptance  of 
contract,  cited  Bruce  v.  Bishop,  43  Yt.  163;  Myers  v.  Smith, 
48  Barber,  616;  1  Parsons  on  Contracts,  475;  Hutchinson  v. 
Boker,  5  M.  <&;  W.  535;  Rommel  v.  Wingate,  103  Mass.  330; 
Barrow  v.  Ker,  10  La.  An.  120;  Slay  maker  v.  Irwin,  4 
Wheaton,  369;  Hutchinson  v.  Blakcraan,  3  Met.  (Ky.)  80; 
Vassar  v.  (.-amp,  UN.  Y.  446;  Merriam  v.  Lopsley,  2  Mc- 
Crary,  C.  C.  606. 

The  agreement  and  understanding  must  have  been  ex- 
pressed by  overt  act:  Jenness  v.  Mount  Hope  Iron  Co.,  53 
Me.  21;  Nichols  v.  Mercer,  44  HI.  252;  Kimball  v.  Custer, 
73  111.  393;  Merchants  Ins.  Co.  v.  Morrison,  62  III.  246. 

Messrs.  Stevens,  Lee  &  Horton,  for  appellee. 

PiLLSBURY,  J.  The  evidence  of  the  contract  l)etween  these 
parties  is  oontained  in  the  letter  of  Rngg  and  Bryan  of  Jan 
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uary  24th  and  the  telagram  of  Davis  cf  the  next  day.  Tlie 
subsequent  negotiations  related  to  differences  which  had 
arisen  between  them  concerning  the  places  cf  delivery  of  the 
grain  as  understood  by  the  parties,  and  never  resulted  in  any 
final  agreement. 

Stated  most  favorably  for  appellee,  the  offer  of  the  appel- 
lants was  to  purchase  from  him  certain  kinds  and  grades  of 
grain  at  the  prices  named,  delivered  on  the  track  at  Blandins- 
ville,  subject  to  Peoria  weights  and  inspection,  all  over  ten 
cars  to  be  at  their  option. 

Story  says,  in  his  work  on  Sales,  Sec.  136,  **  If  a  proposition 
be  accompanied  with  certain  conditions  or  limitations,  the 
acceptance  must  correspond  to  it  exactly,  for  if  any  alteration 
be  8ui2:gested  or  any  exception  be  made  to  its  exact  terms,  the 
provisional  acceptance  becomes  merely  a  new  proposition." 
Thus,  for  instance,  if  a  certain  number  of  goods  of  a  certain 
quality  be  ordered  at  the  same  time,  though  at  distinct  price?, 
theordereris  not  bound  to  accept  goods  of  a  different  quality 
or  quantity.  So,  also,  if  goods  of  a  certain  brand  or  mark  be 
ordered  the  orderer  is  not  bound  to  receive  goods  of  a  differ- 
ent brand  or  mark,  although  they  be  of  equal  or  superior 
quality."  Parsons  says:  "  It  becomes  a  contract  only  when 
the  proposition  is  met  by  an  acceptance  which  corresponds 
with  it  entirely  and  adequately.  Many  cases  turn  upon  the 
question  whether  this  assent  to  the  proposition  was  entire  and 
adequate.  The  principle  may  be  stated  thus:  The  assent  must 
comprehend  the  whole  of  the  proposition;  it  must  be  exactly 
equal  to  the  extent  and  provisions,  and  it  must  not  qualify 
them  by  any  new  matter.  The  respondent  is  at  liberty  to 
aexjept  wholly  or  reject  wholly;  but  one  of  these  things  he 
must  do,  for  if  he  answers  not  rejecting,  but  proposing  to 
accept  under  some  modifications,  this  is  a  rejection  of  the  offer." 

The  cases  of  Jordan  v.  Norton,  4  M.  &  W.  155;  Hutchinson 
V.  Bovvker,  5  M.  &  W.  535;  Sivewriirht  v.  Archibald,  6  E.  L.  & 
E.  280;  Bruce  V.  Pearson,  3  Johns.  534;  Tuttle  v.  Love,  7  Johns. 
470;  Eliason  v.  Henshaw,  4  Wheaton,  225,  and  Rommel  v. Win- 
gate,  103  Mass.  327,  we  refer  to  as  maintaining  and  illustrating 
the  principle  stated  from  the  text  books. 
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Tasted  by  the  rule  thus  declared  it  is  quite  clear  that  the 
proposition  of  the  appellants  was  not  accepted  by  appellee 
in  an V  such  manner  as  would  constitute  a  bindinor  contract. 
The  offer  was  that  they  would  take  ten  cars,  over  that  amount 
being  at  their  option,  and  the  acceptance  is  entire  for  ten  cars 
of  yellow  and  ten  cars  white.  The  acceptance  seems  to  be  in- 
di visible  for  the  twenty  cars. 

Again  the  proposition  was  to  purchase  "New  No.  2  white 
corn,  new  high  mixed  corn,"  and  the  acceptance  was  for  ten 
cars  of  "  yellow  "  corn. 

It  is  conceded  that  yellow  corn  is  a  different  grade  and 
quality  from  any  grade  mentioned  in  the  offer,  but  this  va- 
riance is  sought  to  be  obviated  by  proving  that  it  is  a  better 
quality,  and,  under  the  rule  of  the  Board  of  Trade  of  Peoria, 
must  be  accepted  in  lieu  of  a  lower  grade.  That  rule  was 
introduced  in  evidence  and  is  as  follows: 

Section  7.  On  all  contracts  for  grain  for  future  delivery, 
the  tender  of  a  higher  grade,  in  whole  or  in  part,  than  the 
one  contracted  for,  shall  be  deemed  sufficient;  provided,  the 
higher  grade  tendered  i«  not  of  a  color  or  quality  that  will 
depreciate  the  value  of  the  other  if  mixed. 

It  will  be  noticed,  that  giving  the  rule  the  validity  claimed 
for  it  by  counsel,  it  does  not  purport  to  make  contracts  for 
parties,  nor  to  compel  a  party  when  making  a  proposition  to 
purchase  one  kind  or  grade  of  grain,  to  assent  to  an  accept- 
ance variant  from  his  offer. 

The  reo^ulation  can  onlv  affect  the  fulfillment  of  existing 
contracts  for  the  future  delivery  of  grain  and  can  have  no 
bearing  upon  the  manner  of  making  the  contract 

The  attempted  acceptance  was  but  a  new  proposition  which 
required  the  assent  of  appellants  to  its  terms  in  order  to  make 
it  binding.     This  assent  they  never  gave. 

It  follows  that  no  right  of  recovery  was  shown,  and  we 
reverse  the  judgment  without  passing  upon  the  other  questions 
made. 

Judgment  reversed. 
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Lee  V.  Burk. 


James  H.  Lee  et  al. 

V. 

James  C.  Burk. 

1.  Trespass  by  cattle — Scienter. — Where  the  owner  of  doraesMc  an- 
imals is  guilty  of  a  trespass  in  permitting  or  allowing  such  animals  to  enter 
his  neighbor's  close  and  do  damage,  he  is  chargeable  with  the  consi^quentiaL 
damages  susbainei  by  the  plaintiff  growing  out  of  such  tresp.iss  to  his 
premises,  whether  the  owner  had  or  had  not  notice  that  the  animais  had  a 
vicious  propensity  to  do  the  particular  act. 

2.  Trespass  by  Texas  cattle — Communication  thereby  of  fever 
— Scienter. — While  a  party  may  have  the  legal  right  to  keep  in  his  pos- 
session in  this  State,  Texas  or  Cherokee  cattle,  yet  if  he  wrongfully  allows 
them  to  mingle  with  his  neighbor's  cattle  and  they  thereby  communicate 
fever  to  such  cattle,  he  is  answerable  for  all  the  damages,  both  direct  and 
consequential,  that  result  from  their  trespasses,  and  this  without  reg;ird  to 
his  knowledge  of  their  condition. 

Appeal  from  the  Circuit  Court  of  Kankakee  county;  the 
Hon.  Franklin  Blades,  Judge,  presiding.  Opinion  filed 
January  16,  1885. 

This  action  was  commenced  by  appellants  against  the  ap- 
pellee, to  recover  damages  for  the  loss  of  certain  native  cattle 
alleared  to  have  died  from  Texas  fever  communicated  to  them 
by  Texas  or  Cherokee  cattle  belonging  to  the  appellee. 

The  declaration  originally  filed  contained  six  counts,  but  a 
demurrer  being  sustained  to  all  but  the  first  and  sixth  counts, 
a  trial  was  had  upon  those  two  alone. 

A  trial  resulted  in  a  verdict  and  judgment  for  the  defend- 
ant below,  and  the  plaintiffs  bring  the  record  here  by  appeal. 

Mr.  11.  LoRiNG,  for  appellant;  cited  R  S.  1883,  Ch.  54,  §  20; 
K.  S.  1883,  p.  136,  §§  5,  6,  7;  Salzenstein  v.  Mavis,  91  111. 
391. 

Mr.  T.  P.  BoNFiELD,  for  appellee;  as  to  scienter^  cited  Keight- 
linger  v.  Egan,  65  111.  235;  Wormley  v.  Gregg,  65  111.  257; 
Spray  v.  Ammerman,  66  111.  309;  Hite  v.  Blandford,  45  111. 
9;  Saundere  on  Negligence,  92. 
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P1LL8BURY,  J.  The  counts  to  whlcli  tli3  demurrer  was  sus- 
tained  by  the  court  below  are  substantially  like  the  second  and 
third  counts  of  the  declaration  in  Salzonstein  v.  Mavis,  91  III. 
392,  under  which  it  was  held  no  recovery  could  be  had.  This 
case  fully  sustains  the  action  of  the  court  below  in  its  judg- 
ment upon  the  demurrer. 

The  first  and  sixth  counts  seek  a  recovery  upon  the  ground 
that  the  defendants,  being  in  possession  of  Texas  orCherokeo. 
cattle,  and  knowing  they  would  iiiipart  disease  to  native  Ciittie, 
negligently  allowed  them  to  escape  and  enter  the  close  of  tho 
plaintiffs,  and  mingle  with  the  native  cattle  of  the  plaintiffs 
kept  in  said  close,  and  that  such  native  cattle  died  from  disease 
communicated  to  them  by  the  said  cattle  of  the  defendants. 

The  evidence  stronirly  tended  to  support  these  counts,  but 
the  defendant  denying  the  averment  of  the  knowledge  upon 
his  part  that  his  cattle  would  impart  disease  to  native  cattle, 
the  plaintiff  below,  upon  the  trial,  asked  leave  of  the  court  to 
strike  out  such  allegation,  but  the  court  holding  such  aver- 
ment essential  to  a  recovery,  disallowed  the  motion. 

The  court  also  instructed  the  jury  for  the  defendant,  that  the 
plaintiffs  could  not  recover  unless  the  scienter  was  shown  by 
the  proof. 

The  only  question  we  propose  to  notice  is  raised  by  this 
ruling  of  the  court. 

By  the  common  law  every  man  was  bound  to  keep  his  cattle 
upon  his  own  land  at  his  peril,  or  respond  in  damages  for  their 
trespasses;  but  in  Seely  v.  Peters,  5  Gil.  130,  this  rule  was 
held  inapplicable  in  our  State,  and  the  doctriue  advanced  that 
owners  of  cattle  had  the  right  to  permit  them  to  run  at  large, 
and  that  an  owner  of  land  was  required  to  fence  against  them 
or  he  could  not  recover  damages  for  any  injury  committed 
by  them.  Section  one  of  chapter  eight  of  the  Revised  Statutes 
of  1874,  changes  the  rule  declared  in  Seely  v.  Peters,  by  pro- 
hibiting the  running  at  large  of  cattle  in  the  absence  of  a 
vote  of  the  people  of  the  county  allowing  them  to  do  so. 

We  think  that  the  effect  of  this  statute  is  to  practically  re- 
enact  the  common  law  upon  the  subject,  and  that  now  in  this 
State,  in  any  locality  where  no  vote  has  been  had,  every  man 
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must  keep  his  cattle  from  his  nei-^hhor's  premises,  or  respond 
in  damages  for  injuries  committed  by  them. 

The  policy  of  the  law  has  been  changed.  Prior  to  this  en- 
actment first  becoming  a  law,  cattle  were  allowed  to  run  at 
large  by  the  general  law,  localities  being  empowered  to  pro- 
hibit them  by  municipal  action;  now,  however,  the  prohibition 
is  general  with  the  power  invested  in  c(  -tain  political  divisions 
of  the  State  to  adopt  the  former  rule  if  it  should  be  desired  by 
the  people. 

In  the  present  case  the  proof  tends  strongly  to  show  thnt 
the  Texas  or  Cherokee  cattle  of  the  appellee  broke  through  the 
fence  surrounding  the  premises  of  the  appellants,  where  their 
native  cattle  were  kept,  and  communicated  to  them  Texas 
fever,  so  called,  from  which  they  died. 

If  the  cattle  of  appellee  thus  entered  the  close  of  the  appel- 
lants, they  were  trespassers  in  our  view  of  the  law,  as  there  is 
no  proof  that  cattle  were  by  any  local  regulation  allowed  to 
run  at  large. 

These  cattle,  then,  being,  as  shown  by  the  proof,  wrong- 
fully upon  the  premises  of  tb.e  appellants,  the  question  is 
presented  whether  they  can  recover  for  the  loss  of  their  native 
cattle  from  the  disease  communicated  by  those  of  appellee 
without  proving  that  the  appellee  had  notice  that  his  cattle 
would  communicate  such  disease  to  native  cattle;  in  other 
words,  wHhout  proving  the  scienter. 

As  early  as  Anderson  v.  Bnckton,  Strange,  192,  it  was  held, 
that  the  entry  of  diseased  cattle  into  plaintiff  *s  close,  by 
which  plaintiff's  cattle  were  infected,  was  a  trespass,  and  the 
injury  to  plaintiff's  cattle  could  be  araged  by  the  way  of 
aggravation  of  damages  in  trespass,  or  recovered  in  a  distinct 
action  as  consequential  damages,  and  where  also  it  is  said 
**  if  a  man  enter  and  chase  and  kill  my  cattle,  that  is  a  distinct 
wrong,  but  yet  may  be  joined  as  a  matter  of  aggravation." 
In  Ellis  V.  Loftus  Iron  Co.,  10  a  P.  L.  R.  10,  11  Moak,  214, 
the  action  was  brought  to  recover  damages  to  plaintiff's  mare 
caused  by  the  defendant's  negligence.  It  appears  that  ahorse 
belonging  to  the  defendant  and  the  mare  of  the  plaintiff  were 
being  depastured  in  adjoining  fields,  and  the  horse,  by  biting 
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and  kickino^  the  mare  through  the  fence,  committed  the  injury 
complained  of,  and  it  was  shown  that  the  horse  did  not  cross 
the  fence  separatinof  him  from  the  mare.  There  was  no  evi- 
dence that  the  horse  was  of  a  vicious  disposition,  or  had  bit- 
ten or  kicked  any  animal  before,  but  on  the  contrary  it  was 
shown  "that  the  horse  was  of  as  qu»et  a  temper  as  you  would 
wish  a  horse." 

Upon  these  facts  the  court  held  the  d2fandant  liable  on  the 
ground  that  some  portion  of  the  horse,  at  least  his  mouth  and 
feet,  protruded  over  or  through  the  fence,  and  therefore  had 
committed  a  trespass  in  law,  and  the  damages  were  not  too 
remote,  and  judgment  was  rendered  for  the  plaintiff  for  the 
injury  to  the  mare.  This  action  being  brought  for  the  conse- 
quentijll  damages  resulting  from  the  trespass,  is  in  accord 
with  the  case  from  Strange,  siipra^  and  is  an  authority  that  in 
such  case  the  injury  can  be  recovered  in  trespass  qtiare  clau- 
8^im  /regit  as  an  aggravation  of  the  damages,  or  as  conse- 
quential damages  arising  from  the  tort,  in  an  action  on  the 
case.  Barnum  v.  Vandusen,  16  Conn.,  was  a  case  where  the 
defendant  had  certain  sheep  under  his  control,  which,  while 
trespassing  upon  the  plaintifTs  land,  commingled  with  the 
plaintiffs  sheep  and  communicated  to  them  a  dangerous 
disease,  of  which  many  of  them  died,  and  no  sufficient  justifi- 
cation being  shown  for  the  trespass,  it  was  held,  first,  that 
evidence  that  the  disease  was  communicated  was  admissible  in 
aggravation  of  damages,  and  that  the  plain tifl^  could  recover, 
in  such  action,  for  the  loss  of  his  sheep,  as  well  as  for  the 
breach  of  his  close,  and  second,  that  it  was  not  necessary,  in 
order  to  recover,  for  the  plaintiff  to  prove  that  the  defendant 
had  knowledge  that  his  sheep  were  diseased  at  the  time  they 
imparted  disease  to  the  sheep  of  plaintiff. 

The  case  of  Dolph  v.  Ferris,  7  W.  &  S.  366,  was  one  where 
a  bull  of  defendant  broke  into  the  inclosure  of  the  plaintiff 
and  gored  the  plaintiff's  horse.  The  action  was  commenced 
before  a  justice  of  the  peace,  the  claim  being  for  damages,  the 
plaintiff  claiming  "  $75  for  defendant's  bull  killing  plaintifl^s 
horse."  The  lower  court  took  the  view  that  the  damages 
were  only  recoverable  in  an  action  on  the  case,  of  which  the 
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justice  had  no  jurisdiction  in  that  State,  and  ordered  judgment 
for  the  defendant.  Upon  appeal  the  court  held,  that  as  the 
justice  of  the  peace  had  jurisdiction  of  an  action  of  trespass 
qtiare  claustim  fregit^  and  the  evidence  showing  that  the  bull 
in  breaking  and  entering  the  close  of  plaintiff  had  committed 
a  trespass  for  which  its  owner  was  liable,  the  loss  of  the  horse 
could  well  be  alleijed  as  an  as^ffravation  of  damafi:es,  and  such 
course  was  preferable,  as  it  settled  the  entire  controversy  iti 
one  suit  instead  of  two,  with  half  the  trouble  and  expense,  and 
the  judgment  was  reversed. 

In  Beckwith  v.  Shoreditch  and  Hatch,  Burr.  2092,  the  de- 
fendants with  their  guns  and  dogs  entered  plaintiff's  close  to 
hunt,  and  one  of  the  dogs,  without  the  knowledge  of  defend- 
ants, happened  to  escape  from  them  and  run  into  the  paddock, 
and  pulled  down  and  killed  one  of  plaintiff's  deer.  The  court 
held  that  defendants  were  liable  for  the  loss  of  the  deer,  without 
requiring  the  plaintiff  to  prove  that  the  dog  was  accustomed 
to  attack  deer,  and  that  the  defendant  knew  it.  This  decis- 
ion was  based  upon  the  ground  that  the  defendants  were  them- 
selves trespassers,  and  taking  the  dogs  with  them,  they  were 
liable  for  the  damaijes  done  bv  the  doo:s,  as  well  as  for  that 
committed  by  them  upon  the  plaintiff's  premises. 

It  would  seem  from  these  authorities,  that  where  the  owner 
of  domestic  animals  is  guilty  of  a  trespass  in  permitting  or 
allowinjj  such  animals  to  enter  his  neifjhbor's  close  and  do 
damage,  he  is  also  chargeable  with  the  consequential  damages 
sustained  by  the  plaintiff  growing  out  of  such  trespass  to  his 
premises,  whether  the  owner  had  or  had  not  notice  that  the 
animals  had  a  vicious  propensity  to  do  the  particular  act 
which  resulted  in  such  damage.  And  no  good  reason  is  per- 
ceived why  this  should  not  be  so.  A  man  owning  cattle  keeps 
them  in  his  own  inclosure,  where  he  lawfully  may,  and  is 
therefore  guilty  of  no  negligence;  the  duty  of  his  neighbor 
is  likewise  to  keep  his  cattle  upon  his  own  land  at  his  peril, 
but  instead  of  doing  so,  in  violation  of  his  duty  allows  or 
permits  them  to  trespass  upon  his  neighbor  and  mingle  with 
his  animals,  and  in  consequence  of  some  contagious  disease 
with  which  they  are  infected,  though  unknown  to  him,  they 
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communicate  such  disease  to  tiie  cattle  of    his  neighbor,  of 
which  they  die. 

There  can  be  no  tound  reason  for  holding  in  such  case  that 
the  plaintiff  who  has  been  g'lilty  of  no  fault  or  wrong,  should 
suflFer  the  loss  rather  than  the  out  who,  by  a  failure  to  perform  a 
duty  imposed  upon  him  by  the  law,  has  worked  such  mischief 
and  loss  to  the  plaintiff. 

While  under  the  opinion  in  the  Sai^^nstein  case,  supra. 
the  defendant  in  this  case  may  have  had  the  legal  right  to 
bring  into  this  State  and  have  in  his  possession  Texas  or 
Cherokee  cattle,  he  certainly  can  not  claim  the  right,  under 
that  decision  or  the  statute,  to  allow  tbem  to  roam  over  and 
trespass  upon  appellant's  close,  with  any  greater  immunity 
than  if  they  were  native  cattle.  Placing  them  upon  the  same 
footing  as  native  cattle,  he  is  equally  responsible  for  their 
trespasses  and  for  damages  consequentially  resulting  there- 
from, and  alike  required  to  keep  them  on  his  own  premises. 

If  appellee  had  the  legal  right  to  keep  in  his  posses- 
sion such  cattle  in  this  State,  then  while  keeping  them  where 
he  lawfully  might,  he  would  not  be  liable  for  any  injury 
caused  by  their  communicating  disease  to  the  native  cattle 
coming  in  contact  with  them  (at  least  such  would  seem  to 
be  the  liolding  of  the  court  in  the  above  case);  yet  this  view 
is  not  in  conflict  with  the  rule  we  hare  announced,  that  if  he 
wrongfully  allow  them  to  mingle  with  his  neighbor's  cattle 
and  thereby  communicate  fever  to  them,  he  is  answerable  for 
all  the  damages,  both  direct  and  consequential,  that  results 
from  their  trespasses,  and  this  without  regard  to  his  knowl- 
edire  of  their  condition. 

We  therefore  conclude  there  is  error  in  the  record,  and  the 
judgment  will  be  reversed  and  the  cause  remanded,  with  leave 
to  amend  the  pleadings  if  the  parties  simll  be  so  advised. 

Judgment  reversed. 
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George  Eichlor 

V. 

Stephen  N.  Holroyd. 

1.  Dklivbrt  op  deed  without  pekpormxnce  op  condition. — The 
deliveiy  to  the  grantee  of  a  deed  left  in  the  hands  of  a  th-rd  party,  without 
the  grantee  performing  the  condition  upon  which  his  right  to  receive  it  de- 
pended, vesta  no  title  in  him,  and  the  grantor  may  i-ecover  it  by  action  or 
have  it  removed  as  a  cloud  upon  his  title. 

2.  Same— Agency — Ratipication. — Where  a  deed  was  placed  in  the 
hands  of  a  third  party  to  be  delivered  to  the  grantee  only  in  case  he  paid 
the  bain  nee  of  the  purchase  money,  and  such  party  delivered  the  deed  to  the 
grantee  without  his  paying  such  balanc.^  the  grantor  would  have  his  elec- 
tion to  repudiate  or  attirm  such  action.  If  he  chose  the  latter  and  recovered 
judgment  against  the  grantee  in  an  action  of  assumpsit,  such  ratification 
would  discharge  the  agent  from  all  liability  for  deviating  from  his  instruc- 
tions. 

Appeal  from  the  Circuit  Court  of  De  Kalb  county;  the 
Hon.  A.  H.  Barry,  Judge, presiding.  Opinion  tiled  January 
16,  1885. 

Holroyd  being  the  owner  of  120  acres  of  laud  in  DeKalb 
county,  subject  to  certain  incumbrances,  sold  his  equity  of  re- 
demption to  one  Grabbe,  for  $800,  the  grantee  to  assume  and 
pay  the  incumbrances.  The  $800  was  to  be  paid  before  the 
delivery  of  the  deed.  The  sum  of  $500  was  paid,  and  Grabbe 
let  into  possession.  Holroyd  made  his  deed  and  gave  it  to 
Eichlor,  the  appellant,  with  instructions  to  deliver  it  to  Grabbj 
when  the  balance  of  $300  was  paid,  and  if  not  paid  to  return 
the  deed. 

Grabbe,  by  some  means,  obtained  the  deed.from  the  appellant 
without  payina:  the  $300.  This  was  in  the  autumn  of  1877, 
and  the  following  spring  appellee  commenced  his  action  in 
assumpsit  in  the  circuit  court,  against  Grabbe,  to  recover  the 
$300,  and  obtained  judgment,  but  never  succeeded  in  collect- 
ing it.  The  prior  mortgages  upon  the  land  not  being  paid, 
the  premises  were  sold  in  November,  1879,  under  the  power 
therein  contained,  to  one  Loomis,  who  received  a  trustee's 
deed  therefor. 

Vol.  XV.    42 


658  Appellate  Courts  of  Illinois. 

Eichlor  v.  Holroyd. 

This  suit  was  institated  by  appellee  in  May,  1S80,  against 
the  appellant,  to  recover  the  $300,  the  action  being  in  ease  and 
the  gravamen  the  wrongful  delivery  of  the  deed  to  Grabbe 
without  receiving  the  $300,  and  the  consequent  loss  of  it 
through  tlie  insolvencj'  of  Grabbe.  He  recovered  in  the  court 
below,  and  the  defendant  below  appealed. 

Messrs.  Dunton,  Brown  &  Pratt,  for  appellant;  that  no 
title  vests  in  the  grantee  who  obtains  possession  of  a  dee! 
without  performance  of  the  condition,  cited  Harkreader  v. 
Clayton,  56  Miss.  383;  Stone  v.  DuvalU,77  111.475;  I.  C. 
R  R.  Co.  V.  McCullough,  59  111.  166;  Stanley  v.  Valentine, 
71)  111.  544. 

As  to  ratification:  Searing  v.  Butler,  69  111.  575;  EwelFs 
Evans  on  Agency,  side  page  61,  65;  Meyer  v.  Morgan,  51  Miss. 
21;  Moak's  Underbill  on  Torts,  337;  Bird  v.  Randall,  3  Burr. 
1345. 

Mr.  Harvey  A.  Jones,  for  appellee;  as  to  agent's  miscon- 
duct, cited  Story  on  Agency,  §§  218,  219. 

As  to  ratification:  Harris  v.  Miner,  28  111.  136;  Dough- 
erty V.  Crowell,  3  Stockt.  (N.  J.)  201;  Seely  v.  North,  16 
Conn.  98. 

PiLLSBURY,  J.  The  delivery^  of  the  *deed  to  the  grantee 
without  hid  performing  the  condition  upon  which  his  right 
to  receive  it  depended,  .vested  no  title  in  him,  and  the  appel- 
lee could  have  recovered  it  bv  action  or  have  it  removed  as 
a  cloud  upon  his  title.  Stone  v.  Duvall,  77  111.  475;  I.  C. 
R.  R.  Co.  V.  McCullough,  59  111.  166;  Stanley  v.  Valen- 
tine, 79  111.  544;  but  instead  of  so  doing,  he  brought  his  suit 
against  the  grantee  and  recovered  judgment  for  the  balance 
of  the  purchase  money,  thereby  ratifying  the  act  of  the 
appellant  in  delivering  the  deed,  as  the  suit  could  have  been 
maintained  only  upon  the  ground  that  the  deed  was  valid. 
Story  on  Agency,  Sec.  259;  Peters  v.  Ballasteir,  3  Pick. 
495;  Smith  v.  Hodson,  4  R.  I.  211;  Smith  v.  Cole,  3  Pick. 
232.     The  effect  of  this  ratification  by  him,  he  well  knowing 
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at  that  time  all  the  facts,  was  to  discharge  the  appellant 
from  all  liability  for  deviating  from  his  instructions.  Story 
on  Agency,  Sec.  243;  Cairnes  v.  Bleeker,  12  Johns.  300; 
Wilson  V.  Tunman,  6  M.  &  G.  230. 

The  appellee  had  his  election  either  to  repudiate  the  action 
of  appellant  and  re-investihimself  with  the  record  title  to  the 
land,  in  which  event  he  could  have  recovered  the  necessary 
expense  from  appellant,  or  to  affirm  the  act  of  his  agent  and 
recover  the  purchase  money  from  the  grantee  by  action,  or 
enforce  a  vendor's  lien  upon  the  land. 

Ue  chose  to  hold  the  grantee  personally  liable  and  now  has 
a  judgment  against  him,  and  it  would  seem  that  he  is  con- 
cluded by  his  election  and  can  not  have  judgment  against 
both.     Kingsley  v.  Davis,  104  Mass.  178. 

These  conclusions  render  it  unnecessary  to  notice  the  ques- 
tion as  to  the  measure  of  damages  in  case  the  appellant  is 
liable  for  any  sum. 

The  judgment  of  the  court  below  will  be  reversed. 

Judgment  reversed. 


The  People,  use,  etc., 

V. 

Thomas  S.  Beach. 

Pleading. — Under  our  practice,  a  defendant  may  interpose  as  many  de- 
fenses by  plea  as  he  may  have,  and  if  he  succeed  in  establishing  any  one 
of  such  defenses  he  recovers,  and  the  defense  may  as  well  be  established  by 
the  admission  of  the  facts  alleged  in  a  plea  by  demurrer  as  by  evidence  upon 
the  trial  upon  issue  joined.  As  the  second  plea  in  this  case  constitutes  a 
complete  bar  to  the  action,  the  judgment  is  affirmed. 

Appeal  from  the  Circuit  Court  of  Whiteside  county;  the 
lion.  John  V.  Eustace,  Judge,  presiding.  Opinion  filud 
January  16,  1885. 

This  was  an  action  of  debt  against  the  appellee,  Beach,  and 
hi^  sureties,  upon  his  bond  as  sheriff  of  Wliiteside  county. 
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The  declaration  is  in  the  usual  form,  setting  out  the  recovery 
of  a  judgment,  the  issuance  of  execution  thereon,  the  delivery 
thereof  to  Beach,  the  possession  and  ownership  in  Thomas  H. 
B.  Davis  of  personal  estate,  subject  to  levy  under  such  execu- 
tion, at  the  date  of  delivery  aforesaid,  with  the  assignment 
that  Beach,  as  sheriflf,  did  not,  before  the  return  dux  of  the 
execution,  cause  to  be  made  the  moneys,  or  any  part  thereof, 
and  did  not,  nor  would  make  return  of  said  execution,  as 
theniji  commanded. 

The  second  assignment  charges  that  the  execution  of  Keubeii 
Davis,  on  the  9th  day  of  May,  1881,  against  Thomas  II.  B. 
Davis,  was  placed  in  defendant  Beach's  hands  to  be. executed, 
as  sheriif;  that  at  that  time  the  defendant  in  such  execution 
was  in  ])ossession  of  goods  and  chattels  of  the  value  of  §5,000, 
situated  in  AVhiteside  county,  of  which  defendant,  Beach,  had 
knowledge;  that  defendant.  Beach,  did  not  nor  would  make 
the  levy  of  said  execution,  but  on  May  20,  1881,  permitted  a 
constable  of  said  county,  under  executions  issued  subsequent 
to  the  plaintift'^s  execution,  to  levy  upon  the  goods  of  said 
Thomas  H.  B.  Davis,  and  sell  $4,000  worth  of  the  same,  while 
the  execution  of  plaintiif  was  in  full  force  and  effect,  and  a 
lien  on  said  goods  prior  to  the  executions  in  the  hands  of  said 
constable. 

The  third  assignment  charges  that  the  execution  of  Keuben 
Davis  was  on  May  9,  1881,  in  the  hands  of  defendant  Beach, 
and  w^as  then  in  full  force  and  effect,  and  a  lien  of  the  goods 
and  chattels  of  Thomas  H.  B.  Davis,  and  that  on  May  12, 
1881,  sundry  and  divers  executions  were  issued  to  and  placed 
in  the  hands  of  James  Varian,  a  constable  of  said  county,  to 
be  levied  upon  the  goods  and  chattels  of  Thomas  H.  B.  Davis; 
that  the  constable,  under  said  executions,  sold  a  portion  of 
the  goods  and  chattels  of  Thomas  H.  B.  Davis,  on  July  S, 
1881,  and  paid  over  on  that  day  to  said  defendant  Beach,  as 
proceeds  of  such  sale,  $1,000,  to  be  applied  by  said  Beach,  as 
sheriff,  in  satisfaction  of  the  execution  of  Reuben  Davis,  and 
that  said  sum  of  money  of  right  should  have  been  turned  over 
to  Keuben  Davis  bv  said  defendant  Beach  on  demand  made 
therefor;  that  said  Beach  has  not,  belbre  or  since  the  return 
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day  of  said  writ,  ou  demand  mide  therefor,  paid  over  to 
Reaben  Davis  the  money  so  received  by  him,  or  any  part 
tJiereof. 

Fourth  charges  that  dsfendant,  Beach,  whilst  the  execution 
of  Reuben  Davis  was  in  full  force  an!  effect,  levied  said  exe- 
cation  of  $1,000  worth  cf  goods,  the  property  of  Thomas  H. 
B.  Davis,  and  nesTiCCted  and  refused  to  make  sale  under  said 
levy  till  July  1,  1882,  and  meantime  so  negligantly  and  care- 
lessly cared  for  sa.  J  goods  that  the  same  deteriorated  in  qual- 
ity, and  that  the  same  were  sold  under  said  levy  for  $500, 
leaving  the  execution  of  Reiben  Davis  unsatisfied  to  the  ex- 
tent of  $800. 

The  defendant  filed  nine  pleas,  and  the  plaintiff  demurred 
to  all  of  them  except  the  first,  which  was  a  plea  of  nil  debet^ 
and  the  court  adjudged  the  pleas  good  except  the  ninth.  The 
defendants  asked  and  obtained  leave  to  file  an  additional  plea 
which  more  full}'  stated  the  facts  re:ied  upon  as  a  defense. 
Upon  demurrer  to  this  plea  the  court  held  it  suflScient,  where- 
upon the  plaintiff  elected  to  abils  by  their  demurrer  to  all 
the  pleas  adjudged  to  be  good  by  the  court,  and  the  defend^ 
ants  withdrew  their  first  plea,  and  the  court  rendered  judg- 
ment for  the  defendants  in  bar  of  the  action,  and  the  plaintiffs 
appealed. 

Mr.  0.  J.  Johnson  and  Mr.  J.  E.  McPhsrban,  for  appel- 
lant. 

Mr.  O.  F.  WooDEUFF  and  Mr.  J.  D.  Andrews^  for  appel- 
lees. 

PiLLSBURY,  J.  The  argument  of  counsel  for  appellants  is 
directed  at  the  action  of  the  court  in  overruling  the  demurrer 
to  the  additional  plea. 

Perhaps  the  plea  may  be  bad,  as  sug^jested  by  counsel,  in 
chat  it  is  no  answer  to  the  allegMtion  of  nsglect  in  taking 
proper  ^are  of  the  goods,  whereby  they  depreciated  in  value^ 
and  that  the  excuse  shown  Vy  the  plea  for  not  applying  the 
money  in  his  hands  upon  the  execution  is  not  sufiicient,  but 


662  Appellate  Courts  of  Illinois. 


The  People  v.  Beach. 


we  find  it  unnecessary  to  decide  that  point,  as  the  judgment 
must  be  afiirmed  upon  other  grounds. 

The  action  of  tha  plaintiff  is  grounded  upon  the  alleged 
fact  that  Davis,  the  beneficiary,  placed  in  the  sheriff's  hands 
for  collection,  an  execution  regularl}'  issued  upon  a  judi^ment 
in  his  favor  against  one  Thomas  H.  B.  Davis. 

The  second  plea  is  a  traverse  of  this  averment  in  the  decla- 
ration. The  demurrer  was  overruled  to  this  plea  as  well  as  to 
the  others  pleaded,  and  the  plaintiffs  elected  to  stand  by  their 
demurrer. 

No  reason  has  been  suggested  by  counsel  why  this  plea  is 
not  a  perfect  answer  to  the  declaration,  neither  have  we  been 
able  to  discover  any. 

The  finding  of  the  court  is,  as  shown  by  the  record,  that 
the  several  pleas  are  a  good  answer  to  the  declaration,  and 
the  plaintiffs  electing  to  abide  by  their  demurrer  to  the  said 
pleas,  the  judgment  should  be  for  the  defendants. 

Under  our  practice  a  defendant  may  interpose  as  many 
defenses  by  plea  as  he  may  have,  and  if  he  succeeds  in  estab- 
lishing any  one  of  such  defenses,  he  recovers. 

And  the  defense  may  as  well  be  established  by  the  admis- 
sion of  the  facts  alleged  in  a  plea  as  by  evidence  upon  the 
trial  upon  issue  joined. 

Without  passing  upon  the  merits  of  the  several  pleas  in 
detail,  we  are  of  the  opinion  that  the  second  plea  constitutes 
a  complete  bar  to  the  action,  and  one  good  defense  being  suf- 
ficient, the  judgment  should  be  aflSrmed.  Patmore  v.  Hag- 
gard, 78  111.  607. 

Judgment  affirmed. 
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D.  p.  Good 

V. 

Chas.  a.  Allen. 

Village  attorney  receiving  note  in  satisfaction  op  fine. — A 
village  attorney  took  a  note  payable  to  himself  in  satisfaction  of  a  fine 
regularly  imposed  by  a  judicial  officer  for  an  offense  against  the  ordinances 
of  the  village  and  released  the  defendant  from  imprisonment.  Held^  that 
the  consideration  for  the  note  was  illegal,  no  authority  being  shown  for  the 
attorney  to  thus  compromise  such  judgment. 

Appeal  from  the  Circuit  Court  of  Iroqnoia  county;  the 
Hon.  S.  G.  BoviK,  Judge,  presiding.  Opinion  filed  January 
16,  1885. 

Suit  by  appellee  to  recover  upon  a  certain  promissory  note 
executed  by  the  appellant  and  one  Irwin,  on  July  5,  1877, 
due  October  Ist,  after  date,  for  the  sum  of  $54.75,  and  made 
payable  to  the  order  of  the  appellee.  The  note  constituted 
the  case  for  appellee.  The  defendant  below  as  a  w^itness  in 
his  own  behalf,  testified  as  follows: 

Am  the  defendant.  Signed  the  note  in  controvers}''  in  this 
case.  My  name  appears  first  on  the  note.  There  was  no  con- 
sideration for  the  note.  The  circumstances  under  which  the 
note  was  given  were  as  follows:  My  cousin,  on  July  4, 1877, 
was  arrested  in  Rossville  for  selling  liquor,  before  J.  W. 
McTaggart,  police  magistrate,  and  was  fined  $40  and  costs, 
and  was  put  in  the  calaboose.  The  proceedings  were  had 
against  him  under  the  name  of  Charles  Jackson,  he  giving 
that  name  when  arrested.  He  sent  for  me  to  help  him  out. 
T  went,  and  Chas.  A.  Allen,  the  plaiiitiif,  met  me.  He 
claimed  to  be  city  attorney.  We  went  to  where  my  cousin 
was,  and  Allen  said  if  we  would  give  the  note  in  question  he 
would  let  my  cousin  go.  We  did  so.  The  judgment  against 
my  cousin  has  never  been  satisfied. 

The  transcript  of  the  justice  was  also  introduced  showing 
that  Jackson  was  arrested  for  selling  liquor,  and  fined  $40  and 
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costs,  and  ordered  confined  in  the  village  prison   until   such 
line  and  costs  were  paid,  not  exceeding  six  mcnths. 

Upon  this  proof  the  court  below  found  for  the  plaintiff  and 
rendered  judgment  against  the  defeolant  for  the  amount  of 
the  note,  and  he  brings  the  record  here  upon  appeal. 

Messrs.  Doylb,  Morris  &  Pierson,  for  appellant;  cited  R. 
S.  1883,  Ch.  38,  §  9. 

PiLLSBURY,  J.  Under  the  facts  appearing  in  this  recorti 
we  are  of  the  opinion  tliat  the  consideration  for  the  note  was 
illegal.  We  are  not  aware  of  any  authority  conferred  upon  a 
village  attorney  by  any  law  in  this  State  empowering  him,  by 
virtue  of  his  office,  to  take  a  note  payable  to  himself  in  8ati»<- 
faction  of  a  fine  regularly  imposed  by  a  judicial  officer,  fur  an 
ofiense  acrainst  the  ordinances  of  the  villaare,  and  to  release 
the  defendant  from  imprisonment.  If  he  was  authorized  1>\' 
any  order,  resolution  or  ordinance  of  the  village  to  thus  com- 
promise any  judgment  in  its  favor,  it  was  incumbent  upon 
him  to  show  it  upon  the  trial.  So  far  as  appears  by  this  rec- 
ord, the  release  of  the  defendant  from  imprisonment  was  ille- 
gal, and  the  judgment  against  him  is  still  in  force. 

The  judgment  of  the  court  below  will  be  reversed  and  the 

cause  remanded* 

Judgment  reversed. 


Daniel  Davis 

V. 

City  oi?  Jolxet. 

1.  Appeal  from  justice  op  the  peace — Judgment  cokfessed. — 
The  statute  as  to  appeals  from  jadgments  of  justices  of  the  peace  to  the 
circuit  court  is  to  be  construed  in  a  technical  sense,  and  in  a  confession  of 
judgment  before  a  justice  of  the  peace,  that  will  preclude  the  party  from  ap- 
peal ing^  the  amount  as  well  as  the  fact  of  indebtedness  should  be  acknowl- 
edged. 

2.  Same. — Where  the  defendant  pleaded  guilty  to  the  charge  of  violating 
an  ordinance  of  a  city^  for  which  offense  the  ordinance  imposed  a  fine  of  not 
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less  than  $25  and  not  exceeding  $100.  and  the  justice  of  the  peace  fined  him 
$100  and  costs  of  suit.    Held,  that  an  app?al  will  lie  from  such  judgment. 

Error  to  the  Clrcnit  Court  of  Will  county;  the  Hon.  J. 
McRoBERTS,  Judge,  presiding.  Opinion  filed  January  16, 
18S5. 

The  city  instituted  proceedings  bofore  a  justice  of  the  peace 
to  recover  of  the  defendant  a  penalty  for  the  violation  of  the 
ordinances  of  the  city  in  selling  liquor  without  a  license. 
For  the  offense  alleged,  the  ordinance  imposed  a  fine  of  not 
less  than  $25  nor  exceeding  $100. 

Upon  being  brought  before  the  justice,  he  pleaded  guilty  to 
the  charge,  and  the  magistrate  fined  him  $100  and  costs  of  the 
suit.  He  thereupon  appealed  the  cause  to  the  Circuit  Court 
of  Will  county,  where,  upon  motion  of  the  city,  his  appeal 
was  dismissed  upon  the  ground  that  he  had  confessed  judg- 
ment before  the  justice.  He  removed  the  cause  into  this 
court  by  writ  of  error,  and  assigns  for  error  the  action  of  the 
court  below  in  dismissing  his  appeal. 

Messrs.  Haley  &  O'Donnell  and  Mr.  E.  Meers,  for  plaint- 
iff in  error;  cited  Russell  v.  Lillja,  90  III.  327;  Reiman  v. 
Ater,  88J11.  300;  Elliott  v.  Daiber,  42  111.  467. 

Messrs.  Snapp  &  Breckenridge,  for  defendant  in  error; 
cited  E.  S.  1881,  Ch.  79,  §  62. 

The  act  of  the  defendant  in  the  police  court  was  a  confes- 
sion of  judgment:  Boettcher  v.  Bock,  74  111.  332;  Bliss  v. 
Harris,  70  Ilh  343. 

PiLLSBURY,  J*  The  only  question  arising  upon  this  record 
is,  whether  the  plaintiff  in  error,  by  pleading  guilty  to  the 
charge  of  violating  the  ordinance  of  the  city,  precluded  him- 
self from  appealing  from  the  judgment  rendered  against  him 
by  the  justice. 

Our  statutes,  Sec.  62,  Ch.  79,  provide  that  appeals  from 
judgments  of  justices  of  the  peace  to  the  circuit  court,  shall 
be  gratited  in  all  cases,  except  on  judgment  confessed. 

The  case  of  Elliott  v.  Daiber,  42  111.  407,  originated  before 
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a  justice  of  the  peace,  and  the  defendant,  when  arrested  and 
brouo^ht  before  the  justice,  upon  a  capias,  said  he  could  not 
deny  the  plaintiff's  demand,  and  making  no  defense,  the  jus- 
tice rendered  judgment  against  him  for  $99.80,  the  aiuount 
claimed. 

The  defendant  took  an  appeal  from  this  judgment  to  the 
circuit  court.  A  motion  was  made  to  dismiss  tlie  appeal  upon 
the  ground  that  it  would  not  lie,  it  being  contended  in  that 
case  by  the  plaintiff,  as  in  this,  that  it  was  a  judgment  con- 
fessed, and  being  such  the  defendant  could  not  have  the  ease 
tried  de  novo  in  that  court.  In  deciding  it,  our  Supreme 
Court  uses  this  language:  "Our  statute  provides  that  appeals 
from  judgments  of  justices  of  the  peace  to  the  circuit  court 
shall  be  granted  in  all  cases,  except  on  judgment  confessed. 
TTiis  is  technical.  To  say,  by  a  party  sued,  that  he  can  not 
deny  the  demand,  is  in  no  sense  a  confession  of  judgment. 
Such  a  declaration  confers  no  autliority  upon  the  justice  to 
enter  a  judgment  of  confession  as  this  justice  understood,  for 
he  did  not  enter  upon  his  docket  that  the  defendant  confessetl 
judgment.  lie  found  against  the  defendant  the  amount 
claimed,  because  he  would  not  deny  the  demand,  thereby  ad- 
mitting the  demand  to  be  just,  but  making  no  confession  of 
judgment.  It  does  not  follow  because  a  defendant  says  he 
can  not  deny  the  plaintiff's  demand  that  he  is  the  plaintiff's 
debtor.  The  defendant  may  have  claims  of  set-off,  which  he 
may  .not  choose  to  litigate  before  the  justice,  but  be  willing 
that  the  justice  should  find  against  him,  so  that  he  may  take 
an  appeal  to  another  court,  and  there  litigate.  By  construing 
his  declaration  that  he  could  not  deny  the  plaintiff's  demand 
as  a  confession  of  judgment,  the  right  of  appeal  would  be 
taken  away  and  the  party  injured.  Here  there  was  no  con- 
fession, nor  anything  equivalent  to  it.  It  was  error,  therefore, 
to  dismiss  the  appeal." 

In  that  case  the  plaintiff  claimed  a  certain  amount  to  be 
due,  and  the  defendant  could  not  deny  the  justice  of  the  claim 
and  so  stated,  and  yet  it  is  held  that  there  was  nothing  equiv- 
alent to  a  confession. 

In  the  case  at  bar,  tlie  plaintiff  did  not  claim  any  specific 
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Bniii.  due  it  for  the  violation  of  its  laws.  Its  demand  was 
for  a  sum  not  less  than  $25  nor  exceeding  $100.  The  admis- 
sion of  the  defendant  that  he  had  violated  the  ordinance,  in 
the  absence  of  any  defense  by  him  before  the  justice,  may  be 
said  to  be  an  acknowledgment  that  lie  was  indebted  to  the 
city  under  the  ordinances,  but  it  can  scarcely  be  claimed  that 
he  confessed  that  the  amount  was  tlie  extreme  penalty  that 
the  justice  was  authorized  to  inflict. 

The  ordinance  provides  for  a  maximum  and  minimum 
penalty,  leaving  the  justice  to  determine  the  amount  between 
those  prescribed  according  to  tlie  character  of  the  c«ise  made, 
and  the  defendant  may  be  willing  to  admit  a  technical  viola- 
tion and  reserve  the  right  only  to  contest  the  evidence  relied 
npon  to  show  that  the  offense  was  of  that  character  that  jus- 
tice demanded  the  imposition  of  the  highest  penalty. 

Or  as  was  said  in  Elliott  v.  Daiber,  supra^  he  may  have  a 
set-off  against  the  city,  which  he  did  not  choose  to  litigate 
before  the  justice. 

Under  the  rule  stated  in  City  of  Springfield  v.  Hickox,  2 
Gilm.  211,  he  could  rely  upon  a  proper  claim  as  a  set-off  in 
this  case. 

As  the  Supreme  Court  holds  that  the  statute  is  to  be  con- 
strued in  a  technical  sense,  we  are  of  the  opinion  that  in  a 
confession  of  judgment  before  a  justice  of  the  peace,  that  will 
preclude  the  party  from  appealing,  the  amount,  as  well  as  the 
fact  of  the  indebtedness  should  be  acknowledged. 

For  these  reasons  we  are  of  the  opinion  that  the  appeal 
from  the  justice  will  lie,  and  that  the  court  erred  in  dismiss- 
ing it. 

The  judgment  of  the  court  below  will  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 
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Carkie  E.  Agnew  et  al. 

V. 

John  Fulton. 

Jurisdiction. — A  bir  in  equity  by  the  husband  and  heirs  at  law,  to  set 
aside  and  have  declared  void  a  warranty  deed  made  by  the  deceased  wife 
and  her  husband  in  185S,  when  the  wife,  to  whom  the  property  had  de- 
scended from  her  father,  was  still  an  infant.  Held,  that  this  court  has  no 
jurisdiction,  as  a  freehold  is  involved. 

Ebbor  to  the  Circnit  Court  of  O^le  county;  the  Hon. 
John  V.  Eustace,  Judge,  presiding.  Opinion  tiled  Januai-j 
16,  1885. 

Messrs.  Mayboene  &  Ciicjmaseeo,  for  plaintiffs  in  error. 

Mr.  M.  D.  Hathaway,  for  defendant  in  error. 

PiLLSBUBY,  J.  Isaac  Ross,  the  surviving  husband  of  Maria 
Eoss,  deceased,  and  the  other  plaintiffs  in  error  as  her  heirs 
at  law,  exhibited  this  bill  in  the  Circuit  Court  of  Ogle  county 
against  the  defendant  in  error,  to  set  aside  and  have  declared 
void  a  certain  warranty  deed,  made  by  the  said  Maria  and  her 
husband,  the  said  Isaac,  to  defendant  in  error,  Fulton,  and  to 
have  the  same  removed  as  a  cloud  upon  their  title  to  the  lands 
described  in  said  deed. 

The  circuit  court  sustained  a  demurrer  to  the  bill,  and  the 
Complainants'sued  out  this  writ  of  error. 

The  material  averments  of  the  bill  are  that  Sheldon  Bar- 
tholomew died  at  Ogle  county  in  1846,  hitestate,  seized  in  fee 
of  the  premises  described,  leaving  him  surviving  his  wife, 
Charlotte,  and  the  said  MariH,  his  only  child  and  heir  at  law, 
then  an  infant  of  the  age  of  nine  years*  That  said  Maria,  in 
1851,  married  the  phiintiff  in  error,  the  said  Isaac  Boss,  and 
in  1853,  still  being  an  infant  and  covert,  she  and  her  husband, 
the  said  Charlotte  joitiitig  therein,  executed  and  delivered  to 
defendant  in  error  their  deed  for  the  premises  in  controversy. 
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That  said  Maria  Ross  died  intestate  in  1871,  and  that  the  said 
Charlotte  is  also  deceased.  That  defendant  in  error  is  in 
possession  of  the  premises  under  said  deed,  and  refuses  to 
surrender  the  same  to  complainants  or  to  account  for  the 
rents  and  profits  thereof,  and  that  said  deed  is  a  cloud  upon 
their  title,  and  ought  to  be  removed,  etc.,  and  prays  for 
account  and  general  relief. 

The  point  is  made  by  plaintiflFs  in  error  that  the  said  Ma- 
ria, at  the  time  she  joined  her  husband  in  the  deed  to  Ful- 
ton, was  incapable  of  making  a  valid  conveyance  on  account 
of  her  being  married  and  still  under  the  age  of  eighteen  years, 
and  ITarrar  v.  Wallner,  80  111.  197,  is  relied  upon  as  showing 
that  her  deed  was  void,  conveying  no  title  to  defendant  in  er- 
ror. I 

Conceding,  for  the  purpose  of  the  argument,  that  such  deed 
did  not  operate  to  invest  Fulton  with  the  title  of  said  Maria 
to  tlie  land  in  question,  and  for  the  reason  assigned,  it  is  verj' 
clear  from  the  facts  alleged  that  a  freehold  is  directly  involved 
in  this  cause,  which  deprives  this  court  of  jurisdiction  to 
authoritatively  determine  the  questions  arising  upon  the 
record. 

1.  The  bill  avers  title  in  Maria  Ross  in  fee,  and  that  her 
deed  upon  its  face  purports  to  convey  the  land  to  defendant  in 
error,  and  admits  that  but  for  the  disability  alleged  it  would 
be  eflfectual  for  such  purpose.  The  defendant  in  error  claims 
to  be  owner  in  fee  under  said  deed.  The  direct  effect  of  a  de- 
cree for  the  complainants  upon  this  bill  would  be  to  deprive 
tlic  defendant  of  fi prima  facie  fee  simple  title  as  shown  upon 
the  face  of  the  deed  from  her  through  whom  the  complainants 
claim  title. 

Again  we  think  the  deed  operates  to  invest  the  defendant 
in  error  with  a  freehold  estate,  viz.,  an  estate  for  the  life  of 
Isaac  Ross,  whatever  effect  it  may  have  upon  the  remainder 
in  fee. 

Upon  his  marriage,  in  1851,  to  said  Maria,  she  then  being 
seized  of  the  premises,  he  took  an  estate  in  her  lands  under 
the  laws  then  in  force,  for  the  joint  lives  of  himself  and  wife, 
which  would  determine  upon  the  death  of  his  wife  without 
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issue,  in  his  lifetime,  but  having  children  by  her,  these  com- 
plainants, capable  of  inheriting  the  lands,  he  became  a  tenant 
by  the  curtesy  initiate  which  became  consummate  npon  the 
death  of  the  wife  in  1871,  and  he  thereby  became  such  tenant 
for  his  own  life,  and  invested  with  a  freehold  estate,  which 
inured  to  the  defendant  in  error  under  his  covenants  of  war- 
ranty contained  in  said  deed,  by  way  of  estoppel. 

In  this  view  of  the  case,  had  we  the  power  we  should  be 
inclined  to  modify  tlie  decree  of  the  court,  so  that  the  dis- 
missal of  the  bill  should  be  witiiout  prejudice  to  any  proceed- 
ings that  might  be  instituted  after  the  termination  of  the  life 
estate  in  the  lands. 

Having  no  jurisdiction,  for  the  reasons  stated  we  can  only 
dismiss  the  writ  of  error,  and  such  will  be  the  order. 

Writ  of  error  dismissed. 


Carrie  Agnew  et  al, 

V. 

Robert  P.  Lane. 


Writ  of  error  dismiBsed  for  the  same  reason  as  the  preceding. 

Error  to  the  Circuit  Court  of  Ogle  county;  the  Hon.  John 
V.  Eustace,  Judge,  presiding.     Opinion  tiled  January   .16, 

1885. 

PiLLSBURY,  J.  This  case  is  in  all  respects  like  the  preced- 
ing one  of  the  same  complainants  against  Fulton,  and  must 
be  disposed  of  the  same  way. 

Writ  of  error  dismissed. 
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ACCEPTANCE— See  Contbact. 

ACCOUNTS— See  Chancbbt. 

ACTIONS. 
Genkhally. 

1.  Assumpsit — Deed  poll. — Where  a  ffinntee  accepts  a  deed  poll, 
reserving^  certain  duties  expressly  to  be  performed  by  such  grantee,  as- 
sumpsit will  lie  for  the  non-performance  of  them.     Glade  v.  Schmidt^ 

51 

2.  Asfiumpsit — Fraud, — In  the  case  of  a  sale  of  lands  where  it  was 
alleged  the  vendor  perpetrated  a  fraud  upon  the  vendee  by  false  and 
fraudulent  representations,  and  the  form  of  the  action  was  assumpsit. 
Ueld^  that  no  recovery  can  be  had  on  the  ground  of  fraud,  at  least  in 
this  form  of  action,  until  there  has  been  a  rescission  of  the  contract. 
Watson  V.  Vn.  Iron  and  Steel  Co.,  509 

3.  Assumpsit  for  money  had  and  received. — In  order  to  sustain  an 
action  for  money  had  and  received,  there  must  be  privity  between  the 
plaintiff  and  defendant.  The  law  raises  no  implied  promise  upon 
which  such  action  can  be  maintained  from  the  mere  fact  of  one  man's 
money  having  come  into  the  possession  of  another.  Niell  et  al.  v. 
Chessen,  266;  Atteherry  v.  Jackson ^  etc.^  276 

4.  Assumpsit  for  money  had  and  received, — ^Where  a  daughter  of  a 
deceased  soldier  made  application  for  a  pension,  stating  that  she  was 
the  only  child,  and  the  pension  was  paid  to  her,  and  such  statement 
was  false,  deceased  having  a  younger  son,  the  latter  can  not  mamtain 
against  the  former  ao  action  of  assumpsit  for  money  had  and  received, 
there  being  no  privity  between  them.    Atteberry  v.  Jackson^  etc.y    276 

5.  Damnum  absque  injuria. — Where  the  death  of  a  party  is  the  re- 
sult of  a  purely  accidental  occurrence,  without  the  fault  of  those  causing 
it,  no  action  will  lie,  for  though  there  is  damage,  the  thing  amiss,  the 
injuria t  is  wanting.    Lincoln  Coal  Mining  Co.  v.  McNally^  181 

6.  Suit  by  individual  for  duty  owed  public  generally. — Qucere, 
whether  a  single  individual  who  suffers  e})ecial  damages  by  reason  of  the 
negligent  performance  of  a  duty,  owed  by  the  commissioners  of  high- 
ways to  the  public  generally,  can  maintain  an  action  therefor.  Picker- 
ell  et  al.  v.  Kunst,  461 

As  to  action  on  penal  bond — See  Pleading. 
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ADMINISTRATION. 
Generally. 

1.  Appeal  by  administrator  pro  tern. — Where  an  administrator  prf» 
tern,  appointed  by  tb?  county  court  to  app3ar  and  dafend  a  claim 
filed  a$?ainst  the  estate  by  tha  administrator,  took  an  appaal  to  the  cir- 
cuit court.  Heldy  that  the  last  sentence  of  section  78  of  the  statute  does 
not  by  implication  leave  the  estate,  when  defeated  in  the  lower  court. 
Without  remedy  by  appaal.  Saction  63  glvinar  an  appaal  in  all  cases  to 
either  party,  is  not  thus  limited  by  section  78.    Bassett,  etc.,  v.  NobJ^, 

As  to  jurisdiction  of  county  court  in  adjusting  equities  in  case  of  ad- 
ministration — See  JURISDECTI JN. 

ADMISSIONS— See  Evidence. 

AGENCY. 
Generally. 

1.  Deviating  from  instructions — Ratification. — Where  a  party  was 
given  a  deed  by  the  grantor  to  deliver  to  the  grantee  upon  his  perform- 
ing a  certain  condition,  and  such  party  delivered  it  without  the  gran.ee 
performing  such  condition,  the  grantor  would  have  his  election  to  re- 
pudiate or  affirm  such  action.  If  he  chose  the  latter  and  recovered  judg- 
ment against  the  grantee  in  an  action  of  assumpsit,  such  ratification 
would  discharge  the  agent  from  all  liability  for  deviating  horn  his 
instructions.     Eichlor  v.  Holroyd,  6o7 

2.  Indorsement  by  agent. — In  a  case  of  pure  aarency  where  the  agent 
has  no  interest  in  the  transaction  and  has  made  no  valid  agreement  to 
become  liable  as  an  indorser,  his  indorsement  to  his  principal,  of  papT 
taken  in  his  own  name  in  the  course  of  his  principal's  business,  does 
not  make  the  agent  liable  on  such  indorsement.  But  an  agent  may 
make  himself  liable  to  his  principal  upon  such  an  indorsement.  The 
real  contract  between  tlie  parties  where  it  can  be  ascertained,  according 
to  the  rules  of  evidence,  must  govern.     Bryant  v.  Faries  et  al.^        414 

3.  Indorsement  of  note. — A  sent  an  engine  to  B  to  sell,  and  B  incor- 
porated it  into  an  outfit  and  sold  the  whole  at  a  gross  sum,  taking  a  note 
in  his  own  name  for  the  value  of  the  engine  which  he  assigned  to  A. 
Without  instructions  B  warranted  the  engine  to  do  certain  work,  which 
it  failed  to  do.  The  makers  of  the  note  interposed  a  defense  of  a  partial 
failure  of  the  consideration  of  the  note.  Upon  suit  by  A  against  B  upon 
B's  indorsement,  B  would  have  the  right  to  show,  if  he  could,  that  he 
was  acting  merely  as  agent,  and  that  there  was  no  consideration  for  the 
note;  the  court  is  of  opinion,  however,  that  the  prima  facie  case  made 
by  the  indoi-sement  is  not  rebutted.     Bryant  v.  Faries  et  al.,  414 

4.  Voluntary  assumption  of. — The  rule  which  governs  in  case  of  an 
actual  agency,  applies  where  there  is  a  voluntary  assumption  of  agency; 
whether  the  act  of  agency  be  by  actual  employment  by  the  parties,  or  as 
a  volunteer,  can  make  no  diiference  as  to  the  responsibilities  growing 
out  of  the  relation.     Watson  v.  Un.  Iron  and  Steel  Co.y  509 

As  to  declarations  of  agent — See  Evidence. 

As  to  instructions  upon  agency — See  iNSTRUCTroNS. 

Wife  as  agent  of  husband — See  Husband  and  Wipe. 
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ALIMONY. 
Pendente  lite. 

1.  Decrees  for  aUntony^  how  enforced. — Decrees  for  alimony  may 
be  enforced  by  execution,  as  other  decrees,  or  in  any  other  mode  con- 
sistent with  the  practice  in  chancery.  A  court  may  enforce  decrees  for 
the  payment  of  alimony  by  sequestration  of  real  or  personal  estate,  by 
attachment  against  the  person,  by  fine  or  imprisonment,  or  both,  this 
power  subject,  however,  to  the  limitation  imposed  by  the  constitution. 
Becker  v.  Becker^  247 

2.  Petition  and  notice. — While  it  is  the  better  practice,  in  case  of  a 
decree  for  alimony  pendente  lite,  that  a  separate  petition  containing 
averments  of  the  nec388ary  and  particular  facts  should  be  filed,  and  no- 
tipe  of  the  motion  for  temporary  alimony  be  given  the  opposite  party, 
the  statute  does  not  require  such  petition  and  notice,  and  error  assigned 
therefor  can  not  be  sustained.    Becker  v.  Becker ^  247 

3.  Question  within  discretion  of  court. — Ad  interim  alimony  and 
money  for  the  payment  of  solicitor's  fees  and  other  expenses  of  the 
court  is  given,  not  as  a  strict  right  to  the  wife,  but  it  rests  largely  in 
the  sound  discretion  of  the  court;  and  when  that  discretion  is  exercise.l 
fairly  and  without  abuse  by  the  trial  court,  after  hearing  testimony,  it 
will  not  ordinarily  be  interfered  with  on   appeal.    Becker  v.  Bechr, 

247 

4.  What  necessary  to  prove. — Before  alimony  pendente  lite  can  be 
awarded,  the  alleged  marriage  and  the  ability  of  the  husband  to  pny 
such  sura  as  may  be  decreed  must  be  admitted  or  proved;  and  the  decree 
in  such  case,  so  far  as  that  question  is  considered,  is  final,  and  is  to  bo 
treated  as  a  final  decree  as  in  any  other  case  in  chancery.  Becker  v. 
Becker,  247 

ALTERATION  OF  NOTE— See  Negotiable  Instruments. 

AMENDMENTS— See  Practice. 

APPEALS — See  Jurisdiction. 

GESERAIiLY. 

1.  Appeal  by  adm'nistrator  pro  tern. — Where  an  administrator  pro 
tent,  having  b^en  appointed  by  the  county  court  to  appear  and  defend  a 
claim  filed  against  the  estate  by  the  administrator  (R.  S.  Ch.  3,  g  78), 
took  an  appeal  to  the  circuit  court.  Held,  that  the  last  sentence  of  section 
78  of  the  statute  does  not  by  implication  leave  the  estate,  when  defeated 
in  the  lower  court,  without  remedy  by  appeal.  Section  68  giving  an  ap- 
peal in  all  cases  to  either  party,  is  not  thus  limited  by  section  78. 
Bassetf,  etc.  v.  Xoble,  360 

2.  From  judgment  not  final. — Owing  to  particular  circumstances  and 
bar  Iships  courts  soraetim?s  refuse  to  dismiss  appeals  from  judgmants 
which  do  not  completely  dispose  of  the  cases  in  which  they  were  entered. 
p.  D.  dr  E.  Ry.  Co.  V.  Pixley  et  ah,  283 

8.  From  justice  of  peace. — Where  the  defendant  pleaded  guilty  to 
the  charge  of  violating  an  ordinance  of  a  city,  for  which  offense  the 
ordinance  imposed  a  fine  of  not  less  than  $25  and  not  exceeding  $100, 
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APPEALS. 
Genekallt.     Continued. 
and  the  justice  of  the  peace  fined  him  $100  and  costs  of  suit.    Held,  that 
an  appeal  will  lie  from  such  judgment.    Davis  v.  City  of  Joliel,        664 

4.  Appeal  from  justice  of  the  peace. — The  statute  as  to  appeals 
from  judgments  of  justices  of  the  peace  to  the  circuit  court  is  to  bs 
CO  istrued  in  a  technical  sense  ani  in  a  confession  of  judgment  before  a 
justice  of  the  paacs  that  will  preclude  the  party  from  appealing,  the 
amount  as  well  as  the  fact  of  indebtedness  should  be  acknowledge  1. 
Davis  V.  City  of  Joliet,  664 

5.  Order  for  appeal. — Although  a  manicipal  corporation  may  pros- 
ecute an  appeal  without  giving  bond,  yet  there  must  be  an  order  allow- 
ing an  appeal  in  all  cases.    City  of  Chester  y.  Wilson,  239 

As  to  appeals  to  appellate  court — See  Juhisdiction 

ASSIGNMENT  OF  DOWER— See  Dowkr. 

ATTACHMENT  AND  GARNISHMENT. 
Generally. 

1.  Jurisdiction. — During  the  discussion  of  a  moHon  to  strike  out 
the  additional  answer  of  a  garnishee,  it  was  admitted  by  plaintiff's 
counsel  that  at  that  time  the  garnishee  was  a  resident  of  New  Jersey, 
doing  business  in  New  York,  and  thereupon  counsel  for  garnishee 
moved  to  dismiss  as  to  the  garnishee  for  want  of  jurisdiction.  Held,  that 
such  motion  was  properly  overruled.     Carter  v.  Lockicood,  7:1 

2.  Res  aijudicata. — Appellant  and  appellee  were  parties  to  a  gar- 
nishee suit,  and  the  real  question  litigated  wah  whether  certiiin  money 
in  appellant's  bank  belonged  to  appellee's  father  and  was  therefore 
subject  to  the  garnishee  process  in  favor  of  the  town,  or  th-?  property  of 
appellee,  who  appeared  as  an  interpleading  claimant,  and  th.it  i<sue  was 
found  against  appellee,  and  such  judgment,  upon  appeal,  was  affirmed. 
Appellee  now  brings  a  suit  against  appellant  for  the  money  in  bank. 
Held,  that  the  adjudication  in  the  garnibhment  proceeding  is  a  bar  to 
his  right  of  recovery  here  to  the  extent  of  the  judgmentrendered.  Vnn- 
dolah  V.  KanoHse,  4">4 

3.  Rights  subject  to  garnishment. — Legal  rights  only  are  subject  to 
garnishment.  Merc  equitable  interests  in  choses  in  action  con  not  be 
reached  by  this  process.     Glass  v.  Doane  et  al.,  66 

4.  Surplus  liable  to  garnishment. — Where  a  party  failed  in  busiiie:3s 
and  on  the  same  day  executed  judgment  notes  to  B  to  the  amount  of 
his  indebtedness  to  B,  and  also  executed  to  B  a  conditional  sale  in 
the  nature  of  a  mortgage  of  all  sums  of  money  due  on  open  or  book 
accounts,  with  full  power,  etc.,  the  surplus,  if  any  results,  would  be 
liable  to  garnishment,  since  such  surplus  could  be  recovered  by  the  party 
in  an  action  at  law  in  his  own  name.     Glass  v.  Doane  et  fr/.,  66 

5.  Same — Priority  of  lien. — Where,  in  ths  above  case,  a  creditor 
sued  out  a  writ  of  attachment  and  garnished  B,  and  afterward  the 
debtor  made  a  general  assignment,  and  the  assignee  filed  an  interplead- 
er in  the  attachment  suit  claiming  the  property  garnished,  the  rif^hts 
of  B  would  be  paramount  to  those  of  the  creditor  and  assignee  to  the 
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attachment  and  garnishment. 

Generally.     Continued, 
extent  of  the  indebtedness  due  B,  and  the  creditor  would  have  a  prior 
lien  upon  the  surplus  if  any  resulted.     Glass  v.  Doane  etal,^  66 

When  glbrk  m\t  bu  garnished. 

6.  Absconding  of  principal. — While  ordinarily  the  statutes  of  this 
State  would  not  warrant  a  srnrnlshment  against  the  clerk  or  cashier  of  a 
banking  or  mercantile  firm  when  such  firm  was  engaged  in  the  cus- 
tomary and  usual  transaction  of  business,  yet  where  the  business  is 
wholly  suspended  by  the  absconding  of  the  principal,  who  has  never 
returned  or  been  heard  of,  in  such  case  the  terms  used  in  section  21  of 
chapter  11,  and  section  5  of  chapter  62,  are  broad  enough  to  include 
the  case  of  a  clerk  or  cashier.    Nolle  v.  Von  Gassy ^  etc.,  230 

7.  Promissory  notes. — Where  appellee,  defendant  in  attachment, 
absconded,  leaving  in  the  custody  of  his  clerk  a  safe  containing,  among 
other  things,  the  promissory  notes  of  appellant,  then  past  due,  and  A, 
to  whom  appellee  was  indebted,  sued  ou!;  a  writ  of  attachment  and 
garnished  the  clerk  who  opened  the  safe  and  delivered  the  notes  to  the 
sheriff,  who  levied  upon  and  heM  the  same  by  virtue  of  his  writ,  and 
afterward  B  obtained  a  writ  of  attachment  against  appellee  and  gar- 
nished appellant.  Heldt  that  the  steps  taken  were  sufficient  to  give  A 
a  prior  lien,  prima  facie,  at  least  upon  the  choses  in  action  which  were 
so  surrendered  by  the  clerk  to  the  sheriff.    NoUe  v.  Von  Gassy ^  etc., 

230 

BAILMENT. 
Generally. 

1.  Gratuitous  hoiJmf*nt. — For  a  breach  of  a  contract  of  gratuitous 
bailment,  an  action  of  assumpsit  will  lie.     Baren  v.  Cain,  387 

2.  Indorsement  and  delivery  of  w,irehouse  receipt. — The  mdorsc- 
ment  and  delivery  of  a  warehouse  receipt  has  the  effect  not  only  of 
transferring  the  title  to  the  property  to  the  indorsee,  but  also  gives  him 
a  right  of  action  for  any  breach  of  du^y  of  which  the  warehouse  com- 
pany may  have  been  guilty  in  respect  ther*jto  at  any  time  within  I  ho 
bailment.     Sargent  v .  Central  Warehouse  Co.,  5' 3 

3.  Negligence — Burden  of  proof . — Where  goods  when  placed  in  the 
hands  of  a  bailee  are  in  good  condition,  and  when  they  are  returned 
are  in  a  damaged  condition,  or  are  not  returned  at  all,  the  law  will  pre- 
sume negligence  on  the  part  of  the  latter  and  impose  upon  him  the 
burden  of  showing  that  he  exercised  such  care  as  was  required  by  the 
bailment.     Baren  ^.  Cain,  387 

BANK  CHECK— See  Neootiablk  Instrument. 

BASTARDY. 
Liability  of  father  for  support. 

1.  What  necessary  to  show. — It  is  necessary  to  show  that  the  father 
of  an  illegitimate  child  made  an  express  promise  for  his  necessary  mam- 
tenance,  or  adopted  him  as  his  own.  or  proceedmgs  were  held  under  the 
bastardy  laws,  to  render  the  father  legally  liable  lo  support  such  child. 
Glidden  v.  Nelson,  297 
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BENEFIT  CERTIFICATE— See  Burden  op  Proof. 

bill  of  discovery— See  Chancery. 

BILL  OF  EXCEPTIONS. 
Generally. 

1.  Defect  in  bill  of  exceptions. — Where  what  purports  to  be  a  bill 
of  exceptions  is  neither  sig^ned  nor  sealed  by  the  judge  who  tried  the 
cause,  and  is  otherwise  irre^fular,  it  is  fatally  defective.  W.  St,  L.  d 
P.  Ry.  Co.  V.  Peterson,  14: 

2.  Remarks  of  ce^u/tAeZ.— Remarks  of  court  or  counsel  on  the  tri.i 
of  a  cause,  which  are  complained  of  as  error,  must  be  embodied  in  the 
bill  of  exceptions  or  they  will  nob  be  noticed.     Welker  v.  Butler,     2trt) 

3.  When  not  necessary. — When  the  record  shows  that  the  grounds 
of  the  motion  as  well  as  the  grounds  of  dismissal  were  that  the  court 
below  had  no  jurisdiction,  it  is  sufficient  to  bring  up  the  decision  for 
revision  and  no  bill  of  exceptions  is  necessary.  Offleld,  etc.,  v.  Siler 
et  ah,  30^ 

BOARD  OF  TRADE. 
Contracts. 

1.  Change  in  rule  between  time  of  contract  and  delivery, — Where  a 
party  on  the  board  of  trade  bought  new  "  No.  2  "  barley  to  be  deliv- 
ered in  September,  and  between  the  time  of  making  the  contract  and 
the  date  of  the  delivery  of  the  grain  the  board  of  commissioners  changed 
the  character  of  the  description  of  No.  2  barley,  and  the  barley  tendered 
was  of  the  latter  description.  Held^  that  the  buyer  was  not  obliged  to 
accept  it;  the  contract  was  governed  by  the  rule  in  force  at  the  time 
it  was  made.     Hess  Malting  Co.  v.  Warren  et  ah,  59C 

2.  Rules  of — The  rules  of  the  board  of  triide,  as  between  its  mem- 
bers, have  the  force  and  effect  of  existing  laws,  and  so  far  as  applicable 
enter  into  and  form  a  part  of  their  board  contracts.  Hess  Malting  Co. 
V.  Warren  et  al.,  59t> 

3.  Variance  in  quality. — Where  the  offer  of  appellants  was  to  take 
ten  cars  **new  No.  2  white  corn;  new  high  mixed  com,*'  over  that 
amount  being  at  their  option,  and  the  acceptance  was  entire  for  ten  cars 
of  yellow  and  ten  cars  of  white,  and  the  variance  in  the  quality  Wiis 
sought  to  be  obviated  by  proving  that  the  "yellow'*  corn  was  a  bnlter 
quality,  and  under  the  rule  of  the  board  of  trade,  introduced  in  evi- 
dence, must  be  accepted  in  lieu  of  a  lower  grade.  Held,  that  such 
regulation  can  only  affect  the  fulfillment  of  existing  contracts  for  future 
delivery  of  grain,  and  can  have  no  bearing  upon  the  manner  of  making 
the  contract;  that  the  attempted  acceptance  was  a  new  proposition,  n*. 
quiring  the  assent  of  appellants  to  its  terms  to  make  it  bindmg.  Rntgtj 
et  al.  V.  Davis,  647 

BONDS. 
Generally. 

1.  Delivery  of  bond. — A  guardian's  bond  signed  by  one  surety 
was  presented  to  the  court  at  the  same  time  with  the  minor's  petition 
nominating  such  person  as  guardian;  the  court,  being  of  the  opinion 
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Generally.  Continued. 
that  said  surety  was  not  snfiicient,  handed  the  bond  back  to  the 
obligors.  Later  the  signatures  of  two  additional  ^areties  were  obtained. 
Meanwhile  no  action  upon  the  minor^s  nomination  having  been 
taken  by  the  court,  the  minor's  attorney,  with  said  sureties,  appeared 
in  court,  and  the  sureties  were  pronounced  satisfactory,  the  judge 
merely  saying,  **That  is  all  right,'*  and  the  attorney,  without  saying  a 
word,  handed  the  bond  to  the  jad^e  and  went  away.  The  evidence 
tended  to  show  that  thereupon,  at  the  request  of  the  sureties,  the 
judge  handed  the  bond  to  them  and  they  took  it  away  to  get  another  to 
sign  as  surety.  They  were  unsuccessful  in  this,  and  nothing  further 
was  shown  as  to  the  whereabouts  of  the  bond.  Soon  after,  before  the 
guardian's  appointment,  one  of  the  sureties  died,  fields  not  a  delivery 
of  the  bond  in  his  lifetime.     Brooks  v.  The  People,  570 

2.  Failure  to  return  execution — Breach  of  bond. — Unless  the  delay 
is  ocC'asioned  by  some  act  of  the  plaintiff  in  the  execution,  a  failure  to 
return  it  within  the  time  fixed  by  law  is  a  breach  of  official  dut}'  of  the 
sheriff,  for  which  an  action  will  lie  against  his  bondsmen.  People  v. 
Johnson  etal.f  153 

3.  Judgment  of  court  conclusive  upon  sureties.— The  judgment  of 
the  county  court,  finding  the  amount  due  from  a  guardian  to  his  ward, 
in  the  absence  of  any  allegation  of  fraud  or  collusion,  is  conclusive  upon 
the  sureties  on  the  guardian's  bond  and  their  privies  and  legal  repi-e- 
sentatives.    Brooks  v.  The  People ,  570 

As  to  action  on  penal  bond — See  Pleading. 

As  to  damages  on  injunction  bond — See  Injunction 

As  to  delivery  of  bond — See  Delivery. 

BREACH  OF  PROMISE. 

G  ENKRALLY. 

1.  Character  of  plainiiff^Damages, — Tn  a  breach  of  promise  case 
it  is  proper  to  instruct  the  jury  to  take  into  consideration  the  character 
and  habits  of  the  plaintiff  in  estimating  the  damages,  and  that  no  per- 
son addicted  to  lewdness  and  unchaste  conduct  ought  to  recover  as  much 
as  a  moral  and  virtuous  person,  and  this  is  unaffected  by  the  general 
merito  or  demerits  of  the  defendant.    Doubet  v.  Kirkman,  622 

2.  Evidence  as  to  engagement, — In  a  breach  of  premise  case,  the 
proof  of  an  actual  engagement  by  the  plaintiff  to  marry  another,  sub- 
sisting at  the  time  of  defendant's  attentions  to  plaintiff,  will  not.  as 
matter  of  law,  overcome  the  inference  of  a  like  engagement  to  the 
defendant  furnished  by  attentions,  though  such  engagement  is  proper  to 
be  considered  by  the  jury  as  tending  to  overcome  it.  Doubet  v.  Kirk- 
man,  622 

3.  Evidence  as  to  engagement. — The  modification  of  the  instruction 
in  this  case  is  erroneous,  for  although  the  hypothesis  that  plaintiff  was 
a  woman  of  loose  and  bad  habits  might  justify  defendant  in  refusing  to 
fulfill  his  promise,  if  any  had  been  made,  it  would  have  no  effect  upon 
the  operation  of  the  evidsuce  referred  to  as  overcoming  or  tending  to 
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overcome  the  inference  that  mif^ht  otherwise  be  drawn  from  the  atten  • 
tions  mentioned.    Doubet  v.  Kirkman^  622 

BURDEN  OF  PROOF. 
Generally. 

1.  Benefit  eertifieate, — Where  a  benefit  certificate  is  made  payable  to 
a  certain  person,  in  its  inception,  the  burden  of  proof  is  upon  parties 
claiming  an  assignment  of  such  certificate  to  them,  to  show  a  prima 
facie  valid  transfer  of  the  benefit  accruing  from  said  certificate  to  them- 
selves in  pursuance  of  the  constitution  and  by-laws  of  the  order.  Henry 
et  aL  V.  Trustees f  etc.,  151 

2.  In  bailment. — Where  goods  when  placed  in  the  hands  of  a  bailee 
are  in  good  condition,  and  wh  n  they  are  returned  are  in  a  damaged 
condition,  or  are  not  returned  at  all,  the  law  will  presume  negligence 
on  the  part  of  the  latter  and  impose  upon  him  the  burden  of  showing 
that,  he  exercised  such  care  as  was  required  by  the  bailment.  Baren  v. 
Cain,  3S7 

3.  Negligence — Appliance 6  far  sefrants^  safety. — ^The  burden  of  proof 
is  upon  the  plaintiff  who  charges  negligence  in  a  railroad  for  not  adopt- 
ing a  certain  appliance  for  the  safety  of  its  servants,  to  show  from  a 
Burvey  of  the  whole  fi*ld  that  the  means  of  protection  could  b3  safely 
adopted  and  that  it  afforded  the  desired  protection  in  one  direction  with- 
out ihe  introduction  of  new  perils  in  another.    C.  <^  A.  R.  R.  Co,  v.  Fete, 

125 

CHANCERY. 
Generally. 

1.  Equity  jurisdiction — Removing  fraudulent  eonveyanees, — The 
power  of  courts  of  equity  to  remove  fraudulent  conveyances  of  a  judg^ 
ment  debtor  out  of  the  way  of  an  execution  in  favor  of  a  judgment  cred- 
itor can  not  be  questioned.  But  the  jurisdiction  in  such  cases  rests 
solely  upon  the  grounds  of  fraud.    Fifield  v.  Gorton  et  aL,  458 

2.  Justices^  courts. — The  court  of  chancery  possesses  no  legal  su- 
premacy over  justices'  courts,  andean  award  no  writs  in  the  nature  of  a 
writ  of  prohibition  upon  the  actions  of  such  courts.  When  a  caae  is 
made,  calling  for  the  exercise  of  its  equitable  jurisdiction,  the  court  of 
chancery  may  enjoin  the  action  of  the  party  to  a  suit  at  law,  bat  not  the 
court.     Eberkardt  et  al.  v.  Penn.  Co.,  541 

3.  Parol  gift  of  land — Performance  of  condition. — ^Where  a  father, 
in  the  lifetime  of  his  first  wife,  made  a  parol  gift  of  land  to  bis  son  upon 
condition  that  he  would  improve  the  same  and  reside  thereon,  the 
execution  of  the  agreement  on  tbe  part  of  the  son  by  the  expenditure 
of  money  in  improvements  and  residence  thereon,  would  be  a  sufficient 
consideration  in  equity  to  support  the  promise  of  the  father  to  deed 
him  the  land  and  entitle  him  to  a  specific  performance  of  the  same,  and 
a  second  wife  of  the  father  would  not  be  entitled  to  dower  in  such  land. 
Chesnut,  Jr.,  et  al.  v.  Chesnut,  442 
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4.  Bill  for  strict  foreclosure, — Every  bill  for  a  strict  foreclosare 
should  aver  that  the  property  does  not  exceed  in  valae  the  amount  of 
the  mort^ragre  debt.    Brahni  el  al.  v.  Dieisch,  331 

5.  Decree,  conclusive  upon  what, — A  final  decree  upon  a  bill  in 
equity  is  conclusive  upon  all  the  parties  in  respect  to  all  matters  of  claim 
and  defense  determined  by  it  and  as  to  all  incidental  matters  which 
the  parties  were  bound  to  litig^ate  and  bring  to  decision.  Glade  v. 
Schmidt,  51 

6.  Waiver  of  claim. — Negrlect  to  present  a  claim  which  might  have 
been  litigated  in  a  bill  in  equity  until  after  final  decree  will  generally  be 
regarded  as  a  waiver  of  the  claim.     Glade  v.  Schmidt,  51 

7.  Justice's  court — Ground  for  interference  of  equity  court. — Where 
the  ground  alleged  in  a  bill  to  enjoin  the  justice  and  the  party  to  the 
suit  was  that  appellee  had  not  been  paid  or  tendered  its  statutory  fee 
and  mileage  ($1.  iO)  upon  the  service  of  the  original  attachment  writ, 
although  it  had  been  paid  the  statutory  fee  and  mileage  upon  the  service 
of  the  garnishment  summons.  Held,  that  the  bill  is  insufficient  to 
warrant  any  interference  by  a  court  of  equity  with  the  party  to  the  suit 
at  law.  It  does  not  set  forth  any  equitable  circumstances  or  any  injury 
remediless  at  law.     Eberhardt  et  al,  v.  Fenn,  Co,,  541 

8.  Parties. — Where  a  bill  was  filed  against  trustees  for  mismanage- 
ment of  a  trust  fund  in  behalf  of  A,  a  lunatic,  by  his  next  friend,  ti,  and 
B  in  his  own  right,  and  B  had  an  important  interest  in  the  estate,  con- 
tingent only  upon  A's  death  before  his.  Held,  that  B  was  a  proper 
party  to  the  bill.    Ryder,  etc.,  v.  Topping  et  al.,  216 

9.  Variance  — A  complainant  must  recover,  if  at  all,  upon  the  case 
made  by  his  bill.  He  is  not  permitted  to  state  one  case  in  the  bill,  and 
make  out  a  different  one  in  proof.    Buggies  y.  Blank,  436 

Practice. 

10.  Abuse  of  discretion. — Where  appellees  had  full  opportunity', 
upon  the  filing  of  a  cross-bill,  to  demur  to  an  investigation  in  a  court 
of  equity  of  a  purely  legal  claim,  but  they  submitted  the  matters  in 
controversy  to  an  equity  court,  and  that  court  decided  against  them. 
Held,  that  it  would  be  unjust  to  now  permit  them  to  insist  upon  an- 
other and  different  tribunal,  and  that  the  action  of  the  court  below  in 
permitting  them  to  withdraw  their  answers  and  file  demurrers  was  an 
abuse  of  the  court's  sound  legal  discretion.  P.  D.  dt  E,  By,  Co-  v. 
Pixley  el  al.,  238 

1 1.  Appeal  from  judgment  not  final, — Owing  to  particular  circum- 
stances and  hardships,  courts  sometimes  refuse  to  dismiss  appeals  from 
judgments  which  do  not  completely  dispose  of  the  cases  in  which  they 
were  entered.     P.  D.  dt  K,  By.  Co,  v.  Pixley  et  al.,  283 

12.  Bill  brought  by  lunatic  and  next  friend. — Where  no  conservator 
for  a  lunatic  was  appointed  under  the  statute,  and  a  bill  was  filed  in 
behalf  of  the  lunatic  and  another  suing  in  his  own  right,  prima  facir, 
the  su't  could  be  so  brought,  and  a  court  would  hardly  consider  the 
fact  that  no  permission  to  so  bring  the  suit  had  first  been  granted  as  a 
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proper  ground  for  sustaining  a  demurrer  to  the  bill,  otherwise  sufficient. 
Ryder ^  etc.,  v.  Topping  et  aL,  216 

18.  Bill  of  discovery. — Where  the  answers  of  each  and  all  the  de- 
fendants to  a  bill  of  discovery  authorized  by  §  49,  Ch.  22,  R.  S.  1B74, 
denied  all  the  allegations  of  the  bill  and  made  no  discovery,  the  right 
to  proceed  further  under  it  was  at  an  end.     Fifield  v.  Gorton  et  al.,  458 

14.  Bill  taken  pro  confesso. — Where,  upon  a  bill  taken  pro  confesso, 
the  court  deems  it  requisite  to  require  the  complainant  to  produce  evi- 
dence to  prove  the  allegations  of  his  bill,  and  the  evidence  affirmatively 
and  clearly  disproves  the  allegations,  it  is  error  to  disregard  it.  Brahm 
et  al.  V.  Dietsch,  331 

15.  Bill  taken  pro  confesso. — Upon  a  bill  taken  pro  confesso,  the 
court  may  find  the  facts  averred  without  requiring  any  proof,  and  the 
defendant  can  not  object  to  the  finding  nor  to  the  appropriate  decree 
thereon.     Brahm  et  al.  v.  Dietsch,  331 

16.  Decree,  when  a  bar. — In  order  to  be  a  bar  to  a  new  suit,  the  de- 
cree must  not  only  be  substantially  between  the  same  parties  and  for 
the  same  subject-matter,  but  it  must  also  be  in  its  nature  final,  or  after- 
ward made  so  by  order  of  the  court.     Glade  v.  Schmidt,  51 

17.  Must  recover  on  case  made  by  bill. — A  decree  which,  instead  of 
attempting  to  apply  any  of  the  remedies  given  by  law  in  cases  of  fraud, 
transforms  what  the  bill  alleges  and  the  court  finds  to  be  a  mere 
representation,  into  a  contract  or  warranty,  and  then  decrees  it«  specific 
performance,  is  erroneous.     Booth  v.  Smith,  91 

18.  Not  sustained  by  evidence. — Where  the  decree  is  not  sustained 
by  the  evidence  appearing  in  the  record,  it  will  be  reversed.  Horner 
V.  Horner,  619;  Mason  et  al,  v.  Trustees,  etc.,  386 

19.  Parties. — The  purchasera  of  a  deceased  mortgagee's  interest, 
not  his  executor,  are  the  representatives  of  the  rights  secured  to  the 
mortgagee,  and  ai-e  the  proper  persons  to  be  made  parties  to  a  fore- 
closure proceeding  under  an  adverse  mortgage.  Shinn  et  al.  v.  Shinn 
et  al,  141 

20.  Presumption  of  proof. — A  court  can  not  presume  from  the  re- 
cital in  a  final  decree  that  '*  the  cuuse  came  on  to  be  heard  upon  the  bill 
of  complaint  and  proofs  taken  "  that  other  proof  on  the  subject  of  the 
value  of  property  in  question  which  supported  the  finding  was  also 
taken,  where  the  record  showed  reference  to  the  master  to  take  and  re- 
port proofs,  and  his  report  finding  the  property  worth  considerably  more 
than  the  mortgage  debt,  was  approved,  and  the  cause  was  immediately 
heard  upon  bill  and  proots  taken.     Brahm  et  al.  v.  Dietsrh,  331 

21.  Repudiation  of  agreement. — The  defense  as  to  tl  e  parol  agree- 
ment fails  for  the  reason  that  an  answer  was  in  fact  filed  by  defendant's 
recognized  solicitors,  and  without  notice  to  the  contrary,  complainant's 
agent  in  the  foreclosure  case  was  authorized  to  reg^ard  it  as  the  act  of 
the  defendant,  and  a  repudiation  of  the  agreement.  Hall  et  al.  v.  Ed- 
wards,  369 
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22.  Where  accounts  are  eomplicatedy  reference  to  master. — Where 
accoants  consist  of  many  items  covering  a  great  length  of  time,  it  is 
error  in  the  court  to  proceed  to  a  final  hearing  until  an  account  has 
been  stated  by  the  master,  and  exceptions  thereto,  if  any,  have  been 
heard  and  settled  by  him.    Sconce  v.  Sconce,  169 

As  to  practice  in  dissolution  of  injunction—See  Injunction. 

As  to  practice  in  granting  alimony  pendente  lite — See  Alimony. 

As  to  practice  in  strict  foreclosure — See  Mortgages. 

CHATTEL  MORTGAGES— See  Mortgages. 

CITIES,  VILLAGES  AND  TOWNS. 
Generally. 

1.  City  marshal.— %  73,  Ch.  24,  of  the  R.  S.,  confers  upon  a  city 
marshal  the  power  to  execute  civil  process  within  the  corporate  limits. 
Steicart  v.  The  People,  336 

2.  Estoppel  of  municipal  corporation. — A  municipality  may  be 
estopped  by  the  acts  of  its  officers,  and  a  settlement  of  an  existing  con- 
troversy, if  made  in  good  faith,  bmds  the  corporation.  Brail  v.  Agnew 
et  al,,  122 

3.  Meeting  at  intersection  of  streets. — The  statute  as  to  the  right 
side  of  the  road  has  no  application  to  a  case  where  travelers  in  vehicles 
meet  at  the  junction  of  two  streets.  In  such  case  the  rule  of  the  com- 
mon law  applies  and  each  person  must  use  reasonable  care  to  avoid  a 
collision  as  the  place  and  circumstances  require.  Morse  v.  Sweenie 
et  a/.,  486 

4.  Order  for  appeal. — Although  a  municipal  corporation  may  pros- 
ecute an  appeal  without  giving  bond,  yet  there  must  be  an  order  allow- 
ing an  appeal  in  all  cases.     City  of  Chester  v.  Wilson,  239 

5.  Ordinance  as  to  immoderate  driving. — ^The  ordinance  of  the  city 
as  to  immodemte  driving  has  the  force  and  effect  of  a  statute  and  is  as 
binding  upon  the  fire  department  as  upon  drivers  of  ordinary  vehicles. 
Morse  Y.  Sweenie  et  al.,  486 

6.  Prohibiting  trade  on  Sunday. — Under  P.  66,  Art.  3,  §  1,  of  the 
act  in  relation  to  cities,  villages  and  towns,  a  village  ordinance  was  piissed 
prohibiting  the  keeping  open  in  said  village,  places  of  business  for  the 
purpose  of  vending  goods,  wares  and  merchandise  on  Sunday,  with  cer- 

.  tain  exceptions  named.  Held,  that  the  regulation  of  labor,  trade  and 
traffic,  on  Sunday,  is  a  part  of  the  legitimate  powers  of  a  city  or  village, 
within  the  meaning  of  the  act,  and  that  the  ordinance  in  question  is 
valid.     Village  of  Chebanse  v.  McPherson,  311 

7.  Bule  of  common  late  as  to  use  of  streets — Fire  department. — 
The  law  does  notrecognizo  any  privileged  class,  such  as  memb'^rs  of  thf* 
fire  or  police  department  of  the  city,  as  possessing  rights  so  superior  to 
those  of  other  citizens  of  the  State  as  to  exempt  the  former  from  the 
exercise  of  proper  prudence  and  rare  in  the  use  of  the  streets  so  as  not 
to  cause  injury  toother  persons  lawfully  upon  them.  Morse  v.  Sweenie 
et  al.,  486 
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8.  Village  attorney. — As  to  a  village  attorney  taking  a  note  payable 
to  himself,  in  satisfaction  of  a  fine  regularly  imposed  by  a  jadtcial  offi- 
cer, for  an  offense  against  the  ordinances  of  the  village.     Good  y.  Allen  ^ 

663 
common  carrier— See  Railroads. 

CONSERVATOR. 
Generally. 

1.  Bill  by  friend  of  lunatic. — As  to  bill  brought  by  friend  of  lunatic 
against  trustees  for  mismanagement  of  estate.  Ryder,  etc.,  y.  Topping 
et  al.,  21« 

2.  For  lunatic. — Notwithstanding  there  is  already  a  conservator  fcr 
a  lunatic,  possessing  general  authority  as  such,  by  statute,  a  court  mny 
in  its  discretion  appoint  a  conservator  or  next  friend  for  a  particular  pur- 
pose.   Ryder^  etc.,  v.  Topping  etaL,  216 

CONSTRUCTION— See  Contracts  and  Statutes. 

CONTRACTS. 
Generally. 

1.  Acceptance  of  contract. — ffa  proposition  be  accompanied  with 
certain  conditions  or  limitations,  the  acceptance  must  correspond  to  it 
exactly,  for  if  any  alteration  be  suggested,  or  any  exception  be  made  to 
its  exact  terms,  the  provisional  acceptance  becomes  merely  a  new  prop- 
osition.    Rugg  et  al.  v.  Davis,  647 

2.  Construction  of. — Where  two  instruments  are  executed  as  parts 
of  the  same  transaction  and  agreement,  whether  executed  at  the  same  or 
different  times,  they  will  be  taken  and  construed  together.  Ncill 
et  al.  V.  Chessen,  266 

3.  Contract  to  huild. — Where  a  party  contracts  to  build  a  house  in 
a  certain  time  and  is  prevented  from  completing  the  building  by  the 
other  party  to  the  contract,  he  is  entitled  to  recover  the  contract  price 
less  the  amount  that  it  would  take  to  complete  the  work,  with  interest 
from  the  time  when  he  was  so  prevented  from  proceeding.  Kipp  et  al, 
V.  Massin,  300 

4.  Duty  of  railroad  to  furnish  water. — Where  there  is  a  written 
contract  of  shipment  in  which  the  shipper  agrees  that  he  will  accompany 
the  stock,  and  feed  and  water  at  his  own  risk,  it  is  the  duty  of  the  rail- 
road to  provide  water  to  the  shipper  at  suitable  points  on  the  line  of  its 
road  for  the  use  of  the  stock.     W.  St.  L.  <&  P.  Ry.  Co.  v.  Pratt,        177 

5.  Partner  or  creditor. — The  court  is  of  opinion  that  the  written 
contract  in  this  case  does  not  constitute  a  contract  of  partnership,  but 
that  the  party  of  the  first  part,  not  participating  in  a  share  of  the  losses 
or  profits,  and  receiving  interest  semi-annually  upon  the  amount  loaned, 
was  a  creditor,    Newlin,  etc.  v.  Bailey  et  ah,  199 

As  to  breach  of  promise  for  maiTiage — See  Breach  of  pROAass. 
As  to  contract  for  good  title — See  Title. 

As  to  contracts  of  telegraph  companies — See  Telegraph  Companies. 
As  to  contracts  on  the  board  of  trade — See  Board  of  Trade. 
As  to  rescission  of  contract — See  Rescission  of  Contract. 
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Generally. 

1.  Amotig  tenants  in  common. — The  widow's  right  to  dower»  not 
assigned,  is  an  incumbrance  endangerinf;  the  estate,  and  one  tenant  in 
common  can  compel  contribution  from  another  for  extinguishin^r  it. 
Chesnut,  Jr.,  et  al.  v.  Cheanut  et  al.,  442 

2.  Enforced  against  infant. — Thf3  right  to  compel  contribution  in 
equity  for  protecting  the  common  title  may  be  enforced  as  well  against 
infants  as  adults,  but  the  court  will  scrutinize  the  transaction  closely  to 
see  that  the  interests  of  the  infant  are  jealously  guarded  and  properly 
protected.    Chesnut,  Jr,^  et  al,  y.  Chesnut  et  al.f  442 

CONVERSION. 
Generally. 

1.  Breach  of  contract. — That  which  begins  in  contract,  a  non-per- 
formance of  what  the  party  so  undertakes  to  do,  or  a  bare  non-delivery 
of  what  he  uhdertnkes  to  deliver,  is  not  to  be  considered  as  of  itself 
amounting  to  a  tortious  conversion.    Race  v.  Chandler,  582 

2.  Delivery  of  notes  to  collect. — Where  certain  notes  were  delivered 
by  plaintiff  to  defendant  for  him  to  collect  or  negotiate  for  plaintiff,  and 
there  was  no  restriction  as  to  the  mode  in  which  it  should  be  done. 
Held,  that  defendant  must  be  deemed  to  have  had  authority,  by  impli- 
cation, to  make  use  of  such  instrumentalities  and  to  adopt  such  mode  as 
in  the  ordinary  course  of  business  were  usually  employed  for  such  pur- 
pose, and  the  mere  fact  that  the  notes  were  left  with  defendant's 
brother,  in  Aurora,  can  not  be  held  to  constitute  a  conversion,  especially 
in  view  of  the  fact  that  the  notes  were  secured  by  deeds  of  trust,  and 
the  evidence  tends  to  show  the  brother  was  the  trustee.  Race  v. 
Chandler,  532 

3.  Demand  and  refusal. — A  demand  and  refusal  do  not  of  them- 
selves constitute  a  conversion,  but  are  only  presumptive  evidence  of  a 
convei-sion,  capable  of  being  rebutted  by  proof  of  any  facts  which  con- 
stitute a  legal  justification  or  excuse  for  non-delivery.    Race  v.  Chnndler, 

532 

4.  What  the  refusal  must  he — When  inferred. — ^The  refusal  mus«t 
be  absolute,  amounting  to  a  denial  of  the  plaintitTs  title  to  the  posses- 
sion, and  not  a  mere  excuse  or  apology  for  not  delivering  the  goods;  but 
it  need  not  be  expressed — it  may  be  inferred  from  non-compliance  with 
a  proper  demand.    Race  v.  Chandler,  532 

5.  Same. — Where  defendant,  upon  demand,  agreed  to  return  plaint- 
iff *8  notes  the  next  day,  but  was  delayed  by  the  serious  ilint>SM  of  his 
father  for  three  days,  and  then  not  finding  them  at  home  was  obliged 
to  go  to  Aurora  to  get  them  from  his  brother.  Held,  that  any  infer- 
ence of  a  refusal  to  be  derived  from  defendant's  delay  in  compliance 
with  the  demand  is  fully  rebutted  by  the  circumstances  of  the  case.  Race 
V.  Chandler,  532 

6.  What  is  a  conversion. — A  conversion  is  a  positive  tortious  act. 
Mere  non-feasance,  or  neglect  of  some  legal  duty,  will  not  suffice  to 
support  trover,  although  it  mny  constitute  a  sufficient  ground  to  main- 
tain an  action  on  the  case.    Race  v.  Chandler,  532 
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conveyances. 

Generally. 

1.  Consideration  of  deed, — The  considerafcion  passing  between  the 
parties  to  a  deed  may  be  shown  to  be  different  from  that  expressed  on 
the  face  of  the  deed.    Neill  et  al.  v.  Chessen,  266 

2.  Deed  poll — Acceptance  by  grantee. — Where  a  prantee  accepts  a 
deed  poll,  reserving  certain  duties  expressly  to  be  performed  by  such 
grantee,  assumpsit  will  lie  for  the  non- performance  of  them.  Glade  v. 
Schmidt  ^  51 

3.  Delivery  of  deed. — As  to  deliveiy  of  deed  to  grantee  without  the 
grantee  performing  the  conditions  upon  which  his  right  to  receive  it 
depended.     EichlorY.  Holroyd,  657 

4.  Sale — Reservation  of  rent. — Where  a  party  sells  land  that  is  held 
by  another  by  virtue  of  a  lease,  the  grantee  in  the  deed  is  entitled  to 
recover  the  rents  accruing  after  the  execution  and  delivery  of  the  deed 
unless  the  rents  are  reserved  by  the  grantor.  }3ucsuch  reservation  need 
not  be  expressed  on  the  face  of  the  deed.    Neill  et  al.  v.  Chessen,    266 

As  to  fraudulent  conveyance  of  debtorSQe  Debtor  and  Creditor. 
As  to  delivery  of  deed — See  Delivery. 

CORONER'S  INQUEST— See  Fees  and  Salaries. 

CORPORATIONS. 
Private. 

1.  Assuming  corporate  name. — The  mere  assumption  of  a  name 
appropriate  for  a  corporation  would  be  no  violation  of  section  220  of  the 
Criminal  Code,  nor  would  the  putting  forth  of  a  sign  or  advertisement  in 
which  a  corporate  name  is  assumed,  if  not  done  for  the  pui-pose  of  solic- 
iting business,  constitute  such  violation.  Edgerton  et  al.  v.  Preston 
et  al,  23 

2.  Personal  liability  of  stockholder. — In  a  suit  brought  to  enforce 
the  personal  liability  of  a  stockholder  under  the  charter  of  the  People's 
Bank  of  Belleville,  where  the  stockholder  set  up  as  a  defense  that  judg- 
ments had  been  recovered  against  him  in  favor  of  creditors  of  the  bank, 
to  an  amount  equal  to  the  amount  of  his  liability  as  a  stockholder,  and 
the  judgments  had  been  discharged  for  a  less  sum  than  the  amount  due, 
the  sum  actually  paid  should  be  regarded.    Kunkelman  v.  Rentchler, 

271 
Municipal. 

3.  Estoppel. — A  municipal  corporation  may  be  estopped  by  the  acts 
of  its  officers,  and  a  settlement  of  an  existing  controversy,  if  made  in 
good  faith,  binds  the  corporation.     Brail  v.  Agnew  et  al.,  122 

4.  Order  for  appeal. — Although  a  municipal  corporation  may  pros- 
ecute an  appeal  without  giving  bond,  yet  there  must  be  an  order  allow- 
ing an  appeal  in  all  cases.     City  of  Chester  v.  Wilson,  2  9 

COSTS. 
Generally. 

1.  In  mechanic's  lien. — The  rule  in  regard  to  costs  ^ovemmgin 
chancery  cases  does  not  apply  in  proceedings  under  the  statute  to  enforce 
a  mechanic's  lien.  The  matter  of  costs  in  such  cases  is  controlled  by 
statute.    Kippetal.Y.  Massin,  300 
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COSTS. 
Generally.    Contimted, 

As  to  costs  and  expenses  incurred  in  dissolution  of  injunction — See 
Injunction. 

COUNTIES. 
County  board. 

1.  County  hoard  engaging  in  business  of  abstract  maJcing. — "Where 
a  county  board  bouj^ht  a  set  of  abstract  books,  and  by  request  the  re- 
corder took  char^  of  the  same  and  made  out  and  certified  to  abstracts 
of  title  for  persons  at  rates  fixed  by  the  board,  and  the  recorder  retain- 
ing a  portion  of  the  receipts  as  compensition  for  his  services,  the  board 
thereupon  brought  suit.  Held,  that  the  board  can  not  lecover.  If  it 
had  authority  to  engage  in  the  business,  and  employed  the  recorder,  it 
had  authority  to  piy  him  for  his  services,  and  the  seiTicea  being  ren- 
dered, a  promise  to  pay  would  be  implied.  If  the  business  was  ultra 
vires  the  corporate  powers  of  the  board,  the  county  can  maintain  no 
action  to  recover  the  avails  of  such  enterprise.  Brochicay  v.  Cook 
County,  560 

COURTS— See  Jurisdiction. 

1.  Justices^  couHs. — The  court  of  chancery  possesses  no  legal  su- 
premacy over  justices'  courts,  and  can  award  no  writs  in  the  nature  of 
a  writ  of  prohibition  upon  the  actions  of  such  courts.  Eherhardt  et  al. 
v.  Penn.  Co.,  641 

As  to  jurisdiction  of  county ,  chancery  and  appellate  courts — See  Ju- 
risdiction. 

DAMAGES. 
Generally. 

1.  Damnum  absque  injuria. — Where  fbe  death  of  a  party  is  the  re- 
sult of  a  purely  accidental  occurrence,  without  the  fault  of  those  causing 
it,  no  action  will  lie,  for  though  there  is  damage,  the  thing  amiss,  the 
injuria,  is  wanting.     Lincoln  Coal  Mining  Co.  v.  McNally,  181 

2.  For  constructing  road. — As  to  damages  for  constructing  track 
across  a  street  upon  which  another  railroad  has  its  track.  C.  c^  W.  /. 
R.  R.  Co.  V.  C,  St.  L.  dt  P.  R,  R.  Co.,  687 

3.  Incase  of  breach  of  promise. -^In  a  breach  of  promise  case  it  is 
proper  to  instruct  the  jury  to  lake  into  consideration  the  character  and 
habits  of  the  plaintiff  in  estimatmg  the  damages,  and  that  no  person 
addicted  to  lewdness  and  unchaste  conduct  ought  to  recover  as  much  as 
a  moral  and  virtuous  person,  and  this  is  unaffected  by  the  general 
merits  or  demerits  of  the  defendant.     DoubH  v.  Kirkman,  62  i 

As  to  damages  for  mental  suffering  in  case  of  slander — See  Slander. 
As  to  damages  on  injunction  bond — See  Injunction. 
As  to  exemplary  damages  in  actions  under  Dram  Shop   Act — See 
Dram  Shops. 
Damage  for  draining  road — See  Drainage. 
Upon  dissolution  of  injunction. 

4.  Costs  and  expenses  incurred,  when  allowable  as  paii  of  the 
damages. — Costs  and  expenses,  reasonable  in  amount,  incurred  for  the 
single  object  of  obtaining  a  discharge  of  the  injunction,  are  allowable  as 
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DAMAGES. 
Upon  dissolution  of  injunction.    Continued, 
part  of  the  damag:efi  suBtained  by  reason  of  the  injunction.    Bat  where 
counsel  fees  and  expenses  are  incurred  in  defeating  the  action,  and  the 
dissolution  of  the  injunction  is  only  incidental  to  that  result,  such  fees 
and  expenses  are  not  allowable.     Gerard  v.  Gateau,  5^ 

5.  Damages  to  businesm. — Damages  to  the  defendant's  business,  and 
a  consequent  loss  of  profits,  if  any  such  resulted  from  the  iig unction, 
are  allowable  as  damages,  *'  by  reason  of  the  injunction."'  Gerard  v. 
Gateau,  520 

6.  What  damages  recoverable. — The  damages  recoverable  upon  a 
dissolution  of  an  injunction  are  limited  to  such  as  may  have  then  ac- 
crued. Such  proceeding  can  not  apply  to  damages  resulting  from  a 
subsequent  revival  of  the  injunction  pending  an  appeal.  Gerard  v. 
Gateau,  520 

An  to  when  the  suggestion  of  damages  must  be  filed — See  Injunc- 
tion. 

debtor  and  creditor. 

Fraudulent  conveyance  by  debtou. 

1.  Fraudulent  conveifance. — The  court  is  of  opinion  that  the  cir- 
cumstances in  this  case  clearly  show  that  the  conveyance  by  the  debtor 
was  made  with  the  intent  and  design  to  defraud  his  cred.tors,  and  that 
the  purchaser  had  notice  of  such  fraud.     Cowling  v.  Estes,  2-)5 

2.  Notice,  how  established. — Notice  to  the  purchaser  may  be  estab- 
lished by  proving  direct  and  positive  knowledge  on  his  part,  or  the 
notice  may  be  inferrv.'d  from  the  existence  of  certain  facts  and  circum- 
stances that  would  phice  a  man  of  ordinary  prudence  on  inquiry  with 
reference  to  the  conduct  of  the  vendor.     Cowling  v.  Estes,  255 

3.  Purchaner  with  notice. — When  a  debtor  has  conveyed  to  a  pur- 
chaser for  value,  with  the  intent  and  design  to  defraud  his  creditors,  it 
is  not  necessaiy  that  the  purchaser  i>hould  have  purchased  with  the  in- 
tention of  aiding  the  vendor  in  his  fraudulent  design,  in  order  to  enable 
the  creditor  of  the  vendor  to  have  the  conveyance  set  aside  as  fraud- 
ulent. If  the  purchaser  accepts  the  conveyance  with  notice  of  the 
fi-audulent  intent  on  the  part  of  the  gmntor,  the  property  so  purchased 
may  be  subjected  to  the  payment  of  the  debts  of  the  fraudulent  vendor. 
Cowling  v.  E.<t€8,  255 

4.  Removi '  g  fraudulent  conveyances. — The  power  of  courts  of  equity 
to  remove  fraudulent  conveyances  of  a  judgment  debtor  out  of  the  way 
of  an  execution  in  favor  of  a  judgment' creditor  can  not  be  questioried. 
But  the  jurisdiction  m  such  cases  rests  solely  upon  grounds  of  fraud. 
Fifield  V.  Gorton  et  al.,  458 

5.  Sale  hindering  and  delaying  creditors.— A  sale  of  a  debtor's 
property  up.n  a  long  and  unusual  credit  has  a  tendency  to  hinder  and 
delay  creditors  by  interposing  a  legal  title  between  them  and  the  debtor, 
and  consequently  is  a  badge  of  fraud.     Cowling  v.  Estes,  255 

Generally. 

6.  Lien  of  judgment  creditor,— The  lien  in  favor  of  a  judgment 
creditor  is  given  by  statute,  and  can  not  be  extended  beyond  its  terms. 
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debtor  and  creditor. 

6£NKRALLY.     Continued. 
It  is  confined  to  the  real  estate  and  does  not  extend  to  the  rents  and 
profits.    Fifield  v.  Gorton  et  al.,  4>8 

7.  Taking  a  note  for  pre-existing  debt. — Taking  a  note  or  accept- 
ance for  a  pre-existingf  debt  extends  the  time  of  payment  of  such  debt 
until  the  maturity  of  the  note  or  acceptance,  and  suspends  the  remedy 
of  the  creditor  until  the  maturity  of  the  note  or  bill.     Cox  v.  Keiser, 

DECLARATIONS— See  Evidence. 

DEDICATION— See  User. 

DEEDS — See  Conveyances. 

DELIVERY. 
Generally. 

L  Delivery  of  deed  without  performance  of  condition. — The  de- 
livery to  the  grantee  of  a  deed  ioft  in  the  hands  of  a  third  party,  with- 
out the  grantee  performinir  the  condition  upon  which  his  right  to 
receive  it  depended,  vests  no  title  in  him.  and  the  grantor  may  recover  it 
by  action  or  have  it  removed  as  a  cloud  upon,  his  title.  Eichlor  v. 
Uolroyd,  657 

2.  Delivery  of  note --Trust. — If  a  son  gives  a  note  to  his  father  upon 
certain  conditions,  and  in  accordance  therewith  the  event  happens  en- 
titling the  son  to  have  the  note  given  up  to  him,  and  the  fathv^r  delivers 
it  to  A  to  give  to  the  former,  and  A  putfl  it  among  his  pap  rs,  and  never 
delivers  it  to  the  son,  A  should  be  treated  as  the  trustee?  of  the  son  and 
bound  by  the  terms  of  the  trust,  rather  than  agent  of  the  father,  and 
liable  to  have  his  authority  revoked  by  him  at  any  tmie  before  delivery 
of  the  note.     Gibson  v.  Gibson,  e/c,  828 

3.  Question  of  intent. — The  question  of  delivery  is  always  one  of 
intention  of  the  parties.  If  the  deed  passes  into  the  hands  of  the 
grantee,  without  intention  on  the  part  of  the  grantor  that  it  shall  be- 
come operative  and  be  used  for  the  purpose  in  fended,  it  is  not  a 
delivery.    Brooks  v.  The  People,  .^70 

4.  What  consl'tuies  sufficient  delivery. — Delivery  is  essential  to 
make  a  deed  effective,  and  this  delivery  must  be  in  the  lifetime  of  the 
grantor.  After  the  writinir  has  been  signed  and  sealed,  any  acts  or 
words  which  clearly  manift»sl  an  it  «ention  to  consummate  and  complete 
it,  and  to  part  absolutely  and  unconditionally  with  it  and  all  control 
over  it,  are  sufficient  to  give  legal  existence  to  it  as  a  deed,  and  consti- 
tute a  sufficient  delivery.     Brooks  v.  The  People^  570 

As  to  delivery  of  guardian^ s  bond — See  Bonds. 

DEMAND  AND  REFUSAL— See  Conversion. 
DISSOLUTION  OF  INJUNCTION— See  Injunction. 

DISTRESS. 
Generally. 

1.    Delivery  of  wan*ani --Liability  of  landlord  for  forticus  faking. — 
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distrkss. 

GeneralIiY.     Continued. 
The  delivery  of  a  distress  warrant  to  an  officer  or  person  with  directions 
to  execute  it.  does  not  render  the  landlord  liable  for  the  unauthorized 
and  unapproved  acts  of  the  bailiff  or  his  assistants.    Dow  v,  Blake, 

89 

DIVORCE— See  Alimony. 

DOWER. 
Geneually. 

1.  Acquiescing  in  asftigntnent. — Where  a  party  purchasing^  at  dif- 
ferent times,  portions  of  an  estate  of  the  heirs,  with  the  heir  measured 
off  the  widow^s  proportion,  and  the  widow  was  aware  of  and  acquiesced 
in  such  assignment,  and  the  purchaser  made  lastin^^  improvement**  upon 
his  land,  the  widow  could  not  afterward  sustain  a  bill  for  partition  and 
assignment  of  dower  against  the  purchaser.     Campbell  v.  Moore  etal., 

129 

2.  Assignment  of  dotrer.^i  is  not  necessary  to  a  valid  at^i^rnmcnt 
of  dower  that  legal  proceedings  should  be  instituted  by  either  party. 
The  person  on  whom  the  right  or  duty  is  devolved  of  making  the  assign- 
ment, may  at  once  proceed  to  set  apart  to  the  widow  her  proportion  ot 
the  estate,  and  if  this  be  fairly  done  it  is  as  effectual  and  binding  as  it 
performed  under  a  judgment  or  decree  of  the  court.  Campbell  v.  Moore 
et  al.,  129 

3.  Contribution  among  tenants  in  fomwoM.— The  widow's  right  to 
dower  not  assigned  is  an  incumbrance  endangering  the  estate,  and  one 
tenant  in  common  can  compel  contribution  from  another  for  extinguish- 
ing it.     Chesnutf  Jr. ,  et  at.  v.  Chesnut  et  aL,  442 

4.  Equitable  title  in  another. — Where  i he  legal  title  is  in  the  hus- 
band and  the  equitable  title  in  another  at  the  time  of  the  marriage, 
no  right  of  dower  attaches  as  against  such  equitable  title.  Chesnut, 
Jr.,  et  ah  v.  Chesnut  et  al.,  442 

5.  Relinquishment  of  dower.—  An  heir  authorized  appellees  (another 
heir  and  the  husband  of  an  heir)  to  compromise  and  obtain  the  widow's 
relinquishment  of  dower.  Accordingly  they  procured  the  execution  of 
two  instruments  by  the  widow.  One  was  a  full  and  perfect  release  of 
all  the  widow's  rights  to  the  heirs  and  devisees  who  had  such  interest 
in  the  property  as  to  render  the  release  valid;  the  other,  a  quitclaim 
deed  from  the  widow  to  appellees,  releasing  her  rights  of  dower  and 
homestead.  Held,  that  the  two  instruments,  execut-ed  at  the  same  time 
and  relating  to  the  same  subject,  must  be  construed  together;  and  if 
there  is  a  patent  ambiguity  which  may  reasonably  be  construed  in  two 
ways,  the  construction  which  will  effectuate  the  intention  of  the  parties 
must  be  adopted.     Chesnut,  Jr.,  et  at.  v.  Chesnut  et  al„  412 

As  to  jurisdiction  of  appellate  court  in  a  petition  for  recovery  and 
assignment  of  dower  in  lands — See  JuuisDicnoN. 
DRAINAGE. 

GENERATJiY. 

1.    .Drainage  of  ponds. — Where  there  are  natural  ponds,  merely  the 
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DRAINAGE. 
Genkrally.  Continued. 
collection  of  surface  water  from  rain  or  melting?  snow  which  fall  upon 
the  land,  and  there  is  such  a  def^cendingr  grade  that  by  filling  up  the 
pDnds  with  dirt  there  would  be  a  flow  ot  water  toward  and  onto  the  ser- 
vient estate,  such  ponds,  for  the  pui-pose  of  husbandry,  may  be  drained 
either  by  tile  or  other  drains  into  any  natural  watercourse  existmg  on 
the  superior  estate  and  caused  to  flow  over  the  servient  estate,  though 
the  flow  of  water  may  be  increased  thereby.  Comm'rs,  etc.,  v.  W hit- 
si  tt,  318 

2.  Bights  of  owner  of  dominant  heritage, — The  owner  of  a  dominant 
heritage  may,  by  ditches  or  drains,  diain  his  own  land  into  the  natural 
channel  or  watercourse,  even  if  the  quantity  of  water  thrown  upon  the 
servient  heritage  is  increased.     Comm^rs,  etc.,  v.  Whitsitt,  318 

3.  Same — What  will  he  sufficient  watercourse. — It  is  not  necessaiy 
that  such  watercourse  should  have  a  defini!e  channel,  usually  flowing  in 
a  particular  direction  and  discharging  into  some  other  stream  or  body 
of  water;  but  if  it  be  surface  water  flowmg  in  a  regular  channel,  it  will 
be  a  sufficient  watercoui-se.     Comm'rs,  etc.,  v.  Whitsitt,  318 

4.  Same. — But  the  owner  of  the  superior  estate  en n  not  drain  it  so 
as  to  create  new  channels  on  the  servient  estate.  Comm'rs,  etc.,v. 
Whiisitt,  318 

Road  drainage. 

5.  Change  in  course. — Where,  to  drain  a  highway  passing  through 
A's  land,  the  dominant  estate,  the  commissioners  of  highways  changed 
the  course  of  the  water,  but  it  emptied  into  the  same  place  on  appellee's 
land  as  formerly,  and  the  flow  of  water  over  appellee's  land  was  not  in* 
creased,  and  no  actual  damage  done  him  by  the  change  in  the  course. 
Held,  if  A  had  the  right  to  drain  his  own  land  by  means  of  this  tile, 
so  had  the  commissioners,  and  the  fact  that  the  water  did  not  come  from 
the  same  direction  could  make  no  difference  to  appellee.  Palmer  et  at. 
V.  O'Donnell,  324 

6.  Rules  to  be  applied. — The  same  rules  are  to  be  applied  to  road 
drainage  as  to  farm  drainage.  Jleld,  that  the  damages  complained  of 
by  appellee  must  be  regarded  as  having  been  settled  in  the  act  of  gi*ant- 
ing  the  right  of  way;  for  the  owner  of  lands  about  to  grant  the  right  of 
way  must  know  that  highway's  will  be  drained  and  improved  in  the 
manner  attempted.     Comm'ri,  etc^  V<  Whitsitt,  818 

DRAM  SHOPS. 

GfiKERAT.Lr. 

1.  Damages. — In  actions  commenced  under  the  Dram  Shop  Act  ex- 
emplary damages  are  only  properly  given  in  cases  where  aggravating 
circumstances  are  shown,  and  are  not  awarded  as  putiishment  or  as 
compensation  over  and  above  actual  damages  sustained,  but  operate  as 
an  example  or  a  warning  to  deter  the  party  or  others  from  similar  trans- 
actions.   Holmes  v.  Nooe,  164 

2.  Selling  liquor. '-Where  a  number  of  persons  assembled  at  a  house 

for  the  purpose  of  dancing,  and  plaintiff  in  error  was  induced  to  go  to  a 
Vol,  XX.    44 
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DRAM  SHOPS. 
Gen  eb  a  llt.  Continued. 
neighboring  town  and  procnre  a  jng  of  whiBkr,  and  it  was  understood 
that  he  should  contribute  thirty  cents  of  the  price  paid  for  the  liquor 
and  the  others  the  residue,  some  contributing  before,  others  after,  its 
procurement.  Held,  that  an  indictment  will  not  lie  against  plaintiif 
in  error  for  selling  intoxicating  liquors  in  less  qocvntity  than  one  gallon 
without  having  a  legal  license  to  keep  a  dram  shop.    Hogg  ▼.  Peoph, 

288 

EASEMENT— See  User. 
Generally. 

1.  Easement  acquired  by  railroad  in  fttreet. — Where  a  railroad  coiu- 
'  pany  lays  its  tracks  and  builds  its  railroad  on  a  certain  street  after  hav- 
ing obtained  permission  and  authority  so  to  do  from  the  town,  the  rail- 
road coDipany  iicqoires  a  perpetual  easement  in  tbe  street.  Such  ea?r- 
ment  consists  in  the  right  to  maintain,  use  and  enjoy  its  railroad  free 
from  hindrance  or  molestation,  save  such  as  is  incident  to  the  proper 
and  oruinaiy  use  of  the  streets  by  the  public,  and  will  be  as  much  pro- 
tected from  unlawful  invasion  as  any  other  property  right.  C.  <t  W.  I. 
R.  R,  Co.  V.  a,  St,  L.  d:  P.  Ry.  Co.  et  al.,  587 

ELECTION  OF  CAUSE  OF  ACTION— See  Estoppel. 

ESTOPPEL. 
Generally. 

L  Election  of  cause  of  action. — Where  a  party  has  his  election  to 
treat  a  transaction  as  a  sale  or  conversion,  and  be  brings  a  suit  in  as- 
sumpsit, and  after  the  evidence  is  all  in  and  the  trial  nearly  ended, 
takes  the  money  tendered  by  defendant  and  dismisses  the  suit,  he  can 
not  afterward  treat  the  transaction  as  a  conversion  and  bring  trover. 
Daniels  v.  Smith,  ii:^ 

2.  Election  of  cause  of  action. — Where  a  party  being  fully  awarv  of 
the  fraild  for  which  he  subsequently  attempted  tx)  rescind  a  sale,  brought 
an  attachment  suit,  before  any  of  the  notes  given  for  the  goods  were 
due.  Held,  that  this  was  an  irrevocable  election  to  treat  the  transac- 
tion as  a  sale,  and  such  party  could  not  afterward  rescind  the  sale  and 
recover  the  goods  sold.     Hanchett  v.  Riverdale  Distilling  Co.  et  al., 

57 

3.  Estoppel  in  pais. — Whei-e  a  wife,  who  was  present  when  the  in- 
voice was  being  made,  gave  tbe  purchaser  of  her  husband's  store  to 
understand  by  the  use  of  plain  and  forcible  terms,  that  she  would  claim 
nothing  but  her  clothes,  which  she  obtained,  she  would  be  estopped 
from  setting  up  afterward  the  transfer  of  a  half  interest  in  the  store. 
Stout  V.  A  llison,  222 

4.  Of  municipal  corporation. — A  municipality  may  be  estopped  by 
the  acts  of  its  officers,  and  a  settlement  of  an  existing  controversy,  if 
made  in  good  faith,  binds  the  corporation.     Brail  v.  Agnew  et  al.,  122 

As  to  pleading  an  estoppel  in  pais— See  Pleading. 
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evidence. 

Admissions. 

1.  B^  pajfee  of  notes — Trust  deed. — In  a  suit  to  set  aside  certain  re- 
leases and  to  foreclose  a  deed  of  trast,  an  admission  by  the  payee  of  the 
notes  while  he  held  the  notes  and  deed  of  trust,  that  a  payment  had  been 
made  to  apply  on  said  notes,  though  made  prior  to  their  maturity,  is 
competent  evidence  of  said  payment  against  his  assignee.  Mernck  et 
al  V.  Hulhert,  606 

Declarat:o56. 

2.  Declarations  of  agent. — The  declarations  of  an  agent  of  a  com- 
pany, whether  incorporated  or  not,  are  only  admissible  in  evidence 
against  the  compsiny  when  they  form  part  of  the  res  gestof  of  some 
business  transacted  by  him  for  his  principal  within  the  scope  of  his 
authority.     Lincoln  Mining  Co.  v.  McNallyy  etc.,  181 

3.  Hearsay  evidence. — In  an  action  by  an  administratrix  against  a 
son  of  deceased  upon  a  note  given  to  deceased  by  his  son,  but  by  the 
son  claimed  to  have  been  given  up,  by  agreement,  to  A  to  deliver  to  the 
son,  statements  by  deceased  as  to  the  transaction  out  of  the  presence 
and  hearing  of  the  son,  against  him,  were  hearsay  and  not  proper. 
Gibson  v.  Gibson,  etc.,  82^ 

4.  To  revive  indebtedness.— Where  appellee,  who  had  lived  for 
many  years  in  the  family  of  her  uncle,  was  suing  his  estate  for  wages 
and  money  alleged  to  have  been  loaned,  and  the  declarations  relied  on 
as  a  new  promise  to  take  the  case  out  of  the  Statute  of  Limitations,  did 
not  amount  to  a  recognition  of  a  legal  liability  or  indebtedness  on  any 
account,  but  were  expressions  of  a  desire  from  a  sense  of  gratitude  to 
reward  the  claimant,  and  related  to  her  work  alone  and  not  to  money 
loaned,  and  were  not  made  to  her  or  her  agents  legally  or  equitably  in- 
terested in  the  claim.  Held,  that  such  declarations  would  be  insuffi- 
cient to  revive  an  indebtedness,  if  any  existed,  barred  by  the  statute. 
Bassett,  etc.,  v.  Noble f  360 

Expert  testimony. 

5.  Opinion  as  to  time  line  drawn  in  note. — Where  the  subject-mat- 
ter of  inquity  was  as  to  the  time  when  a  pen  and'^ink  line  was  drawn 
through  the  printed  words  **  if  not  paid  at  maturity"  in  a  certain  note, 
and  two  witnesses  were  allowed  to  give  their  opinion  as  to  the  time  the 
line  had  been  drawn  and  the  ground  for  permitting  them  to  testify  as 
experts  was  that  they  had  been  in  the  banking  business  for  fifteen  years, 
bad  handled  commercial  notes  and  investigated  handwriting.  Held, 
that  such  evidence  was  inadmissible.  It  was  not  a  question  for  expert 
testimony.     Collins  et  al.  v.  Crocker,  107 

6.  Experience  and  theory. — An  expert  must  have  experience  as 
well  as  theory  in  the  matter  about  which  he  is  called  to  testify. 
Citizens  G.  L.  <t  H.  Co.  v.  O'Brien,  400 

7.  Same. — Where  an  accident  had  occurred  in  a  building  used  for 
manufacturing  gas  and  physicians  were  called  in  as  experts  to  testify  as 
to  tbe  formation  of  gases,  and  the  apparatus,  ventilators,  room,  etc., 
having  been  described,  hypothetical  questions  were  propounded  to 
them  to  draw  out  their  opinion  as  to  what  would  have  been  the  condi- 
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evidence. 

Expert  testimony.  Continued. 
tion  of  the  air  in  tho  upper  part  of  the  buildinpr  with  the  means  of  ven- 
tilation, the  former  evidence  was  held  admissible,  the  latter  inadmisAible, 
as  the  physicians  were  not  shown  to  have  had  any  experience  in  the 
use,  construction  or  ventilation  of  such  buildings  as  the  one  in  question. 
Citizens  Q,  L,  d-  H.  Co.  v.  O'Brien,  400 

8.  Testimony  in  proof  of  fact — Expert  testimony. — Where  the 
question  at  issue  was  in  regpard  to  overloading:  a  car  load  of  hog?,  and 
appellant  introduced  a  witness  who  stated  that  he  had  been  in  the 
habit  of  shipping  hogs  in  cars  for  many  years,  and  appellant  then 
offered  to  prove  by  him  that  hogs  of  the  number  and  weight  of  the 
hogs  in  controversy  could  not  be  safely  shipped  in  one  car  in  hot 
weather.  Held,  that  such  evidence  was  proper.  This  was  not  expert 
evidence.     W,  St.  L.  <£:  P.  By.  Co.  v.  Pratt,  177 

Generally. 

9.  Account  hook. — Account  books  of  a  party  are  inadmif^sible  to 
prove  any  matter  collateral  to  the  issue  of  debt  and  credit  between  the 
parties.    Pahner  v.  Goldsmith^  'A\ 

10.  Amount  on  deposit. — Where  the  burden  is  upon  a  party  to  ^how 
that  at  the  time  of  presenting  the  check  the  bank  had  on  deposit  to  tho 
drawer's  credit  a  sufficient  sum  of  money  to  pay  the  check,  it  is  not 
enough  to  show  that  the  drawer  made  adequate  deposits  on  the  parae 
day,  as  they  may  have  been  made  subsequent  to  the  presentment  of  the 
check.     International  Bk.  v.  Jones  et  al.,  594 

11.  As  to  Those  dependent  for  support. — Where  appellant  wjis  suing 
a  railroad  company  in  case  to  recover  damages  for  an  injury  sustained 
by  him  through  its  alleged  negligence,  it  was  error  to  permit  him  to 
testify  that  he  had  a  wife,  mother,  brother  and  sister  dependent  on  him 
for  support.     C.  d>  A.  B.  B.  Co.  v.  Few,  \2't 

12.  Destroying  the  higher  eridence. — VVhere  a  party  deliberately 
and  voluntarily  destroys  the  higher  written  evidence,  he  must  give 
affirmative  evidence  affording  an  explanation  of  the  act,  showing  tliat 
it  was  done  with  pure  motives,  and  repelling  every  suspicion  of  a  fraud- 
ulent design,  before  he  can  have  the  benefit  of  secondary  evidence. 
Palmer  y.  Goldsmith,  '  itii 

V6.  Eridence  in  rebuttal. — Where  defendant  pleaded  non-assump>it, 
and  fraud  and  circumvention  in  obtaining  the  execution  of  a  note,  and 
after  plaintiff  introduced  evidence  tending  to  prove  the  signature  and 
assignment,  and  read  the  note,  defendant  gave  evidence  to  show  the  al- 
leged fraud,  plaintiff  had  the  right  to  introduce  any  competent  rebut- 
ting testimony  to  disprove  the  truth  of  such  charge.  Butz  v.  SchtrartZf 

114 

14.  Evidence  of  conversion.— k  demand  and  refusal  do  not  of  them- 
selves constitute  a  conversion,  but  are  only  presumptive  evidence  of  a 
conversion  capable  of  being  rebutted  by  proof  of  any  facts  which  'con- 
stitute a  legal  justification  or  excuse  for  non  doiivery.  Bace  v.  Chand- 
ler, 5:>2 

15.  Forcible  detainer.^n  an  action  of  forcible  detainer  defendant 
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EVrOENCE. 
Generally.     Continued. 
offered  to  prove  that  the  deed  by  which  plaintiff  claimed  possession, 
was  e&ecated  by  defendant's  mother  when  she  was  non  compos  mentis. 
Heidi  that  such  evidence  was  adm:ss'ble.     Douglas  v.  Hartzell,     201 

16.  Frawf. — Another  act  of  fraud  is  adn-.issible  to  prove  the  fraud 
charged  only  where  there  is  ev;dence  tliat  the  two  are  parts  of  one 
scheme  or  plan  of  fraud,  comn.itted  in  pui*suance  of  a  common  purpose. 
Hanehett  v.  Riverdale  Distillinj  Co.  et  al.,  57 

17.  Patent  amhigukty. — Where  two  instruments  ex'jcuted  at  the 
sam*?  time  and  relating  to  the  same  subject- matter  are  construed  to- 
gether, if  there  is  a  patent  ambiguity  which  may  reasonably  be  con- 
strued in  two  ways,  one  of  which  would  effectuate  the  intentions  of  the 
parties  and  the  other  defeat  them,  the  former  constiniction  should  be 
adopted.     Chesnut,  Jr.,  et  al,  v.  Chesnut  et  al.,  44*2 

18.  Preponderancp.  of  evidence. — Where  the  testimony  of  plaintiff 
as  to  the  terms  of  a  contract  was  expressly  contradicted  by  the  defend- 
ant, and  the  plaintiff  was  unsupported  by  any  other  witness,  and  the 
defendant  was  sustained  by  seven  different  witnesses  and  the  verdict  of 
the  jury  was  for  the  plaintiff.  Held,  that  it  was  error  for  the  court  h^ 
low  to  overrule  a  motion  for  a  new  trial.     Cronse  v.  Whitelake,         884 

19.  Prima  facie  evidence. — Prima  facie  evidence  in  the  absence  of 
rebutting  proof  establishes  the  fact  which  it  tends  to  prove.  Lyons  et 
al.  V.  Williams  et  al.,  "11 

20.  Questions  hy  court  discrediting  iritness. — Where,  in  advance  of 
the  cross-examination  by  counsel  which  was  then  regularly  in  order,  thr» 
court  propounded  questions  upon  mattei's  personal  to  the  witness,  and 
many  of  them  by  their  form  manifesting,  at  least,  a  strong  8u.spicion  of 
his  truthfulness,  and  his  testimony  was  important  to  the  defendant,  as 
well  upon  the  ipsue  made  between  the  parties  as  in  mitigation  of  dnm- 
ages.  Held,  that  it  was  error  to  discredit  the  witness  before  the 
jury  by  such  an  intimation  of  the  opinion  of  the  court.  Douhet  v.  Kirk- 
man,  622 

21.  Receipt  in  full. — While  a  receipt  in  full  is  not  conclusive  but 
only  prima  facie  evidence  of  payment,  it  is  evidence  of  a  high  and  very 
convincing  character.     Lyons  etal.s  Williams  et  al.,  27 

22.  Sale  of  land — Reservation  of  rent,  how  shown. — In  the  c:iJ«e 
of  a  sale  of  land  that  is  held  by  another  by  virtue  of  a  lease,  where  the 
grantor  reserves  the  rent,  but  the  reservation  is  not  expressed  on  the 
face  of  the  deed,  it  may  l»e  shown  by  the  contract  in  regard  to  the  sale 
of  the  land,  and  in  arriving  at  the  intention  of  the  parties,  the  agree- 
ment and  deed  should  be  considered  together,  as  well  as  all  the  circum- 
stances in  proof.     Neill  et  al.  v.  Chessen^  266 

23.  Secondary  evidence. — As  to  the  Toundation  to  be  laid  to  justify 
secondary  evidence.     W.  St.  L.  ft  P.  Ry.  Co.  v.  Pratt,  177 

24.  Slander — General  reputation  of  plaintiff. — In  an  action  on  the 
case  for  slander,  thi  word^  charged  imputing  the  crime  of  larceny,  it  is 
not  error  to  permit  the  defendant  to  prove  the  general  reputation  of  the 
plaintiff.     Welker  v.  Bniler,  209 
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25.  Telegraph  blank, — Where  in  the  printed  portion  of  the  blank 
there  were  words  expressing:  an  aj^reement  by  the  sender  to  the  printed 
conditions,  and  a  request  that  the  message  be  sent  subject  thereto. 
Held,  that  if  ev^idence  aliunde  is  reqaislte  to  show  the  assent  to  and 
adoption  by  the  sender  of  the  form  of  contract  printed  on  the  blank,  the 
same  proof  is  necessary  to  establish  his  assent  to  and  adoption  as  hi!« 
own  of  the  printed  words  by  which  he  is  made  to  agree  to  such  propos(^<l 
contract.      West,  Un.  Tel.  Co.  v.  Fairbanks,  60() 

As  to  evidence  in  breach  of  promise  case — See  Breach  of  Promisk. 

As  to  evidence  of  fraudulent  intention  in  altering  note — See  Nego- 
tiable Instruments. 

As  to  ticket  being  evidence  of  right  to  travel — See  Raii^roads. 

Hushand  and  wife  as  witnesses— See  Busband  and  Wifk. 

EXECUTION. 
Ge:<erallt. 

1.  Dutg  to  levy  and  sell — Property  subject  to  mortgage. — ^Where 
the  defendant  in  the  execution  gave  the  deputy  leave  to  leyy  upon  cer- 
tain property,  and  the  deputy  indorsed  the  levy  but  took  no  steps  to  take 
possession,  and  it  was  claimed  that  the  property  was  subject  to  a  chattel 
mortgage.  Held,  that  so  far  as  the  record  shows,  it  might  have  been 
seized  and  sold  subject  to  the  mortgage.     People  v.  Johnson  et  ah,  1-V^ 

2.  Execution  against  real  estate  of  survivor, — An  execution  issued 
and  levied  upon  the  real  estate  of  a  surviving  defendant  without  reviv- 
ing the  judgment  against  the  deceased  defendant's  heirs  and  executors, 
is  valid.     Heed  v.  Garfield,  290 

3.  Same, — The  fact  that  the  execution  contained  the  name  of  the  de- 
ceased defendant  (the  execution  and  fee  bill  being  issued  more  than  two 
years  since  his  death,  without  reviving  the  judgment  against  his  heirs 
and  executors)  would  not  render  it  void  as  to  the  survivor.  Reed  v. 
Garfitld,  290 

4.  Failure  to  return  erecut ion — Breach  of  bond. — Unless  the  delay 
is  occasioned  by  some  act  of  the  plaintiff  in  the  execution,  a  failure  to 
return  it  withm  the  time  fixed  by  law  is  a  breach  of  official  duty  of  the 
sheriff  for  which  an  action  will  lie  against  his  bondsmen.  People  y. 
Johnson  eta  I.  f  1 W 

5.  Joint  defendants. — In  this  State,  by  statute,  the  entire  amount 
of  a  judgment  m^y  be  made  out  of  lands  and  tenements  of  one  of  the 
defendants  joined  with  others  in  the  same  execution,  and  issued  on  a 
judgment  agamst  all.    Heed  v.  Garfield^  290 

EXECUTORS. 
Liability  of. 

1.  Error  in  judgment. — When  executoi*8  have  acted  with  reasonable 
diligence  and  an  honest  desire  to  do  their  duty  faithfully,  a  mere  error 
of  judgment,  in  what  was  fairly  matter  of  judgment  or  opinion  shonld 
not  make  them  liable.     Corrington  v.  Corrington  et  al.,  89^^ 

2.  Ordinaiy  diligence, — Executors  must  be  held  to  that  degree  of 
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Liability  of.     Continued, 
dili(?ence  whicb  men  ordinarily  use  in  the  management  of  their  own 
ftiFairg.    Corrington  v.  Corrington  et  al,f  393 

EXPERT  TESTIMONY-See  Evidknck. 

FATHER  AND  CHILD. 
Generally. 

L  LiahiUty  of  father  for  support  of  illegitimafe  child. — Tt  is 
necessary  to  show  that  the  father  of  an  illegitimate  child  made  an  express 
promise  for  his  necessary  maintenance  or  adopted  him  as  his  own,  or 
proceedings  were  held  under  the  bastardy  laws  to  render  the  father 
legally  liable  to  support  such  child.    Glidden  v.  Nelson^  297 

FEES  AND  SALARIES. 
Coboner'b  inquest. 

L  Jurors'  fees, — ^The  true  intent  and  meaning  of  section  45  of  the 
Fees  and  Salaries  Act  is  that  each  juror  attending  an  inquest  shall  be 
paid  a  per  diem  of  $1,  regardless  of  the  fact  whether  that  particular 
inquest  or  inquiiy  is  upon  the  body  of  one  or  many.  County  of  St. 
Clair  V.  Bollman,  ,  279 

FELLOW  SERVANTS. 
Generally. 

1.  Injurif  by. — Where  the  parties  causing  the  death  of  deceased 
were  in  the  service  of  a  common  master,  both  actually  co-operating  at 
the  lime  of  the  injury  in  the  same  thing — all  in  the  presence  and  hear- 
ing of  each  other,  their  relations  being  such  that  they  could  have  exer- 
cised an  influence,  one  upon  the  other,  promotive  of  proper  caution  in 
respect  to  their  mutual  safety,  they  were  fellow  servants  within  the  rule 
which  exempts  the  master  for  liability  for  an  injury  inflicted  upon  one 
by  the  carelessness  of  the  other.    Lincoln  Coal  Mining  Co,  v.  McNalhj, 

181 

2.  Injury  hy  governing  servant. — The  mere  fact  that  one  of  a  num- 
ber of  servants,  who  are  in  the  habit  of  working  together  in  the  same 
line  of  employment  for  a  common  master,  has  power  to  control  and  di- 
rect the  actions  of  the  others  with  respect  to  such  employment,  will  not 
of  itself  render  the  master  liable  for  the  negligence  of  the  governing 
servant,  resulting  in  injury  to  one  of  the  others.  Fanter,  etc.,  v.  Clark 
et  al,y  47(> 

3.  Injury  hy  governing  servant. — If  the  negligence  complained  of 
consists  of  some  act  done  or  omitted  by  one  having  such  author.ty, 
which  relates  to  his  duties  as  co-laborer  with  those  under  his  control, 
and  which  might  just  as  i-eadily  have  happened  with  one  of  them  hav- 
ing no  such  authority,  the  common  ma  ster  will  not  be  liable.  But  when 
the  negligent  act  complained  of  arises  out  of  and  is  the  direct  result  of 
the  exercise  of  the  authority  confeiTcd  upon  him  by  the  master  over  his 
co-laborera,   the   master  will  be  liable.     Fanter,   etc.,  v.  Clark  et  al. 

470 

4.  Instruction  upon. — Where  the  evidence  as  to  negligence  was  con- 
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FELLOW  SERVANTS. 
Generally.  Continued. 
flicting,  and  an  instrnction  negativinp:  the  existence  of  the  relation  of 
fellow  servants  was  simply:  **and  that  said  eng-ineer  was  not  engii|?3«l 
in  the  same  line  of  employment  as  the  deceased  in  the  service  of.  etc." 
Held,  erroneous,  the  ground  stated  for  negativing  the  existence  of  the 
relation  being  imperfect,  and  short  of  what  the  law  required,  i'.,  C.  d- 
St.  L.  Hy.  Co.  V.  McGratK  etc.,  ^'^ 

5.  Power  to  employ  and  discharge  serrants. — ^The  fact  that  the 
governing  servant  had  no  power  to  employ  and  discharge  hands  fur- 
nishes no  teat  as  to  the  status  of  the  employe.  It  is  a  dicumstance 
proper  to  be  considered  like  any  other  relevant  evidence  in  passing  upon 
the  question,  but  it  is  by  no  means  determinative.  Fanter,  rtc,  v. 
Clark  et  al,  470 

6.  Power  to  employ  servants. — The  mere  fact  that  an  employe  may 
have  had  the  power  to  employ  and  discharge  other  servants  and  to 
superintend  them  when  at  work,  would  not  change  his  chamcter  irom 
that  of  a  co-servant  to  that  of  a  representative  of  the  company.  Liu- 
coin  Coal  Mining  Co.  v.  McXallyt  1^=1 

7.  Risk  of  employment. —  Where  the  machine  and  car  shops  in  the 
same  yard  were  under  the  general  supervision  of  one  man,  but  each  ha^l 
a  separate  foreman,  and  the  foreman  of  the  machine  shop,  wishing 
material,  oi'dered  the  foreman  of  the  car  shop  to  have  certain  cars, 
which  were  in  the  way,  removed,  and  the  latter 's  gang  of  men  went  to 
work,  deceased  placing  himself  directly  in  front  of  the  bumpers,  to  help 
push,  and  the  gang  of  men  of  the  former  were  moving  other  cars,  an<l 
after  pushing  down  one,  another  was  sent  with  such  foi-ceasto  push  the 
first  against  the  car  in  front  of  which  was  deceased,  by  which  he  was 
fatally  injured.  Held,  that  the  accident  was  without  fault,  and  tiie 
injury  one  the  risk  of  which  deceased  assumed  when  he  accepted  the 
service;  that  deceased  and  the  pei*sons  who  caused  the  injury  were  fel- 
low servants.     C.  dt  A.  R.  R.  Co.  v.  O' Bryan,  etc.,  134 

8.  Who  are  fellow  servants. — When  servants  are  engaged  in  the 
same  line  of  employment,  if  there  is  a  rational  and  necessary  connection 
between  the  different  parts  thereof,  such  as  necessarily  brings  them  into 
frequent  contact  with  each  other  in  the  prosecution  of  their  work,  they 
are  co-servants.     C  d?  A.  R.  R.  Co.  v.  O'Eryan,  etc.,  lo4 

FIRE  DEPARTMENT— See  Cities,  Villages  and  Towns. 

forcible  entry  and  detainer. 

Forcible  detainer. 

1.  Description  in  complaint. — In  determining  the  suflBciency  of  the 
description  in  a  complaint  of  forcible  detainer  the  proper  test  is  whether 
an  officer  executing  a  writ  of  restitution  could  identify  the  premises 
described  in  the  writ.     Moloney  v.  Shattuck,  44 

2.  Evidence  as  to  grantor  s  incapacity. — In  an  action  of  forcible  de- 
tainer, party  in  possession  offered  to  show  that  the  quitclaim  deed  upon 
which  plaintiff's  right  to  possession  was  bused,  was  executed  by  her 
mother  when  she  was  non  compos  mentis,  Heldf  that  such  evideme 
was  admissible.     Douglas  v.  Hartzell^  2ol 
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FORCIBLE  ENTRY  AND  DETAINER. 
FoRCiBLK  DETAINER.     Continued. 

3.  Where  entry  is  peaceable,  what  necessary  to  show. — Where  a 
complaint  alteges  that  the  phiinii£P  is  the  owuer,  and  entitled  to  the 
poaaession  of  premi&eft,  and  that  defendant  unlawfully  withholds  the 
possession  thereof,  the  entry  having'  been  peaceable,  it  is  necessary  in 
order  to  a  recovery  that  the  plaintiff  should  show  he  was  entitled  to  the 
possession  at  the  time  of  suit  brouj^ht.    Maloney  v.  Shaltucky  44 

Gekerally. 

4.  Forcible  Entry  and  Detainer  Act. — An  action  can  be  broujfht 
under  the  sixth  clause  of  the  second  section  of  the  Forcible  Entry  and 
Detainer  Act,  only  against  a  **pai*ty  to  such  judgment  or  decree.'* 
Kingsbury  v.  Perkins  et  al.,  240 

FRAUD. 
Generally. 

1.  Another  act  of  fraud,  evidence. — Another  act  of  fraud  is  ad- 
missible to  prove  the  fraud  charged  only  where  there  is  evidence  that 
the  two  are  parts  of  one  scheme  or  plan  of  fraud  committed  in  pui-su- 
ance  of  a  common  purpose.     Uanchett  v.  River  dale  Distillery  Co.  et  ah, 

hi 

2.  Fraud,  how  proved. — While  it  is  true  that  fraud  can  not  be  in- 
ferred, yet  like  all  other  facts  it  may  be  proved  by  circumstances.  Cir- 
cumstances, when  proved,  which  convince  the  mind  that  the  fraud 
charged  has  been  perpetrated,  are  all  that  is  necessary.  Cowling  v. 
Estes,  2oo 

3.  Jurisdiction  — As  to  concurrent  jurisdiction  of  equity  with  courts 
of  law  in  cases  arising  out  of  iraud.     Douglas  v.  Hartzell,  251 

As  to  fraudulent  alteration  of  nots — See  Negotiable  Instruments. 
As  to  fraudulent  conveyance  by  debtor — See  Debtor  and  Creditor. 
As  to  res'ission  of  sale  for  fraudulent  representations — See  Rescis- 
sion OP  Contract. 

GARNISH  MP]  NT— See  Attachment  and  Garnishment. 

GUARDIAN  AND  WARD. 
Generally. 

1.  Guardian^ s  bond — Judgment  conclusive  on  sureties. — ^The  judg- 
ment of  the  county  court,  finding  the  amount  due  from  a  guardian  to 
his  ward,  in  the  absence  of  any  allegation  of  fraud  or  collusion,  is  con- 
clusive upon  the  sureties  on  the  guardian's  bond  and  their  privies  and 
legal  representatives.    Brooks  v.  The  People,  570 

As  to  duty  of  guardian  to  insure — See  Insurance. 
As  to  guardian's  bond — See  Bonds. 

HIGHWAY  COMMISSIONERS— See  Roads  and  Bridges. 

HUSBAND  AND  WIFE. 
Generally. 

1.  As  witness. — In  a  suit  in  relation  to  the  separate  propprty  of  the 
wife,  the  husband  is  a  competent  witness.     Stout  v.  Ellison,  222 

2.  Earnings  of  wife. — ^The  provision  of  the  statute  that  a  married 
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husband  and  wife. 

Generally.     Continued. 
woman  may  receive,  use  and  poesess  her  own  earnings,  and  sne  for  the 
same  free  from  the  interference  of  her  husband,  has  no  proper  applica- 
tion  where  a  wife  cans  and  preserves  fruits,  etc.,  purchased  by  her  hus- 
band.   The  property  would  remain  in  the  husband.    Stout  v.  ElUs*m^ 

222 

3.  EstoppeL — Where  a  wife,  who  was  present  when  the  invoice  was 
being  made,  gave  the  purchaser  of  her  husband's  store  to  understand, 
by  the  use  of  p!am  and  forcible  terms,  that  she  would  claim  nothing 
but  her  clothes,  which  she  obtained,  she  would  be  estopped  from  set- 
ting up  afterward  the  alleged  transfer  of  a  half  interest  in  the  store. 
Stout  V.  Ellison,  222 

4.  Evidence. — Where  appellee  sued  appellant  for  wages,  and  the  de- 
fense was  payment  to  appellee's  wife  upon  appellee's  written  order,  and 
the  wife  and  a  friend  testified  to  a  letter  being  sent  asking  for  such  order, 
and  the  receipt  of  a  letter  and  the  order  in  reply,  and  appellee,  who  was 
illiterate  and  coulfl  not  write,  claimed  that  the  order  was  forged.  Helii, 
that  the  evidence  was  sufficient  to  warrant  the  introduction  of  the  paper 
to  the  jury,  they  to  determine  upon  all  the  proof,  whether  it  was 
authentic  or  not.     /•  C.  R.  R.  Co,  v.  Messnard,  2V) 

5.  Same. — In  the  above  case  the  contents  of  the  letters  between  the 
husband  and  wife  were  not  competent,  but  it  was  proper  to  show,  by 
the  friend  at  least,  thut  the  letter  was  sent  by  the  wife,  asking  for  the 
order,  and  that  the  reply  came,  inclosing  it  as  stated.  /.  C.  R.  R.  Co. 
v.  Messnard,  21:5 

6.  Transfer  to  wife. — Where  a  wife  had  been  living  with  her  hus- 
band and  on  account  of  cruel  ti-eatment  left  him,  and  shortly  after  she 
returned  upon  his  offer  to  give  her  half  his  store,  which  alleged  transfer 
was  not  evidenced  by  an  instrument  in  writing,  acknowledged  and  re- 
corded as  requ"red  by  statute.  Ifeld^  that  such  transfer  was  invalid  as 
against  a  subsequent  purchaser  who  had  no  knowledge  or  notice  there- 
of.    Stout  V.  Ellison,  222 

7.  Transfer  to  icife. — The  position  that  the  husband  and  wife 
"  were  not  living  together  "  when  the  transfer  was  made  and  therefore 
the  transaction  was  not  affected  by  the  statute,  is  untenable.  Stout  v. 
Ellison,  222 

8.  Wife  as  agent. — Where  in  any  transaction  the  wife  acts  as  the 
agent  of  her  husband,  she  is  a  competent  witness  for  or  against  him  as  to 
that  transaction.     /.  C.  JR.  R.  Co.  v.  Messnard,  2Io 

IMPLIED  WARRANTY— See  Warkanty. 

INDORSEMENT— See  Negotiable  Instruments. 

INFANCY. 
Generally. 

As  to  contribution  enforced  against  infantSee  Contkibutioit. 
As  to  libel  in  infant's  business — ^See  Libel. 
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injunction. 

DlSSOLUTIOK  OF. 

1.  Costs  and  expenses  incurred. — Costs  and  expenses,  reasonable  in 
amount,  incurred  for  the  single  object  of  obtaining  a  discbarge  of  an 
injunction,  are  allowable  as  part  of  the  damages  sustained  by  reason  of 
the  injunction.  But  where  counsel  fees  and  expenses  are  incurred  in 
defeating  the  action,  and  the  dissolution  of  the  ipj unction  is  only  inci- 
dental to  that  result,  such  fees  and  expenses  are  not  allowable.  Gerard 
V.  Gateau,  520 

2.  Damages  to  business. — Damages  to  the  defendant's  business  and 
a  consequent  loss  of  profits,  if  any  such  resulted  from  the  injunction,  are 
allowable  as  damages,  '* by  reason  of  the  injunction.''  Gerard  v. 
Gateau,  520 

3.  Suggestion  of  damages. — Where  permission  to  file  the  suggestion 
of  damages  in  case  of  the  dissolution  of  an  injunction  at  a  subsequent 
day  of  the  same  term  was  reserved  in  the  decree,  and  the  complainant 
raised  no  objection  but  waived  the  irregularity,  if  it  was  one,  by  sub- 
sequently entering  into  stipulations  for  ihe  continuance  of  the  jiroceed- 
ings  and  by  finally  appearing  without  objection  and  resisting  the  assess- 
ment of  damages  on  the  merits,  it  is  now  too  late  to  raise  any  question 
as  to  the  time  of  filing  the  suggestion.     Gerard  v.  Gateau,  520 

4.  Waiver  of  remanding  order. — If  an  appeal  to  the  Supreme  Court 
in  such  case  superseded  the  jurisdiction  of  the  circuit  court,  so  as  to  re- 
quire a  remanding  order,  the  court  is  of  opinion  that  the  voluntary 
appearance  of  complainant  in  the  circuit  court  after  the  decision  of  the 
appeal,  without  waiting  for  or  requiring  the  formality  of  a  remanding 
order,  and  litigating  the  matter  of  the  assessment  of  damages  without 
objection,  amounted  to  a  waiver  of  a  remanding  order,  and  authorized 
the  court  to  proceed  to  assess  the  damages.     Gerard  v.  Gateau,        520 

5.  What  damages  recoverable. — The  damages  recoverable  are  lim- 
ited to  such  as  may  have  then  accrued.  Such  proceeding  can  not  apply 
to  damages  resulting  from  a  subsequent  revival  of  the  injunction  pend- 
ing an  appeal.     Gerard  v.  Gateau,  520 

6.  When  ihe  suggestion  of  damages  must  be  filed. — The  sugges- 
tion of  damages  must  be  filed  before  the  final  disposition  of  the  cas'^, 
that  is,  before  the  entry  of  the  final  decree.  If  filed  at  a  subsequent 
term  it  comes  too  late,  and  confers  no  authority  on  the  court  to  assess 
damages.     Gerard  y.  Gateau,  520 

Genkrally. 

7.  Damages  on  injunction  bf/nd. — Where  the  penalty  of  an  injunc- 
tion bond  was  limited  to  the  damages  sustained  by  the  obligees,  the  as- 
signee of  the  judgment  not  being  named  or  referred  to  in  said  bond,  no 
recoveiy  could  be  had  for  any  damages  sustained  by  him.  Burgett  et  ol. 
V.  Paxton  et  al.,  379 

8.  Not  transferable. — The  bond  being  an  obligation  to  pay  contin- 
gent upon  conditions  personal  to  the  obligees,  would  not  be  transferable 
without  consent  of  the  obligors,  and  does  not  run  with  the  interest  cov- 
ered by  it.    Burgett  et  al.  v.  Paxton  et  al.,  379 
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INSTRUCTIONS. 
Generally. 

1.  Approach  of  railroad  train — Wavnhig. — An  instruction  that 
"where  a  nuiroad  crosses  a  common  road,  the  persons  in  charge  of  the 
train  must  give  reasonable  warning  of  the  approach,  etc.,  is  improper, 
for  it  amounts  to  a  suggestion  to  the  jury,  that  even  if  the  statutory 
warning  was  given,  they  might  further  consider  whether  that  was  a 
reasonable  warning.     L,  S.  <t  M.  S.  R.  R.  Co.  v.  Ehon,  80 

2.  Approach  of  train — Warning. — ^The  same  objection  is  to  be  made 
to  an  instruction  using  the  term,  '*  sufficient  warning."  P.  D.  (t  E.  Rtf. 
Co.  V.  Berry ^  etc.,  l^^ 

3.  A  ssuming  facts. — An  instruction  which  assumed  that  the  sidewaik 
where  the  uccident  in  question  happened  was  in  a  defective  condition 
was  erroneous.  The  jury  should  be  left  free  to  determine  whether  cer- 
tain facts  exist  without  the  court  determining  in  advance  that  snch 
facts  do  exist.     City  of  Jersei/ville  v.  Kingston,  161 

4.  Based  on  evidence. — Instructions  must  be  based  upon  the  evi- 
dence. C.  dt  N,  W.  Ry.  Co.  v.  Stube,  39;  L.  S.  d;  M.  S.  R.  R,  Co.  v. 
Elson,  80 

o.  Improper  instructions. — Where  certain  instructions  given  as- 
sumed that  an  alleged  settlement  was  not  made,  which  was  the  ques- 
tion at  issue  and  upon  which  the  evidence  was  conflicting.  Held^  th.it 
the  fact  that  other  instructions  were  given,  stating  that  if  the  settlement 
had  been  made,  then,  etc.,  did  not  cure  the  error.  Bresslery.  Schicert- 
ferger,  294 

6.  *^  Instnictions  of  court.''^ — An  instruction  beginning,  "If  the 
jury  believe  from  the  evidence  and  the  instructions  in  this  case."  Held, 
erroneous  in  adding  "  and  the  instructions  in  this  case."  Kranz  v. 
Thieben,  482 

7.  Introduction  to  court^s  instructions,  improper. — Where  eleven 
instructions  wera  given  for  the  defendant,  most  of  them  stating  accu- 
rately and  tersely  the  rules  of  law  applicable  to  the  case  upon  the  de- 
fendant's theory  as  to  the  facts,  and  the  court,  after  reading  these  in- 
fctmctions.  read  one  prepared  by  himself,  in  which  he  commenced  by 
saying  that  the  plaintiff  had  asked  no  instructions,  and  that  such  of  those 
askiid  by  the  defendant  as  he  had  thought  to  be  correct  and  had  read  to 
the  jury  by  no  means  covered  the  case  which  they  had  to  decide,  and 
that  he  thought  he  ought  not  to  let  the  case  go  in  this  loose  way.  Held, 
that  such  introductory  clause  is  obnoxious  to  grave  criticism.  Watson 
V.  Un.  Iron  and  Steel  Co.j  509 

8.  Must  be  accurate. — Where  the  evidence  as  to  controverteil 
questions  of  fact  is  conilictinsfi  instructions  must  be  accurate.  L.  S. 
rf-  M.  S.  R.  R.  Co.  V.  Elson,  80;  Kraiiz  v.  Thieben,  482 

9.  Negligence,  question  of  fact  for  jury, — Where  a  court  submit- 
ted it  to  the  jury  to  find  for  the  plaintiff  if  the  injury  was  by  defendant's 
engine,  and  the  engine  at  the  time  and  place  had  not  a  light  upon  it 
showing  in  which  direction  it  was  moving,  etc.,  and  no  ordinance  re- 
quiring such  precaution  was  introduced  in  evidence.  Held,  erroneous. 
The  question  of  negligence  w«a8  one  of  fact  for  jury  and  not  of  law  for 
the  court.     C.  (t  N.  W.  Ry.  Co.  v.  Stube,  39 
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INSTRUCTIONS. 
Generally.    Continued, 

10.  Upon  agency, — Where  the  question  of  fact  to  be  determined  by 
the  jury  was  whether  defendant,  at  the  time  he  made  the  purchase  of 
lands,  undertook  to  act  as  plaintiff's  agent,  and  the  evidence  as  to  this 
issue  was  conflicting,  the  instruction  by  the  court  which  required  the 
jury  to  find,  not  the  fact  in  issue,  but  only  certain  evidence  tending  to 
establish  that  fact,  was  erroneous.     Watson  v.  Un,  Iron  and  Steel  Co., 

509 

11.  Upon  crossing  railroad  track. — An  instruction  that  **  the  jury 
are  instructed,  as  a  matter  of  law,  that  a  railway  crossing  is  a  place  of 
great  danger;  that  the  tracks  themselves  are  a  warning  to  those  about 
to  go  upon  them  that  it  is  dangerous,  and  that  it  is  the  duty  of  every 
person,  before  going  upon  or  across  the  railway  track,  to  exercise  care 
and  caution,  either  in  looking  in  both  directions  or  to  listen  to  ascertuin 
whether  it  is  safe  to  go  upon  the  track  or  otherwise,  as  may  be  Bhown 
by  the  evidence  in  the  case."  Held,  erroneous  in  failing  to  state  the 
degree  of  care  required,  and  in  being  in  the  alternative.  C.  d^  N,  W. 
Ry,  Co.  V.  Gertsen,  614 

12.  Upon  negligence. — An  instruction  which  does  not  limit  the  neg- 
ligence complained  of  to  the  conduct  of  the  particular  business  out  of 
which  the  alleged  cause  of  action  arose,  and  which  does  not  embrace 
negligence  as  a  part  of  its  hypothesis  in  clear  and  unambiguous  terms, 
is  erroneous.    Kranz  v.  Thieben.  482 

13.  Upon  presumption  as  to  user  of  road. — An  instruction  that  **  if 
the  public  continuously  use  a  road  as  a  public  highway  for  more  than 
twenty  years  without  interruption,  interference  or  objection  on  the  part 
of  the  owner  of  the  land  on  which  such  road  is  located,  the  presumption 
of  law  is  that  the  owner  of  the  land  has  dedicated  such  road  to  the  public 
use.'*  Held,  to  be  erroneous,  in  that  it  do3s  not  except  uninclosed  and 
unimproved  lands  lying  in  common  from  the  operation  of  the  general 
rule.    Peyton  y.  Shaic  et  al.^  192 

14.  Upon  slander. — An  instruction  that  **if  the  jury  believe  from 
the  evidence  that  the  plaintiff  was,  at  the  time  the  language  is  alleged 
to  have  been  used,  taking  the  property  of  the  defendant  with  the  in- 
tent of  converting  it  to  his  own  use,  then  they  will  find  for  the  defend- 
ant.'* Held,  clearly  erroneous.  1'he  d'ifense  of  justification  could  be 
made  only  by  establishing  every  elem^'nt  necessary  to  constitute  the 
crime  of  larceny.     Welker  v.  Butler,  209 

15.  Want  of  ordinary  care..—kj\  instruction  in  which  the  jury  are 
told  that  "slight  negligence  with  want  of  ordinary  care  ''  will  net  de- 
feat a  recovery,  is  erroneous.     City  of  Jersey ville  v.  Kingston,        161 

16.  Witnesses  for  railroad  company. — An  instruction  which,  taken 
as  a  whole*  afforded  to  the  jury  a  means  and  justification  for  discredit- 
ing and  disregarding  the  testimony  of  witnesses  on  behalf  of  a  railroad 
company  upon  mere  conjecture  and  metaphysical  speculation,  is  erro- 
neous.   C.  f^  N.  W.  Ry.  Co.  V.  Stuhe^  ^9 

As  to  instructions  in  breach  of  promise    case — See  Breacb  ob* 

PliOMtSlS. 
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INSURANCE. 
Generally. 

1.  Failure  of  guardian  to  insure. — The  failure  of  a  gaardian  lo 
insure,  even  when  he  had  trust  funds  with  which  he  might  effect  the 
insurance,  would  not,  under  all  circumstances,  render  him  personally 
liable  for  subsequent  loss  by  fire.  It  would  depend  whether  or  not, 
upon  the  circumstances  of  the  particular  case,  he  was  guilty  of  cul- 
pable or  gross  negligence.     Means  v.  Earls,  27;) 

INTEREST. 
Generally. 

1.  Principal  not  f.ced  or  certain, — Where  there  was  no  evidence  of 
an  agreement  to  pny  interest,  and  the  principal  due,  if  any,  was  not 
fixed.  oertRin  or  agreed  upon,  but  was  upon  a  running  and  unsettled 
account,  interest  could  not  be  recovered.     Bassett,  etc.,  v.  Noble,      860 

2.  When  recoverable — Delay  of  payment. — Where  a  demand  is  in 
good  faith  disputed,  or  nothing  has  been  done  to  hinder  or  delay  pro- 
ceedings for  its  collection,  there  can  be  no  recovery  of  interest  upon  it 
as  for  an  unreasonable  and  vexatious  delay  of  payment,  although  such 
demand  be  really  due.  A  delay  of  settlement  is  not  necessarily  a  delny 
of  payment.    Moshier  v.  Shear  et  aL,  *M2 

JUDGMENTS -See  Pkactfcb. 
Genkrally. 

1.  Form  of  judgment. — Where  a  judgment  upon  which  an  execution 
was  issued,  reading  as  follows:  **  The  jury  retired  and  returned  the  tbl- 
lowing  verdict:  **  We,  the  jury  find  for  the  plaintiff,  in  the  sum  of  $200, 
and  the  same  is  the  judgment  of  the  court,  with  costs  of  this  suit," 
was  questioned  collaterally.  Held,  that  the  judgment  was  sutficiently 
formal.     Schemerhorn  v.  Mitchell,  418 

2.  Judgment  conclusire  upon  sureties. — The  judgment  of  the  county 
court,  finding  the  amount  due  from  a  guardian  to  his  ward  in  the  ab- 
sence of  any  allegation  of  fraud  or  collusion,  is  conclusive  upon  the 
sureties  on  the  guardian's  bond  and  their  privies  and  legiil  representa- 
tives.   Brooks  v.  The  People,  570 

3.  Lapse  of  time. — ^The  lapse  of  nine  years  between  the  date  of  a 
judgment  and  the  sale  on  execution  upon  such  judgment  will  not  im- 
peach it.     Parks  v.  Laroche,  355 

JUDGMENT  CREDITOR— See  Debtor  and  Creditor. 

jurisdiction. 

Generally. 

1.  Bailment. — Where  a  horse  was  loaned  without  compensation,  to 
a  party,  and  while  in  his  possession  received  injuries  from  which  he 
died,  and  the  bailor  brought  an  action  before  a  justice  of  the  peace, 
based  on  a  demand  for  $150>  and  the  bailee  appealed  to  the  circuit 
court,  where  the  suit  was  taken  from  the  jury  and  dismissed  for  want 
of  jurisdiction  and  judgment  rendered  against  the  bailor  for  costs.  Held, 
that  this  was  error.  A  justice  of  the  peace,  and  therefore  the  circuit 
court,  had  jurisdiction  (R.  S.  Ch.  79,  §  13).     Baren  v.  Cain,  387 
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Juiti^iDlCTJON. 
Gu-NEKALLY.     Continued. 

2.  Federal  jurisdiction, — The  exclusive  jurisdiction  of  all  suits 
brought  to  restrain  infringement  of  patents  is  in  the  federal  courts. 
KeWf  et  ah  v.  Kelly  Scroll  Mfg,  Co,,  547 

Op  appell\t«  couiit. 

3.  Appeal  from  county  court  — No  appeal  lies  to  the  appellate  court 
from  a  proceeding"  instituted  in  the  county  court  under  chapter  107,  R. 
S.  1874,  entitled  **An  act  to  revise  the  law  in  relation  to  paupers." 
BeecherY.  Town  of  Bristol ,  etc.,  644 

4.  Dower. — On  a  petition  for  the  recovery  and  assignment  of  dower 
inlands  th)  appellate  court  has  no  jurisdiction  to  hear  the  appeal,  as 
dower  in  land  is  an  estate  of  freehold.     McManamnn   v.    Blocks,    476 

5.  Freehold  involved, — In  cases  involving  a  freehold  the  appellate 
coui  t  ha««  no  jurisdiction.  Agneir  et  al.  v.  Fulton,  668;  Agnew  et  al,  v. 
Lane,  670;  Ma  goon  v.  Magoon  et  al.,  629 

Of  chancrky  court. 

6.  Justices'  courts. — The  court  of  chancery  possesses  no  legal  su- 
premacy over  justices'  courts,  and  can  award  no  writs  in  the  nature  of  a 
writ  of  prohibition  upon  the  actions  of  such  courts.  When  a  case  is 
made  calling  for  the  exercise  of  its  equitable  jurisdiction,  the  court  of 
chancery  may  enjoin  the  action  of  the  party  to  a  suit  at  law,  but  not  the 
court.    Eberhardt  v.  Penn.  Co,,  541 

7.  Imw  and  equity  jurisdiction. — In  all  cases  arising  out  of  fraud, 
equity  has  concurrent  jurisdiction  with  courts  of  law.  But  parties  will 
be  referred  to  that  forum  where  justice  can  be  most  effectually  admin- 
is' ered,  and  the  right  most  satisfactorily  established.  Douglas  v.  Hart- 
zell,  251 

8.  Law  and  equity  jurisdiction — Rale, — As  a  general  ru'e,  it  is  bet- 
ter in  all  ca^es  of  a  doubtful  character,  presenting  a  conflict  of  evidence, 
that  the  parties  should  be  remitted  to  whatever  lempdy  they  have  at 
law,  although  equity  might  entertain  jurisdiction.  Douglas  v.  Hart- 
zell,  251 

Of  equity  to  remove  fraudulent  conveyances  of  judgment  debtor'' — See 
Debtor  and  Creditor, 
Op  county  court. 

9.  J/i  case  for  damages  for  Jcilling  sheep. — Where  a  suit  was 
brought  in  the  county  cour*i  to  recover  $500  damages  for  the  killing  of 
sheep  by  defendant's  dog,  and  the  court  had  jurisdiction  of  defendants. 
Held,  that  the  court  had  jurisdiction  of  the  subject-matter.  §  24  ot  Ch. 
8  gives  a  justice  of  peace  jurisdiction  to  a  certain  amount  in  such  case, 
and  therefore  the  county  court  has  jurisdiction.  Offleld,  etc.,  v.  Siler 
et  al,,  :;08 

10.  Probate  jurisdiction. — Where  an  executor  filed  his  account  in 
the  county  court,  to  the  approval  of  which  objections  as  to  certain  sales 
of  real  estate  were  filed,  and  the  only  question  before  the  court  in  ref- 
erence to  such  sales  was  whether  the  executor  had  committed  a  devas- 
tavit by  selling  at  an  under-valuation,  when  he  might  Lave  sold  I  hem 
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jurisdiction. 

Of  county  court.     Continued, 
for  more.    Held^  that  a  court  of  probate  had  jurisdiction  to  inquire  info 
this  matter.     Corrington  v.  Con-ington  et  al.,  1^9*^ 

11.  To  adjust  equities —Administration. — As  to  the  jurisdiction  of 
a  county  court  to  adjust  equities  arismg  in  a  case  of  adioinislration. 
Newlin,  etc.,  v.  Bailey  et  ah,  199 

JUROR'S  PEES.— See  Fees  and  Salaries. 

LANDLORD  AND  TENANT. 
Generally. 

1.  Delivery  of  distress  warrant. — The  delivery  of  a  distress  wr.rmnt 
to  an  officer  or  person,  with  directions  to  execute  it,  does  not  render  the 
landlord  liable  for  the  unauthorized  and  unapproved  acts  of  the  bailiff 
or  his  assistants.     Dow  v.  Blake^  89 

2.  Sale  of  land — Rent, — Where  land  is  sold  that  is  held  by  another 
by  virtue  of  a  lease,  the  grantee  in  the  deed  is  entitle<l  to  recover  the 
rents  accruing  after  the  execution  and  delivery  of  the  deed,  unle:>8  the 
rents  are  reserved  by  the  grantor.     Neill  et  nl.  v.  Chessen^  268 

3.  Sale  of  land — Reserration  of  rent. — But  such  reservation  need 
not  be  expressed  on  the  face  of  the  deed.  It  may  be  shown  by  intro- 
ducing the  contract  in  reg.ird  to  the  sale  of  the  land;  and  in  arriving  .it 
the  intention  of  the  parties,  the  agreement  and  deed  should  be  consid- 
ered together  as  well  as  all  the  circumstances  in  proof,  l^eill  et  al.  v. 
Chessen,  2G6 

LIBEL. 
Generally. 

1.  Charge  of  dishonesty  m  business- — Any  charge  of  dishonesty 
against  an  individual  in  connection  with  his  business,  whereby  his  char- 
acter in  such  business  may  be  injuriously  affected,  is  actionable.  Hays 
v.  Mather^  ^^0 

2.  Libel  in  business. — A  postal  sent  to  customers  and  readins?  *'  1 
drop  you  a  line  to  let  you  know  A,  my  successor  in  business,  is  not  le- 
gally responsible  for  his  contracts,  as  he  is  yet  a  minor  under  twenty-one 
years  of  age.  A  word  to  the  wise  is  snfficient.  Store  No.  118  South 
Water  street  I  shall  occupy  and  do  bus'ness.  Would  be  pleased  to  hear 
from  you."  Held,  that  the  words  of  this  publication  are  capable  and 
reasonably  susceptible  of  a  defamatory  meaning,  as  respects  A,  in  con- 
nection with  his  business.     Hays  v.  Mather,  30 

3.  Questions  for  eoUfi  and  Jury. — 1 1  is  for  t  he  court  to  decide  wheth- 
er a  publication  is  cnpahle  of  the  mpaning  ascribed  to  it  by  an  inruen 
do,  and  for  the  Ju/^  to  decide  wheLhei'  such  meauing  is  truly  ascribe  1. 
Hay6  V.  Mather^  cJO 

LIENS. 
Generally. 

1.  Of  Judgment  ere:Uloi\^The  lien  in  favof  of  a  jadgmpnt  creditor 
IS  given  by  s'^atute  and  can  no'  b?  extenled  bryond  its  terms;  it  is  con- 
fined to  the  real  estate  and  does  not  extend  to  the  rents  and  profits. 
Fifield  V.  Gorton  et  uLt  ^'^ 
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LIENS. 
Gjeneually.     Continued. 

2.  Stable  keeper's  lien — Priority  of  lien. — The  lien  of  a  chattel 
mortgaf^e  upon  a  horsp  and  buggy !»  superior  to  the  lien  of  a  stable 
keeper,  under  the  statute  (R.  S.  Oh.  82,  §  49,)  for  the  keeping  of  such 
property  where  the  propert}-  remained  in  the  possession  of  the  mortgag- 
or and  was  placed  in  the  stable  by  him  subsequently  to  the  mortgage 
without  the  knowledge  or  consent  of  the  mortgagee.  Charles  v. 
Neigelsen,  17 

As  to  priority  of  lien — See  Attachmknt  and  Garnishment. 
Mechanic's  LIEN. 

8.  Bond  for  a  deed. — Where  the  owner  of  land  gives  a  bond  or 
contract  for  a  deed  to  the  purchaser  who  procures  a  building  to  be  erect- 
ed thereon,  the  lien  of  the  mechanic  attaches  upon  the  purchaser's  in- 
terest only,  and  the  vendor  can  not  be  required  to  part  with  his  title 
until  he  receives  full  payment  of  his  purchase  money.    Ruggles  v.  Blanks 

436 

4.  Debt  not  due  when  petition  filed. — Where  a  party  furnished  ma- 
terials for  repairing  a  mill,  and  in  settlement  took  three  acceptance?, 
and  two  of  the  acceptances  not  being  paid  when  due  before  the  third  fell 
due,  he  fiied  a  petition  for  a  mechanic's  lien.  Held,  that  his  claim  was 
not  due  when  he  filed  his  petition,  and  it  was  error  to  grant  him  a 
decree  for  a  lien.     Cox  v.  Keiser,  432 

5.  Pleading. — A  party  seeking  to  enforce  a  lien  under  the  statute- 
must,  by  his  pleadings,  bring  himself  strictly  withm  the  terms  of  the 
law  and  show  his  right  to  the  lien  as  against  those  made  defendants^ 
Buggies  v.  Blank, '  AS 

6.  Surety. — Where  money  is  paid  for  lumber  by  a  party  as  surety  or 
guarantor,  the  statute  gives  him  no  right  to  a  mechanic's  lien  on  the 
house  or  lots.    Buggies  v.  Blank,  436 

As  to  rule  of  costs  in  case  ©/—See  Costs. 

LUNATIC— See  Conservator. 

MALICE— See  Slander. 

MANDAMUS. 
Generally. 

1.  Commissioners  of  highways  issuing  orders. — A  petition  for  a 
writ  of  mandamus  to  compel  commissioners  of  highways  to  issue  an 
order  upon  theii*  treasurer  for  certain  damages  allowed  the  petitioner 
for  lands  taken  as  a  highway,  which  coutained  no  allegation  that  there 
was  any  money  in  the  hands  of  the  treasurer  out  of  which  the  order 
could  be  paid  if  issued  or  that  any  tax  had  been  levied  which  could  be 
used  in  its  paym3nt,  is  subject  to  demurrer.     Connnrs  v.  Snyder  et  al.. 

64r> 

2.  What  party  must  show.^.^.  party  is  not  entitled  to  a  mandamus 
unless  he  shows  that  the  act  i*equired  to  be  done  is  one  that  the  respond- 
ent ought  to  do  and  that  he  can  lawfully  perform.    Comm'rs  v.  Snyder 

•tat.,  645 

Vol.  XV.    a 
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MASTER  AND  SERVANT— See  Fkiajow  Servants. 

1.  Assuming  risks — Knowledge. — Where  a  servant,  at  the  time  of 
entering  the  service  of  a  master,  has  full  knowledge  of  all  the  perils  of 
the  particular  service,  he  assumes  the  risk,  and  must  boar  the  conse- 
quences. W,  St.  L.  dt  P.  Ry,  Co.  v.  Thompson,  117;  C.  B.  dt  Q.  R. 
R.  Co.  V.  Montgomery,  2i>o 

2.  Respondeat  superior. — Where  a  boy  of  fourteen,  employed  on  a 
planing  machine,  was  instructed  to  do  whatever  the  feeder  told  him, 
and  while  the  machine  was  in  motion  the  feeder  told  him  to  take  a 
**  sliver ''  out,  and  the  boy  tried  but  failed,  and  the  feeder  then  peremp- 
torily ordered  him  to  pull  it  out,  but  did  not  stop  the  machine,  and  in 
attempting  to  pull  it  out  the  boy'^  hand  was  cut  off.  Held,  that  under 
the  circumstances  the  feeder  was  guilty  of  gross  negligence;  that  the 
doctrine  o\'  respondeat  superior  SLppUes.     Fanter,  etc.,  v.  Clark  et  at., 

470 

3.  Risks  of  employment. — An  employe  when  he  enters  upon  any 
service,  assumes  all  the  ordinary  hazards  arising  from  the  performance 
of  the  duties  of  his  voluntary  engagement.  W.,  St.  L.  iS;  P.  Ry.  Co,  v. 
Conkling,  etc.,  157 

4.  Risks  of  employment. — Appellant's  fireman,  while  denning  his 
locomotive,  Wivs  injured  by  the  negliarence  of  appellant's  employes  in 
not  observing  the  rules  of  the  road  adopted  by  appellant  to  govern  the 
running  of  trains.  Held,  an  ordinary  ri»k  incident  to  the  employment. 
W.,  St.  L.  <£'  P.  Ry.  Co.  v.  Conkling,  etc.,  1-57 

As  to  duty  of  railroad  to  adopt  appliances  for  safety  of  servants — ^See 
Railuoads. 

MECHANIC'S  LIEN—See  Liens. 

MINES. 
Generally. 

1.  Mining  act  confttrued. — ^The  court  is  of  opinion  that  in  the  "  Act 
to  provide  fbr  the  weighing  coal  at  tht?  mines  "  (Laws,  18^3,  §  113)  sec- 
tions two  and  three  are  an  abridgment  or  explanation  of  section  one, 
and  that  the  legislature  intended  the  act  to  apply  only  to  mines  where 
the  weight  of  the  coal  mined  was  to  \ye  taken  as  the  basis  of  compensa- 
tion to  the  miners,  and  where  an  operator  of  a  mine  pays  his  men  by 
the  day,  he  is  not  obliged  to  purchase  a  ''stock  scale."  Reintcke  v. 
People,  341 

MORTGAGES. 
Chattel  mortgage. 

1.     Qn  stock  of  goods  — A  chattel  mortgage  on  a  stock  of  goods 
which  Slithorizes  the  mortgagor  to  retain  possession  and  carry  on  his 
business  by  buying  and  selling  goods,  is  void  as  to  creditors  and  pur- 
chasers of  the  mortgagor  or  his  assignee.     Yager  et]al  y.  Mersinger, 
262;  Schemerhorn  y.  Mitchell,  418 

As  to  priority  betireen  lien  of  chattel  moHgage  and  siabU  keeper's 
lien — See  Liens. 
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MORTGAGES.     Continued. 
Generally. 

2.  Evidence  of  payment  of  note. — In  a  suit  to  set  aside  certain 
releases  and  to  foreclose  a  deed  of  trust,  an  admission  by  the  payee  of 
the  notes,  while  he  held  the  notes  and  deed  of  trust,  that  a  payment 
had  been  made  to  apply  on  said  notes,  thoutrh  made  prior  to  their 
maturity,  is  competent  evidence  of  said  payment  agamst  his  assignee. 
Merrick  et  al.  v.  Hulberf,  606 

3.  Parties. — The  purchasers  of  a  deceased  mortgagee's  interest,  not 
his  executor.are  the  representatives  of  the  rights  secured  to  the  mortgagee, 
and  are  the  proper  persons  to  be  made  parties  to  a  foreclosure  proceed- 
ding  under  an  adverse  mortgage.     Shinn  et  al.  y.  Shinn  et  al ,      141 

4.  Payment  of  notes. — Under  the  evidence  in  this  case,  the  transac- 
tion between  the  senior  and  junior  mortgagees  was  held  a  payment  and 
not  a  purchase  of  the  notes,  and  the  assignment  part  of  the  indorsement 
was  held  to  have  reference  to  the  preservation  alone  of  the  rights  of  the 
junior  mortgagee  as  between  her  and  the  maker.    Loeh  v.  Fleming, 

508 

5.  Purchase  by  mortgagor — Fraudulent,  held  a  redemption. — 
When,  for  the  purpose  of  defeating  a  junior  mortgagee  or  creditor,  a 
prior  mortgage  is  foreclosed  and  the  property  is  bought  in  at  the  fore- 
closure sale  with  money  furnished  by  the  mortgagor,  a  court  of  equity 
has  the  undoubted  right  to  defeat  the  intended  fraud  by  treating  the 
.holders  of  the  legal  title,  who  are  mere  volunteers  having  paid  nothing 
for  it,  and  those  holding  under  them  with  notice  of  the  mortgagee's 
rights,  as  trustees  of  the  insolvent  mortgagor,  and  subject  the  title  in 
their  hands  to  the  rights  of  his  mortgagee.  Shinn  et  al.  v.  Shinn  H 
aU  141 

6.  Same— Purchase  by  mortgagor. — Or  if  necessary,  to  protect  the 
rights  of  the  mortgagee  against  the  title  bought  with  the  money  of  the 
mortgagor  and  held  in  trust  for  him,  to  hold  the  payment  of  his  money 
for  the  certificate  of  purchase  as  a  redemption  from  the  foreclosure  sale. 
Shinn  et  al-  v.  Shinn  et  al.,  141 

7.  Title — Notice. — ^Title  purchased  with  notice  of  adverse  claims 
will  not  be  rendered  invalid  thereby,  if  derived  from  a  bona  fide  owner 
without  notice.     Shinn  et  al.  v.  Shinn  et  al.,  141 

As  to  subrogation  to  rights  of  senior  mortgagee — See  Subboga- 

TION. 

As  to  the  test  by  which  to  determine  whether  a  transaction  is  a  sale 
Or  mortgage — See  Sales. 
Strict  foreclosure. 

8.  Necessary  averments  in  bill  for. — Every  bill  for  a  strict  foreclos- 
ure should  aver  that  the  property  does  not  exceed  in  value  the  amount 
of  the  mortgage  debt.     Brnhm  et  al.  v.  Dietsch,  diil 

9.  Time  of  payment. — Where,  in  a  bill  for  strict  foreclosure,  the  de- 
cree ordered  that  defendants  pay  complainant  the  amount  found  due 
within  one  month,  or,  etc.  Held,  that  the  time  limited  for  the  payment 
was  too  short.    Brahm  et  ah  v.  Dietsch^  381 
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Stuict  foreclosure.     Continued. 

10.  When  it  may  be  decreed. — Strict  foreclosare  is  exceptional  and 
not  favored.  It  may  be  decreed,  however,  in  the  discretion  of  the  court, 
where  the  interests  of  both  parties  manifestly  require  it.  Brahin  et  ah 
V.  Dietsch,  331 

MUNICIPAL  CORPORATIONS— See  Cokpobations,  and  Cities,   Yilt 

LAOBS  AND  TOWMS. 

NEGLIGENCE. 
Contributory  negligence.  "    . 

1.  Neglect  of  statutory  duty. — If  A  is  chargreable  by  a  statute  with 
negligence  in  constructing  a  pumping  apparatus  in  a  certain  manner, 
and  B,  with  a  knowledge  of  the  facts,  undertakes  to  operate  the  same 
under  a  contract  with  A,  B  is  chargeable  by  the  same  statute  with  ne<;- 
ligence  in  operating  the  same,  and  the  doctrine  of  comparative  negli- 
gence does  not  apply.     W.  St,  L.  dr  P.  Ry.  Co.  v.  Thompson^         117 

2.  Putting  party  in  peril. — Where  one  without  his  own  fault  is. 
through  the  negligence  of  another,  put  in  such  apparent  peril  as  to 
cause  in  him  terror,  loss  of  self-possession  and  bewilderment,  and  as  a 
natural  result  thereof,  he,  in  attempting  to  escape,  puts  himself  in 
a  more  dangerous  position  and  is  injured,  the  putting  himself  m  such 
more  dangerous  position  is  not,  in  law,  contributory  negligence  that  will 
prevent  him  from  recovering  for  the  iiyury.    Marse  v.  Sweenie  it  aK, 

3.  Same. — Where  a  fire  marshal,  going  to  a  fire,  was  drving  im- 
moderately when  he  turned  around  a  comer,  and  the  driver  of  a  vehicl*^ 
was  going  at  a  moderate  rate  of  speed,  and  a  collision  occurred  at  the 
intersection  of  the  two  streets,  and  the  only  fault  attempted  to  be  im- 
puted to  the  driver  was,  that  at  the  moment  he  saw  the  fire  marshal 
coming  around  the  comer,  he  failed  to  turn  his  horses  to  one  side  so  as 
to  avoid  the  collision,  Eind  the  evidence  showed  that  the  driver  was 
frightened.  Held,  that  the  doctrine  of  contributory  negligence  do^ 
not  apply.     Morse  v.  Sweenie  et  a/.,  4^0 

Crossing  railroad  track. 

4.  Duty  of  person  approaching  railroad  trach. — It  is  the  duty  of  a 
person  about  to  cross  a  railroad  track  to  look  and  listen  for  approaching 
trains,  and  the  neglect  of  that  duty  is  such  gross  negligence  -,  s  to  pr  - 
elude  all  right  of  recovery  in  c.ise  of  collision.  W,  St.  L.  d:  P.  Hy. 
Co.  V.  Neikirk^  172 

5.  In  thronged  city. — The  act  of  attempting  to  cross  a  railroad  track 
in  a  thronged  city  without  lookng  and  listening,  is  per  se  negligence. 
C.  (€•  iV.  W.  My.  Co.  v.  Gertsen,  614 

6.  Question  of  fact. — Whether  a  person,  when  about  to  cross  a  rail- 
road track,  is  guilty  of  negligence  in  failing  to  look  up  and  down  the 
track  to  see  if  any  train  is  approaching,  depends  upon  the  circumstances 
of  each  particular  case.     C.  <£•  A.  /•'.  i?.  Co*  v.  barber^  etc^^  6:^0 

7.  Walking  on  railroad  track. — Where  a  party  chooses  for  his 
pathway  the  main  track  of  a  railway  upod  which  engines  and  cars  will 
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NKliLlOENCE. 
C'kossing  kailkoad  track.  Continued. 
approach  him  only  from  behind,  it  becomes  his  duty  to  keep  an  outlook 
for  danger  in  that  direction.  When  a  party  thus  places  .himself  know- 
ingly and  voluntarily  in  a  place  of  great  danger,  ordinary  prudence 
requires  of  him  a  vigilance  correspondingly  great.  L.  S.  &  M,  S.  Ry. 
Co.  V.  Blanchard,  etc.,  582 

Generally. 

8.  Burden  of  proof. — Where  a  railroad  employe  is  injured  while 
uncoupling  cars,  to  create  a  liability  ho  must  show,  1,  the  defective 
condition  of  the  car;  2,  an  injury  resulting  therefrom;  3,  notice  actjal 
or  presumptive  of  such  defect  to  the  owner,  4,  that  the  party  injured 
was  in  the  exercise  of  ordinary  care.  C  B.  d-  Q.  R.  R.  Co.  v.  Mont- 
gomery, 205 

9.  Gro88  negligence. — Gross  negligence  is  the  want  of  slight  dili- 
gence.    Kranz  v.  Thieben,  4^2 

10.  Question  for  jury.  —If  an  employe,  by  the  disobedience  of  the 
orde  8  of  the  foreman,  increases  his  risk  and  thereby  contributes  to  his 
own  injury,  it  would  be  a  question  for  the  jury  to  determine,  under 
proper  instructions,  whether  his  negligence  was  slight  and  that  of  the 
defendant  gross  in  comparison  therewith.  C.  G.  L.  &  H.  Co.  v. 
O'Brien,  4(XI 

11.  Recovery  for  neglect  of  statutory  duty . — Before  a  person  can  re- 
cover on  account  of  the  neglect  of  a  statutory  duty,  it  must  appear  not 
only  that  the  injury  compla  ned  of  was  the  result  of  such  neglect,  but  it 
must  also  appear  that  the  injured  party  was  in  the  exercise  of  due  care. 
W.  St.  L.  dt  P.  Ry.  Co.  v.  Thompson,  117 

As  to  degree  of  care  required  by  trespa.'^ser — See  Trespass. 
As  to  instructions  upon  negligence — See  Instructions. 
As  to  negligence  of  fellow  servants — See  Fellow  Servants. 
Asia  negligence  of  goven.ing  servant — See  Master  and  Servant. 
As  to  whether  it  is  gross  negligence  for  guardian  to  fail  to  insure — 
See  Insurance. 

NEGOTIABLE  INSTRUMENT. 
Alteration  ok. 

1.  Alteration  of  note  in  material  part. ^Th^  fraudulent  alteration 
of  a  note  in  a  material  part  thereof,  by  the  payee  or  holder,  not  only 
destroys  the  instrument,  but  it  aUo  extinguishes  the  debt  for  which  it 
was  given,  and  no  recovery  can  be  had  upon  either.  Black  v.  Bowman^ 
etc.,  166 

2.  Same. — But  if  the  alteration,  though  material,  be  made  without 
any  fraudulent  purpose,  it  is  to  be  regarded  as  a  mere  spoliation  of  the 
instrument,  and  the  holder  may  surrender  it  up  and  resort  to  the  origi- 
nal indebtedness.  Tlie  eifect  of  the  alteration  depends  upon  its  nature, 
the  person  by  whom  and  the  intention  with  which  it  was  made.  Black 
v.  Bowman,  etc.,  166 

3.  Evidence  of  fraudulent  intention. — When  a  note  is  knowingly 
and  deliberately  altered  by  the  payee  or  holder  so  as  to  increase  the 
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NEGOTIABLE  INSTRUMENT. 

Alteration  op.  Continued. 
liability  of  the  maker,  not  only  without  his  consent,  but  after  such  con- 
sent had  been  atiked  and  refused,  the  natural  tendency  of  the  act  would 
be  to  defraud  the  maker,  and  the  only  reasonable  inference  that  Ctin  be 
drawn  from  buch  acts  is  that  fraud  was  intended.  Black  y.  Bowman, 
etc.,  1C6 

Generally. 

4.  Amount  on  deposit. — Where  the  burden  is  upon  a  party  to  show 
that  at  the  time  of  presenting  a  check  the  bank  had  on  deposit  to  th(> 
drawer's  credit  a  sutiicient  sum  of  money  to  pay  the  check,  it  is  not 
enough  to  show  that  the  drawer  made  adequate  depo.sits  on  the  same 
day,  as  they  may  have  been  made  subsequent  to  the  presentment  of  the 
check.    International  Bk.  Y,  Jones  et  al.,  594 

5.  Consideration  illegal. — A  village  attorney  to<»k  a  note  payable  to 
himself  in  satisfaction  of  a  fine  regularly  imposed  by  a  judicial  officer 
tor  an  offense  against  the  ordinances  of  the  village,  and  released  the 
defendant  from  imprisonment.  Held,  that  the  consideration  for  the 
note  was  illegal,  no  authority  being  shown  for  the  attorney  to  thus  com- 
promise such  judgment.     Good  v.  A  lien,  66^> 

6.  Fictitiout  payee. — The  name  or  style  of  a  partnership  is  wholly 
conventional,  and  in  the  absence  of  a  restrictive  statute  a  firm  mar 
adopt  any  name  it  sees  fit.  Where  a  note  is  made  payable  to  order,  and 
the  name  used  is  employed  as  the  style  or  designation  of  an  actual  per- 
son, firm  or  company,  the  payee  is  not  fictitious.  Edgerton  €t  al.  v. 
Preston  ft  al.^  2^ 

7.  Indoraer's  liahility — Notice. — The  contract  of  indorsement  is  re- 
garded as  entering  as  a  condition  in  the  contract  of  the  drawer  or  in- 
dorser  of  a  bill,  or  of  the  indorser  of  a  note,  that  he  shall  onlj-  be  bound 
in  the  event  that  the  acceptance  or  payment  has  txfen  duly  demanded, 
and  he  be  notified  if  it  is  not  paid.     Bel  ford  v.  Bangs,  76 

8.  Inference  from  giving  a  check. — ^The  natural  inference  from  the 
giving  of  a  check  is  that  it  was  given  in  payment  of  a  debt  due  the 
payee  from  the  drawer,  and  in  order  to  charge  the  payee  as  a  debtor  to 
the  drawer,  it  must  be  shown  that  the  check  was  in  fact  loaned  to  the 
payee.     Chesnut  v.  Chesnut,  etc.,  :i90 

9.  Note  without  consideration, — Where  the  evidence  showed  that 
the  mention  of  services  in  a  promissory  note  was  a  mere  sham,  and  the 
note  was  a  gift  without  consideration  and  in  the  nature  of  a  testamen- 
tary bequest.  Held,  that  no  jury  will  be  supported  by  this  court  in 
finding  a  verdict  for  appellee  on  the  evidence  as  set  forth.  Forbes,  etc.. 
v.  Williams,  30."> 

10.  Presumption  as  to  place  of  indorsement. — An  indorsed  note, 
made  in  one  State,  in  the  absence  of  proof  to  the  contrary  will  be  pre- 
sumed to  have  been  indorsed  in  that  State.    Belford  v.  Bangs,  et  al.,  76 

11.  Taking  note  far  pre-existing  debt. — Taking  a  note  or  acceptance 
for  a  pre-existing  debt  extends  the  time  of  payment  of  such  debt  until 
the  maturity  of  the  note  or  acceptance  and  suspends  the  remedy  of  tht» 
creditor  until  the  maturity  of  the  note  or  bill.     Cox  v.  Keiser,  4ii2 
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Generally.     Continued. 

As  to  delicery  of  note  —See  Delivery. 

As  to  indorsement  and  delivery  of  warehouse  receipt — See  Wark- 
HOUfiE  Receipt. 
As  to  indorsement  of  note  by  agent — See  Agency. 
As  to  return  of  note  before  bringing  replevin,  where  sale  of  goods  on 
credit  is  disaffirmed — See  Rescission  op  Contract. 

NOTICE. 
Generally. 

1.  Notice  by  mailing. — When  the  notice  is  not  of  that  character  that 
the  mere  id  ailing  of  it  is  sufficient  to  charge  the  party  with  notice,  such 
mailing  would,  however,  be  a  step  in  the  direction  of  actual  notice,  and 
slight  corroborative  evidence  would  warrant  the  inference  that  such 
notice  was  received.     W.  St.  L.  dt  P.  Ry.  Co.  v.  Pratt,  177 

2.  Notice,  how  established. — Notice  to  a  purchaser  of  the  fraudulent 
intent  of  the  debtor  in  making  the  sale  may  be  established  by  proving 
direct  and  positive  knowledge  on  his  part,  or  the  notice  may  be  infen-cd 
from  the  existence  of  certain  facts  and  circumstances,  that  would  place 
a  man  of  ordinary  prudence  on  inquiry  with  reference  to  the  conduct 
of  the  vendor.     Cowling  v.  Estes,  255 

3.  Title  purchased  with  notice. — Title  purchased  with  notice  of 
adverse  claims  will  not  be  rendered  invalid  thereby,  if  derived  from  a 
bona  fide  owner  without  notice.     Shinn  et  al.  v.  Shinn  et  al.,  141 

As  to  notice  to  indorser  of  non-payment  of  note — See  Negotiable 
Instruments. 
Possession  as  notice — See  Possession. 

OFFICERS. 
Generally. 

1.  What  proof  necessary  to  show  title  to  office, — Where,  to  estab- 
lish his  title  to  the  office  of  constable,  a  certificate  of  election,  granted  as 
provided  by  the  statute  (Ch.  79,  §  9),  was  offered  in  evidence  in  a 
replevin  suit,  by  a  constable  who  had  levied  upon  the  goods.  Held, 
that  this  was  prima  facie  evidence  of  his  right  to  the  office.  Schemer- 
horn  V.  Mifchell,  418 

2.  Same. — When  defending  in  his  own  right,  he  may  be  called  upon 
to  show  by  competent  proof  a  right  to  the  office,  but  when  the  interests 
of  the  public  or  of  third  parties  are  involved,  the  party  interested  is  only 
bound  to  show  him  to  be  an  officer  (f«  facto.    Schemerhorn  v.  Mitchell, 

41^ 
As  to  duties  of  recorder — See  Recorder. 

As  to  municipal  corporation  being  estopped  by  acts  of  officers — See 
Corporations. 
As  to  powers  of  city  marshal — See  Cities,  Villages  and  Towns. 

ORDINANCES. 
Generally. 

Asto  ordinance  regulating  trade  on  Sunday — See  Cities,  Vfllaqes 
AND  Towns. 
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Genkrally.     Continued, 

As  to  ordinance  against  fast  driving — See  Cities,  YiLLikCES  and 
Towns. 

PARTNERSHIP. 
Generally. 

1.  Charge  for  services. — One  partner  can   not  chargre  the  other 
partners  or  the  firm  for  senrice.-)  rendered  in  the  business  of  the  co-part- 
nership, unless  there  is  an  express  aipreement  to  that  effect.     Gerard 
V.  Gateau,  5*2) 

2.  Fictitious  payee. — Where  a  note  is  made  payable  to  order,  and 
the  name  used  is  employed  as  the  style  or  designation  of  an  actual 
person,  firm  or  company,  the  payee  is  not  fictitious.  Edgerton  et  al. 
V.  Preston  etal.,  2^^ 

3.  Liability. — .\s  to  liability  where  one  holds  himself  out  as  partner. 
Newlin,  etc.,  v.  Bailey  et  al.,  199 

4.  Limitation  upon  division  of  profits. — Where  partners  stipulated 
that  they  should  respectively,  during  the  first  five  years  of  the  co- 
partnership, draw  no  more  money  out  of  their  business  for  their  own 
personal  use  than  should  be  absolutely  necessary  for  the  support  of  their 
families,  not  to  exceed  $100  per  month,  the  residue  of  the  profits  to  be 
applied  to  the  business  of  the  firm.  Held,  not  an  agreement  for  the 
payment  of  a  compensation  or  salary,  but  a  limitation  for  the  period  of 
five  years  upon  the  division  of  the  profits.     Gerard  v.  Gateau,  520 

5.  Name  of. — The  name  or  style  of  a  partnership  is  wholly  conven- 
tional, and  in  the  absence  of  a  restrictive  statute,  a  firm  may  adopt  any 
name  it  sees  fit.     Edgerton  et  al.  v.  Preston  et  al.,  2:J 

6.  Partner  or  creditor. — Under  the  contract  in  this  case,  the  party 
of  the  first  part  not^participating  in  a  share  of  the  losses  or  profits,  and 
receiving  interest  sera  -annually  upon  the  amount  loaned,  was  a  credit- 
or.   Newlin,  etc,  v.  Bailey  et  al.,  199 

As  to  assuming  .corporate  name — See  Coiipohations. 

PATENTS. 
Generally. 

1.  Infringement  of, — The  exclusive  jurisdiction  of  all  suits  broajrht 
to  restrain  infringement  of  patents  is  in  the  federal  courts.  Kt^Uy  et 
al,  V.  Kelly  Scroll  Mfg.  Co.,  517 

PLEADING. 
Generally. 

1.  Action  for  money  had  and  received. — In  order  to  sustain  an 
action  for  money  had  and  received,  there  must  be  privity  between  the 
plaintiff  and  defendant.  Neill  et  al,  v.  Chessen,  266;  Attebcrry  v. 
Jackson,  etc.,  276 

2.  Action  on  penal  bond — Assignment  of  breaches. — Under  our 
statute  a  plaintiff  in  an  action  on  a  pc^nal  bond  is  at  liberty  to  assign  in 
his  declaration  in  the  original  suit  as  many  breaches  as  he  may  think 
fit,  and  he  may  also  assign  from  time  to  time  such  further  breaches  b» 
occasion  may  require.    People  v.  Harmon  et  al,,  189 
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Geneuallt.     Continued. 

3.  Action  on  penal  bond. — When  assigned  subsequently  to  the 
renJition  of  the  original  judgment  the  proceeding  does  not  become  a 
distinct  action,  but  is  regarded  as  a  part  of  the  original  suit.  The  bf- 
sessment  of  damages,  however,  must  not  exceed  in  the  aggregate  the 
amount  of  the  judgment  for  the  penalty  of  the  bond.  People  v.  Har- 
mon et  al.,  189 

4.  Demurrer  to  special  plea. — Where  certam  matter  in  defense  can 
be  given  in  evidence  under  the  general  issue,  a  party  is  not  injui-ed  by 
the  court  below  sustaining  a  demurrer  to  a  special  plea  setting  up  such 
matter.     W.  St.  L.  d'  P.  Ry.  Co.  v.  Pratt,  177 

5.  Estoppel  in  pais. — Under  §  29  of  the  Practice  Act  (R.  S.  1874, 
p.  778)  the  defendant  may  plead  an  estoppel  in  pais  as  a  matter  of 
right.  Such  Bpeciai  plea  will,  however,  be  subject  to  the  same  tests 
and  rules  of  practice  as  in  other  cases.    Mann  fit  al.  y.  Oberne  et  at., 

85 

6.  In  partnership. — Appellant  pleaded  the  general  issue  and  the 
Statute  of  Limitations  to  a  declaration  in  assumpsit,  containing  the 
common  counts,  for  goods  sold  by  appellees  to  appellant  and  one  F., 
who  were  declared  against  as  partners.  Held^  that  the  fact  of  the  part- 
nership could  only  be  put  in  issue  by  a  plea  in  abatement  properly  ver- 
ified, as  d  rected  by  the  statute.     Huntington  v.  Chambers  et  al.,     426 

7.  IKAo  mni/  demur  for  misjoinder  of  defendants. — A  party  who  is 
properly  sued  has  no  right  to  object  that  another  who  is  sued  with  him 
is  improperly  made  a  defendant.  He  only  who  is  improperly  joined 
can  demur  for  that  cause.     P.  D.  db  E.  Ry.  Co.  v.  Pixley  et  al.,      283 

IN  REPLKVIN. 

8.  Fraud  in  plaintiff 's  claim — Fraud  in  the  plaintiff's  claim  of 
title,  in  replevin,  need  not  be  pleaded  specially.  Seimon  et  al.  v.  A  l- 
lard,  568 

9.  Special  plea — Presumption — Replevin. — Where  a  demurrer  has 
been  sustained  to  a  special  plea,  which  set  out  a  good  defense,  if  the 
action  was  one  which  admitted  of  a  general  issue  under  which  affirma- 
tive defenses  and  such  as  were  thus  specially  pleaded,  might  be  ^iven 
in  evidence,  the  appellate  court  will  presume  that  the  defendant  had 
the  benefit  of  such  defense  under  the  general  issue,  unless  the  contrary 
is  shown  by  the  bill  of  exceptions;  but  in  a  case  of  replevin  the  court 
does  not  apply  the  doctrine  of  presumption  recognized  above.  Mann 
et  al.  V.  Oberne  et  al.,  85 

10.  What  should  be  traversed. — In  an  action  of  replevin  an  officer, 
in  a  plea  of  justification  setting  up  a  special  property  in  himself  or  in 
the  plaintiff  in  the  execution,  ought  at  the  same  time  to  travei-se  the 
right  of  property  in  the  plaintiff  in  replevin.  Although  the  allegation 
of  property  in  the  plaintiff  may  be  the  only  issuable  matter  in  such  a 
case,  yet  often  matter  alleged  by  way  of  inducement  to  the  traverse  of 
plamtiff's  right  of  property  must  necessarily  be  proved.  Schemerhorn 
V.  Mitchell,  418 

11.  What  necessary  to  prove. — Where  it  becomes  necessary  in  such 
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case  to  attack  the  title  of  the  plaintiff  in  replevin,  for  fraud  or  for  any- 
other  vice  that  would  render  the  title  void  as  to  creditors,  when  the  Siime 
would  be  good  as  between  the  parties,  it  is  incumbent  on  the  oflBcer  to 
show  that  the  plaintiff  in  the  execution  occupies  such  a  position  as  will 
entitle  him  to  contest  the  title  of  the  plaintiff  in  replevin.  Schemer- 
horny.  Mitchell^  418 

PLEADING  IN  CHANCERY— See  Chancery. 

POSSESSION. 
Generality. 

1.  Possession  as  notice.— Where  at  the  time  a  son  attempted  to  con- 
vey certain  land  to  appellee,  his  mother,  it  was  occupied  by  his  brother, 
and  a  few  days  after  she  purchased  the  land  appellee  removed  some 
bedding  and  a  rocking  chair  into  a  bedroom  occupied  by  her  son,  and 
took  up  some  shrubbery  and  planted  it  on  such  land,  but  the  son  still 
occupied  the  house,  and  she  did  not  take  actual  possession  of  the  land 
and  reside  in  the  house  until  several  months  after  appellant's  judgment 
against  her  son  had  become  a  lien  on  the  land.  Held,  that  putting  the 
few  things  in  one  of  the  rooms  of  the  house  and  transplanting  the 
shrubbery  was  not  such  an  open,  visible,  notorious  and  exclusive  posses- 
sion as  was  calculated  to  put  appellant  upon  inquiry.  Hoover  v.  Red- 
mond, 427 

2.  Without  deed  or  insttument  calling  for  boundaries, — Wheie 
persons  claim  possession  without  a  deed  or  other  instrument  calling  for 
boundaries,  their  possession  does  not  extend  beyond  what  they  have  in- 
closed or  actually  occupy.    Moloney  v.  Shattuck,  4A 

PRACTICE— See  Appeals. 
Generally. 

1.  Abstract. — Errors  assigned  by  a  party  upon  matters  which  he 
has  not  seen  fit  to  include  in  the  abstract  will  not  be  considered. 
Hanchett  v.  Riverdale  Distillery  Co.  et  at.,  hi 

2.  Appointment  of  conservator. — Notwithstanding  there  is  already  a 
conservator  for  a  lunatic,  possessing  general  authority  as  such,  by  stat- 
ute, a  court  may  in  its  di.scretion  appoint  a  conservator  or  next  frien'l 
for  a  particular  purpose.     Ryder,  etc.,  v.  Topping  et  al.,  216 

3.  Bill  of  exceptions,  when  not  necessaiy. — When  the  record  shows 
that  the  grounds  of  the  motion,  as  well  as  the  grounds  of  di^mis^^al  wen; 
that  the  court  below  had  no  jurisdiction,  it  is  sufficient  to  bring  up  the 
decision  for  revision  and  no  bill  of  exceptions  is  necessary.  Offield,  etc., 
V.  Siler  et  ah,  308 

As  to  bills  of  exceptions — See  Bill  of  Exceptions. 

4.  Defective  verdict. — If  a  jury  finds  but  part  of  the  matter  put  in 
issue  and  says  nothing  as  to  the  rest,  the  verdict  is  ill,  and  a  venire 
facias  de  novo  shall  issue  if  no  judgment  is  given;  but  if  judgment  is 
given  upon  such  verdict  it  shall  be  reversed,     kelson  v.  Bowen,        All 

5.  Defenses,  number. — Under  our  practice  a  defendant  may  inter- 
pose as  many  defenses  by  plea  as  he  may  have,  and  if  he  succeed  in 
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establishing;  any  one  of  such  defenses  he  recovers,  and  the  defense  may 
as  will  be  established  by  the  admission  of  the  facts  alleged  in  a  plea  by 
demurrer  as  by  evidence  upon  the  trial  upon  issued  joined.    People  v. 
Beach,  669 

6.  Election  of  causes  of  action. — Where  a  party  has  his  election 
to  treat  a  transaction  as  a  valid  sale,  or  a  wrongful  conversion,  and  he 
elects  to  hold  it  a  valid  sale,  and  brings  suit  in  assumpsit,  and  the  other 
pjirty  pleads  a  tender,  and  after  the  evidence  is  all  in  and  the  trial 
nearly  closed,  the  first  party  takes  the  money  and  dismisses  the  suit,  he 
is  estopped  from  afterward  ti^ating  the  transaction  as  a  conversion  and 
bringing  trover.    Daniels  v.  Smith,  3139 

7.  Evidence  as  to  family  dependent  for  support. — Where  appellant 
was  suing  a  railroad  company  in  case  to  recover  damages  tor  an  injury 
sustained  by  him  through  its  alleged  negligence,  it  was  error  to  permit 
him  to  testify  that  he  had  a  wife,  mother,  brother  and  sister  dependent 
on  him  for  support.     C.  dt  A.  R,  It.  Co.  v.  Few,  125 

8.  Evidence  in  rebuttal. — In  an  action  on  a  promissory  note  de- 
fendant pleaded  non-assumpsit  and  pleas  of  fraud  and  circumvention  in 
obtaining  its  execution.  After  the  plaintitf  had  introduced  evidence 
tending  to  prove  the  signature,  the  defendant^introduced  evidence  to 
prove  the  alleged  fraud.  Held,  that  the  plaintiff  had  the  right  to  in- 
troduce any  competent  rebutting  testimony  tending  to  disprove  the  truth 
of  Ruch  charge.    Butz  y.  Schwartz,  114 

9.  Exception  to  ruling. — Even  if  the  court  below  erred  in  refusing 
appellant  leave  to  file  an  additional  plea,  appellant  can  not  complain  of 
the  same  now,  as  he  did  not  except  to  the  ruling  at  the  time.  Hunt- 
ington V.  Chambers  et  al.,  426 

10.  Execution  against  real  estate  of  survivor.'  -An  execution  issued 
and  levied  upon  the  real  estate  of  a  surviving  defotidant,  without  i*eviv- 
ing  the  judgment  against  the  deceased  defendant  s  leirs  and  executors, 
is  valid.     Reed  v.  Garfield,  290 

11.  Execution — Names. — ^Thefact  that  the  execution  contained  the 
name  of  the  deceased  defendant  (the  execution  and  fee  bill  being  issued 
more  than  two  years  since  his  death,  without  reviving  the  judgment 
against  his  heirs  and  executors)  would  not  render  it  void  as  to  the  sur- 
vivor. In  order  that  the  execution  may  conform  to  the  judgment  it  issues 
against  all  the  defendants,  although,  for  all  practicul  purposes,  it 
amounts  to  no  more  than  an  execution  against  the  survivors.  Reed  v. 
Garfield,  290 

12.  Form  of  judgment. — Where  a  judgment  upon  which  an  execi  - 
tion  was  issued,  reading  as  follows:  **The  jury  retired  and  returmd 
the  following  verdict:  We  the  jury  find  for  the  plaintiff  in  the  sum  of 
$200,  and  the  same  is  the  judgment  of  the  court,  with  costs  of  this  suit," 
was  questioned  collaterally.  Held,  that  the  judgment  was  sutficientiv 
formal.     Schemerhorn  v.  Mitchell,  418 

13.  Leave  to  file  additional  answer — Non-compliance  with  terms. — 
Where  the  original  auswer  of  a  garnishee  was  held  insufficient,  and  his 
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additional  answer  was  stricken  out  for  non-compliance  with  the  terms 
upon  which  leave  to  file  it  was  granted,  the  proper  practice  was  to 
render  final  judgment  against  him  by  default  for  want  of  an  answer,  for 
the  amount  of  the  judgment  against  the  principal  debtor  and  costs. 
Carter  v.  Lockwood^  7^5 

14.  Mistake  in  ad  damnum. — Where  by  mistake  in  an  amended 
declaration  the  ad  damnum  was  4aid  out  at  a  less  sum  than  the  amount 
claimed  in  the  afiidavit  to  hold  to  bail,  the  process  of  capias  issued 
therein,  and  the  original  declaration,  and  by  consent  there  was  a  trial 
by  the  court  below,  and  judgment  was  given  for  the  plaintiffs  for  the 
sum  claimed  in  the  afiidavit  to  hold  to  bail,  and  no  exception  was  then 
or  at  any  time  interposed  by  the  defendants,  the  motion  in  this  court  to 
amend  will  be  granted.     Utter  et  al.  v.  J  affray  eta  J.,  2o6 

15.  Motions'Jo  exclude  evidence  and  to  instruct  jury,  etc. — Motions  to 
exclude  the  evidence,  and  motions  to  instruct  the  jury  to  find  for  the  de- 
fendants, are  in  the  nature  of  demurrei-s  to  the  evidence,  and  hence  ad- 
mit not  only  all  that  the  evidence  proves,  but  all  that  it  tends  to  pi'ove. 
Ward  v.  City  of  Chicago,  9?^ 

16.  Questions  by  court  discrediting  witness. — Where,  in  advance  of 
the  cross-examination  by  counsel  which  was  then  regularly  in  order,  the 
court  propounded  questions  upon  matters  pereonal  to  the  witness,  and 
many  of  them  by  their  form  manifesting,  at  least,  a  strong  suspicion  of 
his  truthfulness,  and  his  testimony  was  important  to  the  defendant,  as 
well  upon  the  issue  made  between  the  parties  as  in  mitigation  of  dam- 
ages. Held,  that  it  was  erroneous  to  discredit  the  witness  before  the 
jury  by  such  an  intimation  of  the  opinion  of  the  court.  Douhet  v. 
Kirkman,  6*22 

17.  Record. — Where  neither  the  benefit  certificate,  the  assignment, 
nor  the  by-laws  prescribinar  the  form  in  which  the  assignment  should  be 
made,  nor  the  constitution  of  the  order  applicable  thereto,  although  the 
same  were  given  in  evidence  jn  the  court  below,  were  copied  into  the 
record,  this  court  must  presume  in  favor  of  the  finding  of  the  court 
below.     Henry  et  al.  v.  Trustees,  etc.,  lol 

18.  Taking  exceptions* — Where  the  evidence  objected  to  was  prop- 
erly admitted,  and  no  other  exception  was  taken  and  preserved  in  ac- 
cordance with  §  61  of  Practice  Act,  the  court  can  not  inquire  whether 
the  finding  of  the  court  below  is  sustained  by  the  evidence  or  not.  Por- 
ker V.  Burnham,  VtO 

19.  Verdict  against  weight  of  evidence. — When,  in  the  judgment 
of  an  appellate  tribunal  charged  with  the  duty^  of  reviewing  the  evidence 
and  findmg  the  facts,  justice  demands  that  the  verdict  be  set  aside  as 
manifestly  against  the  weight  of  the  evidence,  no  substantial  error  ap- 
pearing in  the  charge  to  the  jury,  the  court  shoulil  base  its  decision 
upon  that  gi'ound  rather  than  noticing  a  technical  inaccuracy  in  some 
one  of  the  instructions.     C.  d:  A.  R.  R.  Co.  v.  Barber,  etc.,  61^0 

20.  W?ien  evidence  to  prove  case. — Where  there  is  any  evidence 
tending  to  prove  the  plaintiff's  cause  of  action,  and  upon  which  the  jui-y 
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could  reasonably  find  in  favor  of  the  plaintiff,  it  is  the  duty  of  the  court 
to  leave  it  to  the  jury  to  determine  its  weight  and  effect.     Ward  v.  City 
of  Chicago^  98 

21.  Withdrawing  case  from  jury, — Where  a  legal  cause  of  action 
was  stated  in  a  count  and  an  issue  joined  thereon  which  a  jury  had 
been  impaneled  to  try,  and'the  plaintiff  introduced  evidence  tending  to 
prove  the  cause  of  action  as  alleged,  it  was  error  in  the  court  to  exclude 
the  same,  and  withdraw  the  case  from  the  jury  against  plaintiff's  objec- 
tion, and  render  final  judgment  for  the  defendant.  Sargent  v.  Central 
Warehouse  Co.y  553;  Bohmann  v.  City  of  Chicago^  48 

As  to  practice  in  replevin — See  Replevin. 

As  to  practice  in  case  of  slander — See  Slander. 

RAILROADS. 
Crossing  railroad  track. 

1.  Crossing  railroad  track. — The  act  of  attempting  to  cross  a  rail- 
road track  in  a  thronged  city  without  looking  and  listening,  isper  se 
negligence.     C.  d:  N.  W.  By.  Co.  v.  Gertsen,  614 

2.  Crossing  railroad  track. — Whether  a  person  when  about  to 
cross  a  railroad  track  is  guilty  of  negligence  in  failing  to  look  up  and 
down  the  track  to  see  if  any  train  is  approaching,  depends  upon  the 
circumstances  of  each  particular  case.     C.  dj  A.  R,  R.  Co.  v.  Barber, 

630 

3.  Duty  of  person  approaching  railroad  track. — It  is  the  duty  of  a 
person  about  to  cross  a  railroad  track  to  look  and  listen  for  approaching 
trains,  and  the  neglect  of  that  duty  is  such  gross  negligence  as*precludes 
all  right  of  recovery  in  case  of  collision.     W,  St,  L.  dt  P.  Ry,  Co.  v. 
Neikirk,  172 

4.  Walking  on  railroad  track. — Where  a  party  chooses  for  his  path- 
way the  main  track  of  a  railway  upon  which  engines  and  cars  will  ap- 
proach him  only  from  behind,  it  becomes  his  duty  to  keep  an  outlook 
for  danger  in  that  direction.  When  a  party  thus  places  himself  know- 
ingly and  voluntarily  in  a  place  of  great  danger,  ordinary  prudence  re- 
quires of  him  a  vigilance  correspondingly  great.  L*  S.  <fc  M.  S.  Ry.  Co. 
V.  Blanchard,  etc*  582 

Easement  in  street. 

5.  Construction  across  track. — The  constiiiction  of  a  railroad  track 
across  a  street  upon  which  another  railroad  has  its  track,  though  built 
on  the  same  grade,  is  a  taking  of  the  latter^s  property  for  public  use 
within  the  meaning  of  the  constitution,  and  the  latter  is  entitled  to 
have  the  construction  enjoined  until  compensation  is  made.  C.  d-  W.  I. 
R,  R.  Co.  v.  C*.,  St.  fj,  (t  L*  R.  R.  Co.  et  ah,  587 

6.  Damages. — In  assessing  the  damages  in  such  a  case  the  total  ob- 
struction of  the  road  while  such  tracks  are  being  laid,  and  the  perma- 
nent interference,  by  means  of  the  crossing,  with  the  business  transac- 
tions over  the  r.ad,  would  be  proper  elements  to  be  considered.  C.  A 
\^.  L  R.  /?.  Co.  V.  Cm  St.  L,  (^  P.  R.  R,  Co.  et  o/.,  687 
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7.  Easement — What  consists  in. — Saeh  easement  consiBis  in  the 
right  to  maintain,  use  and  enjoy  its  railroad  free  from  hindrance  or  mo- 
lestation, save  such  as  is  incident  to  the  property  and  ordinary  use  of  the 
street  by  the  public,  and  will  be  as  much  protected  from  unlawful  inva- 
sion as  any  other  property  right.  C.  &  W.  I.  R.  R.  Co.  v.  C,  St.  L  S: 
P.  R.  R.  Co.  etai.,  587 

8.  Easement  acquired  by  railroad  in  street. — Where  a  railroad  com- 
pany lays  its  tracks  and  builds  its  railroad  on  a  certain  street  after  hav- 
ing obtained  permission  and  authority  so  to  do  from  the  town,  the  rail- 
road cx)mpany  acquires  a  perpetual  easement  in  the  street.  C.  d:  W. 
1.  R.  R.   Co.  V.  C,  St.  L.  dt  P.  R.  R.  Co.  et  al.,  5^7 

G  ENERAIJ.T. 

9.  Contract — Dutt^  of  railroad  to  furnish  water. — Where  there  is  a 
written  contract  of  shipment  in  which  the  shipper  agrees  that  he  will 
accompany  the  stock,  and  feed  and  water  at  his  own  risk,  it  is  the  duty 
of  the  railroad  to  provide  water  to  the  shipper  at  suitable  points  on  the 
line  of  its  road  for  the  use  of  the  stock.  W.  St.  L.  dt  P.  Ry,  Co.  v. 
Pratt,  177 

10.  Duty  of  railroad — Burden  of  proof. — But  the  burden  of  proof  is 
upon  the  plaintiff,  who  charges  negligence  for  not  adopting  a  certain 
device,  to  show  from  a  survey  of  the  whole  field  that  the  means  of  pro- 
tection could  be  safely  adopted,  and  that  it  afforded  the  desired  protec- 
tion in  one  direction  without  the  introduction  of  new  perils  in  another. 
C.  d:  A.  R.  R.  Co.  v.  Few,  125 

11.  Duty  of  railroad  in  adopting  appliances  for  safety  of  servants. 
It  is  the  duty  of  a  railroad  company  to  adopt  all  such  means  and  appli- 
ances for  the  safely  of  its  servants  as  experience  has  demonstrated  to 
be  necessary  and  can  be  safely  used.     C.  dt  A.  R.  R.  Co.  v.  Few,      \2'^ 

12.  Expulsion  from  train. — Where  a  husband  bought  a  100  mile 
and  non- transferable  ticket,  and  told  the  agent  to  issue  it  to  **  E.  Ban' 
nerman,"  and  "Mr.''  was  inserted  before  the  name,  and  such  ticket 
was  presented  by  the  husband  to  pay  his  wife's  fare,  he  stating  that  the 
ticket  was  intended  for  his  wife,  Elsa  Bannerman.  Held,  that  upon 
refusal  to  pay  her  fare,  the  wife  could  not  recover  from  the  railroad 
company  damages  for  being  expelled  from  the  train.  C.  d^  N,  W.  Ry, 
Co.  v.  Bannerman,  100 

13.  Instruction. — An  instruction  that  **  the  jury  are  instracted,  as  u 
matter  of  law,  that  a  railway  crossing  is  a  place  of  great  danger;  that 
the  tracks  themselves  are  a  warning  to  those  about  to  go  upon  them 
that  it  is  dangerous,  and  that  it  is  the  duty  of  every  person  before  going 
upon  or  across  the  railway  track  to  exercise  care  and  caution,  either  in 
looking  in  both  directions  or  to  listen  to  ascertain  whether  it  is  safe  to 
go  upon  the  track  or  otherwise,  as  may  be  shown  by  the  evidence  in  the 
case.  Held,  erroneous  in  failing  to  state  the  degree  of  Ciire  required 
and  in  being  in  the  alternative.     C.  rf*  N.  W.  Ry.  Co.  v.  Gertsen,     614 

14.  Negligence. — Where  a  railroad  employe  is  injured  while  un- 
coupling cars,  to  create  a  liability  he  must  show,  1,  the  defective  con- 
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dition  of  the  rar;  2,  an  injury  rpsnlting  therefrom;  3,  notice,  actaal  or 
presumptive,  of  such  defect  to  the  owner;  4,  that  the  party  injured  was 
in  the  exercise  of  ordinary  care.     C  B,  tS:  Q.  R.  R,  Co,  v.  Montgotnertff 

205 

15.  Rate  of  speed. — In  this  State  there  is  no  greneral  law  imposing 
any  restraint  as  to  the  rate  of  speed  a  railroad  company  may  run  its 
trains,  and  when  not  prohibited  by  municipal  regulation,  it  may  adopt 
such  rate  as  it  shall  deem  advisable,  provided  the  same  is  reasonably 
safe,  and  the  company  will  not  be  subject  to  any  liability  for  the  rate 
adopted,  if  it  is  not  otherwise  at  fault.  W.  St,  L,  db  P.  Ry.  Co.  v. 
Neikirk%  172 

16.  Risks  of  employment. — Where  foreign  cars  coming  into  the 
yard  day  after  day  are  peculiarly  haznrJous,  in  the  manner  in  which  the 
coupling  apparatus  and  bumpers  are  constructed,  and  that  fact  is  as  well 
known  to  the  employe  as  the  employer,  if  the  employe  continues  in  the 
employment  with  such  knowledge,  he  a>)8umes  the  risk  of  the  employ- 
ment.    C.  B.  at"  Q.  R.  R.  Co.  v.  Montgomery^  205 

17.  Shipper  and  carrier. — Where  a  party  operating  a  coal  mine 
laid  and  kept  in  repair  a  railroad  track  from  its  shaft  to  the  railroad 
but  did  not  own  or  lease  any  locomotive  or  rolling  stock,  and  the  rail- 
road company  carried  upon  such  track  the  product  of  the  mining  com- 
pany, and  in  the  manner  of -operating  and  managing  the  train,  in  all 
its  details,  the  railroad  company  acted  independently  with  its  own 
miichinery  and  by  its  own  servants  and  under  its  own  charter,  the 
mining  company  would  not  be  liable  for  an  injury  on  such  track  to  a 
person  by  a  Irain  of  the  railroad.     Coal  Run  Co.  v.  Strawn,  etc.,        347 

18.  Statutory  warning. — The  statutory  warning  required  to  be 
given  by  railroads  on  approaching  a  highway  crossing,  was  designed 
for  the  protection  of  persons  crossing  the  track  on  the  highway,  and  not 
for  the  safety  of  those  crossing  at  a  distance  therefrom  over  private 
crossings,  constructed  by  the  railroad  for  their  convenience.  W.,  Si. 
L.  dr  P.  Rfi,  Co.  V.  Neikirk,  172 

19.  Stock  killed  hy  train. — To  entitle  a  party  to  recover  for  stock 
killed  by  a  train,  and  for  attorneys'  fees  as  given  by  statute,  it  must  be 
shown  that  the  railroad  against  which  the  suit  is  brought  had  been  open 
for  use  six  months  before  the  injury  complained  of.  P.,  D.dt  E.  Ry, 
Co.  V.  Purriance,  112 

20.  Ticket  evidence  of  right  to  travel. — Between  the  conductor  and 
a  passenger  as  to  the  right  of  the  latter  to  travel,  the  ticket  purchased 
must  be  conclusive  evidence,  and  the  passenger  must  produce  it  when 
called  upon  as  evidence  of  his  right  to  the  seat  he  claims.  C.  <^  N.  W. 
Ry.  Co.  V.  Bannerman,  100 

As  to  instructions  upon  statutory  warning — See  Instructions. 
As  to  ordinary  risks  of  employment  on  railroads— See  Master  and 

ShRVANT. 

RATIFICATION— See  Agency. 
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1,  Certifying  to  abstracts. — ^The  county  commissioners  of  Cook 
county  having  purchased  a  set  of  absti-act  books  of  title  to  real  estate, 
the  county  recorder,  at  the  request  and  by  the  direction  of  the  county 
board,  took  charge  of  the  same,  and  made  out  and  certified  to  abstracts 
of  title  for  persons  applying  for  the  same,  charging  and  receiving  therefor 
compensation  at  rates  fixed  by  a  schedule  furnished  to  the  recorder  by  the 
county  board.  Held,  that  the  services  of  the  recorder  in  makins;  out 
and  certifying  to  such  abstracts  were  outside  of  his  duties  as  recorder, 
and  that  he  was  not  compensated  therefor  by  his  salary  as  recorder. 
Brocktcay  v.  Cook  Co.^  r>6i) 

2.  Suit  for  money  retained  by  recorder. — Where  the  county  board 
brought  suit  against  the  recorder  for  moneys  retained  by  him  out  of  the 
receipts  derived  from  such  business,  a.s  compensation  for  his  services. 
Held,  that  the  board  can  not  recover.  If  it  had  authority  to  engage  in 
the  business  and  employed  the  recorder,  it  had  authority  to  pay  him  for 
his  services,  and  the  services  being  rendered,  a  promise  to  pay  would  be 
implied.  If  the  business  was  ultra  vires  its  corporate  powers,  it  can  not 
maintain  an  action  to  recover  the  avails  of  such  enterprise.  Brochray 
V.  Cook  Co.,  660 

RENT — See  Landlord  and  Tenant. 

REPLEVIN. 
Generallt. 

1.  Defective  verdict. — In  an  action  of  replevin  for  certain  goo  Is 
where  only  a  portion  were  obtained,  the  jury  returned  the  following  ver- 
dict: "  We.  the  JU17.  find  the  right  of  property  obtained  on  the  writ  of 
replevin  in  the  plaintiff,  and  assess  her  damages  at  $1*38.50  for  detention 
of  goods  not  obtained.**  Held,  that  when  the  plaintiff  sought  to  recover  for 
the  goods  which  were  not  obtained,  it  was  in  trover,  and  the  law  raised 
the  presumption  of  an  issue  being  joined  as  upon  a  plea  of  not  guilty  to 
that  count ;  that  the  verdict  is  fatally  defective  in  finding  only  as  to  pnrt 
of  the  matter  put  in  issue.    Nelson  v.  Botten^  477 

2.  Disaffirmance  of  contract — Return  of  acceptance. — Where  the 
vendor  of  goods,  sold  on  a  credit,  elects  to  disaliirm  the  sale  for  the 
fraudulent  misrepresentations  of  the  vendee  in  obtaining  the  goods,  if 
the  vendor  received  a  note  or  acceptance  in  payment  of  the  goods,  be 
must  first  return  or  offer  to  return  smh  note  or  acceptance  lefore  he  i^ 
in  a  position  to  bring  a  suit  of  replevin  for  the  goods.  Hanchett  v.  Sorff 
et  ah,  49:{ 

3.  Pleading. — In  an  action  of  replevin  under  a  plea  of  justification, 
setting  up  the  judgment  ajeanst  D.,  levy  by  constable,  etc.,  evidence 
was  offered  to  prove  that  a  shnm  sale  of  the  goods  had  been  made  by 
D.  to  plaintiff.  f/M,  that  sach  evidence  was  admissible  under  the 
pleadings.  Defendants*  were  not  compelled  to  disclose  by  special  plea, 
in  advance^  the  grounds  of  their  attack.    Seimon  et  ah  V.  AUard, 
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replevin. 

Generally.     Continued, 

As  to  pleading  in  replevin — See  Plbabino. 

As  to  rescinding  sale  and  bringing  action  in  replevin — See  Rescis- 
sion OF  Contract. 

RESCISSION  OF  CONTRACT. 
For  fraud. 

1.  Election  to  affirm  hy  bringing  attachment. — Where  a  party,  being 
fully  aware  of  the  fraud  for  which  he  subsequently  attempted  to  rescind 
a  sale,  brought  an  attachment  suit  before  any  of  the  notes  given  for  the 
goods  were  due.  Held^  that  this  was  an  irrevocable  election  to  treat  the 
transaction  as  a  sale,  and  such  pai'ty  could  not  afterward  rescind  the  sale 
and  recover  the  goods  sold.  Hanchett  v.  Eirerdale  Distillery  Co.  et 
at.,  t)7 

2.  For  fraud. — Where  one  purchases  goods  upon  false  representa- 
tions as  to  his  financial  ability,  and  the  vendor  in  reliance  upon  such 
representations  makes  a  sale,  such  a  sale  is  voidable  ut  the  option  of 
the  vendor.  The  election  to  rescind  or  not  resciml  being  once  made  is 
final  and  conclusive.     Hanchett  v.  Riverdale  Distillery  Co.  et  al.,        67 

3.  Fraud— Action  of  assumpsit. — Where  a  part  of  the  hypothesis  of 
an  instruction  submitted  was  of  a  fraud  perpetrated  upon  the  vendee, 
by  means  of  false  and  fraudulent  representations  as  to  the  price  paid  for 
certain  land  by  the  vendor,  and  the  action  brought  Wius  assumpsit. 
Heldf  that  no  recovery  can  be  had  on  the  giound  of  fraud,  at  least  in 
this  form  of  action,  until  there  has  been  a  rescission  of  the  contract. 
Watson  V.  Un.  Iron  and  Steel  Co.^  509 

4.  Offer  to  return  consideration. — Where  parties  attempt  to  rescind 
a  contract  of  sale,  and  sue  in  replevin,  and  a  portion  of  the  property  re- 
plevied is  merchandise  fcr  which  a  certain  note  was  given,  and  such 
note  is  not  tendered  before  or  during  the  trial,  as  to  that  sale  the  at- 
tempted rescission  is  ineffectual,  and  the  other  party  is  entitled  to  dam- 
ages for  the  value  of  that  portion  replevied.  Hanchett  v.  Riverdale 
Distillery  Co.  et  al.^  57 

5.  Return  of  acceptance, — Where  the  vendor  of  goods,  sold  on  a 
credit,  elects  to  disaffirm  the  sale  for  the  fraudulent  misrepresentations 
of  the  vendee  in  obtaining  the  goods,  if  the  vendor  received  a  note  or 
acceptance  in  payment  of  the  goods,  he  must  first  return  or  offer  to  re- 
turn such  note  or  acceptance  before  he  is  in  a  position  to  bring  a  suit  of 
replevin  for  the  goods.     Hanchett  v.  Sorg  et  al.,  498 

6.  Return  of  notes. — In  rescinding  this  contract  of  sale  for  fraud, 
the  court  below  should  have  decreed  the  return  of  the  $250,  as  it  was  a 
part  payment  of  the  purchase  money.     Hicks  etc^y.  Stephens^        480 

7.  What  necessary  to  prove. — In  order  that  a  vendor  may  avoid  a 

contract  of  sale  on  account  of  false  and  fraudulent  representations  as 

to  commercial  standing  made  by  the  vendee,  it  is  necessary  to  prove 

not  only  that  the  representations  made  by  the  vendee  were  false,  but 

that  they  were  coupled  with  a  dishonest  intent.    Swaim  v.  Humphreys 

et  al.<,  451 
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RES  ADJUDICATA — See  Attachment  and  Garnishment. 

roads  AND  BRIDGES. 
Commission  KRs  of  highways. 

1.  Commissioners  of  highicays  issuing  orders. — A  petition  for  a 
writ  of  inaDdamus  to  compel  commissioners  of  highways  to  issue  an 
order  upon  their  treasurer  for  certain  damages  allowed  the  petitioner  for 
lands  taken  as  a  hifsrhway,  which  contained  no  allegation  that  there  wa^ 
any  money  in  the  bands  of  the  treasurer  out  of  which  the  order  could  be 
paid  if  issued,  or  that  any  tax  had  been  levied  which  could  be  nsed  in 
its  payment,  is  subject  to  demurrer.  The  issuing  of  puch  order  by  the 
respondents  upon  their  treasurer  would,  under  section  one  of  the  laws 
of  1879,  p.  78,  have  been  unlawful  unless  there  was  money  in  his  hands 
or  means  provided  to  pay  it.     Comm*rs^  etc.^  v.  Snyder  et  a?.,  645 

2.  Injury  on  temporary  bridge. — Where,  pending  the  completion 
of  a  new  bridge,  a  teniporaiy  one  was  put  up  by  the  comni.ssioner  and  an 
injury  occurred  on  such  bridge  to  appellee's  horse  and  appellee  brought 
suit  before  a  justice  of  the  peace.  Ueld,  assuming  that  such  action  will 
lie  against  the  commissioners,  before  the}' can  be  held  liable  it  must 
appear  that  the  defects  in  the  bridge,  if  any,  were  known  to  them,  or 
that  the  circumstances  surrounding  them  were  such  that  it  was  negli- 
gence in  them  not  to  have  noticed  them.     IHckerell  et  al.  v.  Kunsi, 

461 

3.  Power  of  highway  commissioners  to  create  debt. — The  statute  has 
given  highway  commissioners  no  power  to  create  a  debt  or  liability  for 
which  it  has  not  also  piven  them  authority  to  provide  the  means  of  pay- 
ment.    Highway  Comm'rs  y,  Hamilton  et  al.y  41*2 

4.  Suit  by  individuals  for  duty  otccd  the  public  generally. — Qucere. 
whether  a  single  individual  who  suffers  special  dam  ige  by  re.ison  of  the 
negligent  performance  of  a  duty,  owed  by  the  commissioners  of  high- 
ways to  the  public  generally,  can  maintain  an  action  therefor.  Pich- 
erell  et  al.  v.  Kunst,  461 

Roads. 

5.  Dedication  and  acceptance  of  road  by  public. — Where  the  evi- 
dence showed  a  dedication  of  the  road  by  appellee  to  the  public  and  an 
acceptence  of  it  by  the  town  prior  to  a  conveyance  of  the  property  to 
appellee's  Hon,  the  injunction  should  be  made  perpetual  to  restiain  both 
appellee  and  his  wife,  to  whom  the  son  had  conveyed  the  property,  from 
interfering  with  such  road.     Town  of  Whitfield  v.  Horrtcks,  315 

As  to  road  drainage— See  Drainage,  page  412. 

6.  Law  of  the  road — Meeting  at  intersection  of  streets. — ^The  statute 
as  to  the  r'ght  side  of  the  road  has  no  application  to  a  case  where  trav- 
elers in  vehicles  meet  at  the  junction  of  two  streets.  In  such  case  the 
rule  of  the  common  law  applies,  and  each  person  must  use  reasonable 
care  to  avoid  a  collision  such  as  the  place  and  circumstances  require. 
Morse  v.  Sweenie  et  al,,  486 

As  to  presumption  of  a  dedication  of  a  road  to  the  public  from  twenty 
years  user — See  User. 

As  to  use  of  streets  by  fire  department — See  Cities,  Villages  and 
Towns. 
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SALE. 
Geneually. 

1.  Iniplird  wan-anty. — Where  one  ordera  an  article  of  a  manufact- 
urer and  desig^natc?s  a  pirticular  Rind  of  material,  oat  of  waich  the 
article  is  to  be  made,  in  whole  or  in  part,  such  matena.1  not  beinjf  made 
by  the  manuliiclurer  himself,  if  the  manufacturer  uses  the  desijjnated 
material,  the  law  will  not  imply  a  warranty  as  to  its  quality  or  fitncFS, 
unless  it  be  shown  that  the  m-.inufacturer  failed  to  use  reasonable  anct 
ordinary  care  in  selecting  it.     Shnenberger  v.  McEiven,  496 

2.  Sale  or  morigage* — The  test  to  determine  whether  a  conveyance 
of  lands  made  ^n  considerit'.on  of  the  grantor's  indfjbtedness  to  the 
grantee  is  a  sale  or  mortgage,  is  to  be  found  in  the  question  whether 
the  debt  was  discharged  or  not  by  the  conveyance.  And  this  test 
applies  as  well  to  sales  and  assignments  of  chattels.  Glass  v.  Doane 
et  al.y  66 

As  to  rescission  of  sale  for  fraud — See  Rescission  of  Contract. 
As  to  sale  by  debtor  to  hinder   and  delay  creditor — See   Debtoji 
AND  Creditor. 

SCIENTER— See  Trespass. 

SLANDER. 
Generally. 

1.  General  reputation  of  plaintiff. — In  an  action  on  the  case  for 
slander,  the  words  charged  imputing  the  crime  of  larceny,  it  is  not  error 
to  permit  the  deiendant  to  prove  the  general  reputation  of  the  plamt- 
iflF.     Welker  v.  Butler,  209 

2.  Instruction  upon. — An  instruction  that  **  if  the  jury  believe  from 
the  evidt-nce  that  the  plaintiff  was,  at  the  time  the  language  is  alleged 
to  have  been  used,  taking  the  property  of  the  defendant  with  the  intent 
of  converting  it  to  his  own  use,  then  they  will  find  for  the  defendant.' 
JFi^/rf,  clearly  erroneous.  The  defense  of  justification  could  be  made 
only  by  establishing  every  element  necessary  to  constitute  the  crime  of 
larceny.     Welker  v.  Butler.  209 

•^.  Malice. — While  the  law  implies  malice  from  the  use  of  words  ac- 
tionable jofr  5^,  yet  this  implication  may  be  explained  and  rebutted  by 
circumstances.  The  words  may  be  shown  to  have  been  used  with  ref- 
erence to  a  known  act  and  to  have  been  so  understood  by  those  present, 
and  that  such  act  was  not  in  point  of  law  a  felonv'.  It  is  proper  to  sub- 
mit the  intent  of  the  publication  to  the  jury.      Welker  v.  Butler,       209 

4.  Meutul  suffering — Damages. — It  was  error  for  the  court  to  refuse 
the  instruction  that  if  the  defendant  had  charged  the  plaintiff  as  al- 
leged, the  mental  suffering  thereby  occasioned  to  plaintiff,  if  any  such 
had  bt^en  proved,  was  a  proper  element  to  be  considered  in  fixing  the 
damages.     Welker  \.  Butler,  209 

STABLE  KEEPER'S  LIEN— See  Lien. 

STATUTES. 
Construction  of. 

1.  Fees  and  Salaries  Act — Coroner^ s  inquest. — The  true  mecaning 
and  intent  of  section  45  of  the  Fees  and  Salaries  Act  is  that  each  juror 
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statutes. 

Construction  op.     Continued, 
attending  an  inquest  shall  be  paid  a  per  diem  of  $1,  regardless  of  the 
fact  whether  that  particular  inquest  or  inquiry  is  upon  the  body  of  one 
or  many.     County  of  St.  Clair  y.  Boll  man  ^  279 

2.  Dram  Shop  Act. — Section  13  of  the  Dram  Shop  Act  should  re- 
ceive a  fair  and  liberal  construction  and  be  strictly  enforced,  but  at  the 
same  time  it  is  to  be  interpreted  within  its  true  intent  and  meaning,  and 
a  thing  within  the  intention  is  within  the  statute,  though  not  within 
the  letter,  and  a  thing  within  the  letter  is  not  within  the  statute,  unlera 
within  the  intention.     Hogg  y.  People,  2S8 

3.  Intention,  how  ascertained, — Courts  are  not  confined  to  the  literal 
meaning  of  words  in  a  statute  in  its  construction,  but  the  intention  may 
be  collected  from  the  necessity  or  cause  of  the  act,  and  its  words  may 
be  enlarged  or  restricted  according  to  its  true  intent.  Reinecke  v.  Peo- 
ple, 241 

4.  Penal  statutes,  how  construed.— PemiX  statutes  are  to  be  con- 
strued strictly,  and  are  never  to  be  extended  by  mere  implication  to 
either  persons  or  things  not  brought  within  their  clear  meaning  and  in- 
tent.    Reinecke  v.  People,  241 

6.  Village  ordinance. — As  to  ordinance  of  village  prohibiting  trad*! 
on  Sunday,  passed  under  p.  66,  Art.  3,  §  1,  of  the  act  in  relation  to 
cities,  villages  and  towns.     Village  of  Chehanme  v.  McPherson,        31 1 

As  to  construction  of  mining  act — See  Mines. 

As  to  statute  giving  appeal  incases  of  administration — See  Ad- 
ministration. 
Statute  op  limitations. 

6.  Construction  of  statute. — In  the  saving  clause  in  the  Statute  of 
Limitations  (Laws,  1871-2,  p.  559.  §  24),  **  but  this  action  shall  not  be 
80  construed  as  to  affect  any  rights  or  liabilities,  or  any  causes  of  action 
that  may  have  accrued  before  the  act  shall  take  effect, "  the  terms, 
"rights  and  liabilities'"  and  "causes  of  action  "  are  not  synonymous, 
and  it  was  the  plain  purpose  of  the  legislature  to  leave  wholly  unaffected 
all  conti-acts  that  had  been  executed  prior  to  the  time  when  the  act  be- 
came a  law.     Smart  v.  Morrison,  226 

7.  Demurrer. — When  a  note  was  made,  the  Statute  of  Limitations 
provided  that  suits  should  be  brought  upon  such  causes  of  action  with" 
in  sixteen  years  after  the  same  had  accrued,  but  before  the  note  became 
due  another  statute  took  effect,  providing  that  such  actions  should  be 
brought  within  ten  years  after  the  cause  of  action  accrued.  Appellee 
tiled  a  plea  to  appellant's  declaration,  that  the  cause  of  action  did  not 
accrue  within  ten  years.  Appellant  demurred  to  such  plea.  Held,  that 
the  court  erred  in  not  sustaining  such  demurrer.     Smart  v.  Morrison, 

2-26 

8.  Time,  how  computed. — In  a  bill  for  specific  performance  by  the 
vendor,  where  the  title  is  one  by  limitation,  the  time  should  be  computed 
from  the  time  the  statute  begins  to  run  to  the  date  of  the  decree.  Park* 
V.  Laroche,  3-H 

STOCKHOLDERS— See  Corporations. 
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STRICT  FORECLOSURE— See  Mortgages. 
SUBROGATION. 
Gbnerallt. 

1.  Conventional  sxibrogation. — It  is  only  when  the  right  of  subro- 
gation is  the  result  of  an  express  agreement  that  a  partial  payment  can 
be  considered  as  effecting  a  pro  tanto  a&signment.    Loeb  v.  Fleming, 

503 

2.  To  rights  of  senior  mortgagee. — In  order  to  be  entitled  to  subro- 
gation or  substitution  by  operation  of  law  to  the  rights  and  interests  of 
the  senior  mortgagee  m  landb,  by  redemption,  the  party  redeeming 
must  pay  the  entire  amount  of  an  incumbrance  which  is  senior  to  his 
own  estate.    Loeb  v.  Fleming^  603 

SURETY.         -^ 
Liability  of. 

1.     Liability  strictly  construed, — The  liability  of  a  surety  is  not  to 
be  extended  by  implication  or  construction  beyond  the  terms  of  his  con- 
tract.    Burgett  et  aL  v.  Paxton  et  al„  379 
As  to  liability  of  surety  on  guardian^ s  bond — See  Bonds. 

TENANTS  IN  COMMON. 
Generally. 

1.  Charging  co-tenant,  etc. — As  between  co-tenants,  where  there  is 
no  disseizin,  it  is  error  to  charge  a  co-tenant  not  only  with  what  he  re- 
ceived or  realized,  but  for  what  he  could  have  realized  by  prudent  man- 
agement of  the  property.     Sconce  v.  Sconce,  169 

2.  Co-tenants,  when  liable  for  rent. — To  render  one  tenant  in  com- 
mon liable  to  another  for  rent,  or  for  use  and  occupation,  there  must  be 
fiomeihing  more  than  an  occupancy  of  the  estate  by  one,  and  forbearance 
to  occupy  by  the  other.     Sconce  v.  Sconce,  169 

3.  Occupation  and  cultivation  of  vacant  and  unoccupied  lands. — 
Where  one  tenant  in  common  enters  upon  vacant  and  unoccupied  lands, 
and  by  his  own  labor  and  money  reduces  the  same  to  cultivation,  and 
without  renting  or  ever  having  received  rent  therefor,  occupies  and 
cultivates  the  same  without  objection,  if  liable  at  all,  it  is  only  for  a 
share  of  the  actual  profits  made  from  the  use  of  the  premises  after  de- 
ducting taxes  paid,  the  costs  of  improvements,  and  all  other  expenses. 
Sconce  Y.  Sconce,  169 

As  to  compelling  contribution  to  protect  the  common  title — See  Con- 
tribution. 

TELEGRAPH  COMPANIES. 
Generally. 

1.  Telegraph  companies,  provisions  by. — Provisions  of  telegraph 
companies  requiring  the  present^ition  of  claims  for  damages  within  a 
specified  time,  and  ban'ing  all  claims  not  so  presented,  are  valid. 
West.  Un.  Tel.  Co.  v.  Fairbanks  et  al.,  600 

2.  Printed  agreement — Evidence  aliunde. — Where  in  the  printed 
portion  of  a  telegraph  blank  there  were  words  expressing  an  agreement 
by  the  sender  to  the  printed  conditions,  and  a  request  that  the  message 
be  sent  subject  thereto.    Heldj  that  if  evidence  aliunde  is  requisite  to 
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TELEGRAPH  COMPANIES. 
Genekallt.  Continued. 
show  the  assent  to  and  adoption  by  the  sender  of  the  form  of  contract 
printed  on  the  blank,  the  same  proof  is  necessary  to  establish  his  assent 
to  and  adoption  as  his  own  of  the  printed  words  by  which  he  is  made  to 
agree  to  such  proposed  contract.  West.  Un.  Tel.  Co.  v.  Fairbanks  H 
al.,  600 

3.  Question  of  fact  as  to  what  is  pai't  of  the  contract. — Whether  the 
printed  matter  on  the  blank  of  a  tile^raph  company  on  which  a  mes- 
sage is  written  and  signed  by  the  sender^  is  a  part  of  the  contract  or  not, 
is  a  question  of  fact  to  be  determined  by  the  circumstances  of  the  case. 
West.  Un.  Tel.  Co.  v.  Fairbanks  tt  al.,  600 

4.  Reasonable  rule — Knowledge  of  sender. — While  the  rule  of  a 
telegraph  company  printed  on  the  blank,  requiring  the  presentation  of 
claims  within  thirty  days,  being  reasonable,  might  be  binding  without 
the  sender's  assent,  it  would  be  necessary  to  show  that  the  ru  e  was 
brou>?ht  home  to  the  knowledge  of  the  sender.  West.  Un.  Tel.  Co.  v. 
Fairbanks  et  all,  600 

TIME. 
Generally. 

1.  lAzpse  of  time. — ^The  lapse  of  nine  years  between  the  date  of  a 
judgment  and  the  sale  on  execution  will  not  impeach  it.  Parks  v.  La- 
roche,  3i>4 

2.  Title  by  limitation. — In  a  bill  for  specific  performance  by  the 
vendor  where  the  title  is  one  by  limitation,  the  time  should  be  computed 
from  the  time  the  s.atute  begins  to  run  to  the  date  of  the  decree. 
Parks  V.  Laroche,  352 

TITLE. 
Generally. 

1.  Contract  for  good  title. — ^Where  a  party  does  not  contract  for  a 
title  of  record  but  simply  for  a  good  title,  he  may  be  compelled  to  ac- 
cept one  not  of  record  if  such  title  is  good  to  a  moral  certainty. 
Parks  V.  Larorhe^  354 

2.  Same — Title  by  limitation. — A  title  by  limitation  is  capable  of 
meeting  the  above  requirement.  In  a  case  where  the  prior  record  title 
is  shown  to  have  been  in  one  against  whom  the  statute  under  which 
adverse  possession  becomes  available  has  run,  it  is  in  law  and  fact  as 
firm  as  a  deed  can  make  it.     Parks  v.  Laroche^  354 

3.  Time,  h  w  computed. — In  a  bill  for  specific  performance  by  the 
vendor,  where  the  title  is  one  by  limitation,  the  time  should  be  computed 
from  the  time  the  statute  begins  to  run  to  the  date  of  the  decree. 
Parks  V.  La  roche ,  <  354 

4.  Title  pitrchasfd  with  notice. — Title  purchased  with  notice  of 
adverse  claims  will  not  be  rendered  invalid  thereby  if  derived  from  a 
bona  fide  owner  without  notice.    Shinn  et  ah,  v.  Shinn  et  at.,         141 

TRESPASS. 
By  cattle. 

1.    By    domestic    cattle — Scienter. — Where  the  owner  of  domestic 
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TRESPASS. 

By  cattle.  Continued. 
animals  is  guilty  of  a  trespass  in  perraittinjf  or  allowing:  snch  animals  to 
enter  his  neighbor's  close  and  do  damage,  he  is  charj^f  able  wilh  the  con- 
sequential damages  sustained  by  the  p'aintiff  growing  out  of  such  tres- 
pass to  his  premises,  whether  the  owner  had  or  had  not  notice  that  the 
animals  had  a  vicious  propensity  to  do  the  particular  act.  Lee  ei  al  v. 
Bttrk,  651 

2.  By  Texas  cattle — Communication  thereby  of  fever — Scienter. — 
While  a  party  may  have  the  legal  right  to  keep  in  his  pofspfision  in  this 
Slate,  Texas  or  Cherokee  cattle,  yet  it'  he  tvrongfulUf  nliow<<  th^m  lo 
mingle  with  his  neighbor's  cattle  and  they  thereby  commnniciite  fevrr 
to  such  cattle,  he  is  answerable  for  all  the  dama.rf»s,  boMi  d  rect  and 
consequential,  that  result  from  their  trespasses,  and  this  without  regard 
to  his  knowledge  of  their  condition.     Lee  ei  al,  v.  Burk,  601 

Generally. 

3.  Trespasser — Degree  of  care. — A  pnrty  trespa<^sing  upon  grounds 
where  he  has  no  right  to  be,  is  held  to  the  exercise  of  a  higher  degree 
of  care  and  vigilance  for  his  own  safety  than  would  be  exacted  of  him 
if  he  were  there  in  the  exercise  of  a  legal  right.  L.  5.  cf-  -7.  S.  Ry.  Co. 
v.  Blanchardy  etc.,  682 

TROVER— See  Conversion. 

TRUST  DEED. 

Generally. 

1.  Evidence  of  payment  of  note. — In  a  suit  to  set  aside  certain  re- 
leases and  to  foreclose  a  deed  of  trust,  an  admission  by  the  payee  of  the 
notes,  while  he  held  the  notes  and  deed  of  trust,  that  a  payment  had 
been  made  to  apply  on  said  notes,  though  made  prior  to  their  maturity, 
is  competent  evidence  of  said  /ay men t  against  his  assignee.  Merrick- 
et  al.  V.  Hulhtrt,  606 

2.  Notice — Agreement. — In  this  case  there  was  an  agreement  be- 
tween the  trustee  and  the  payee  to  substitute  a  mode  of  payment  not 
provided  for  in  the  instrument,  and  the  payee,  in  case  of  sale  of  notes, 
was  to  inform  his  assignee  of  such  arrangement;  a  payment  was  made 
after  assignment  in  accordance  with  such  arrangement  but  no  notice 
given  the  assignee.  Heldy  that  such  payment  was  ineffectual  as  agrainst 
the  assignee,  and  that  the  trustee  had  no  authority  to  execute  a  release 
of  the  trust  deed.    Merrick  et  al.  v.  Hulbert,  606 

USER. 
Generally. 

1.  Lands  lying  in  common  and  unincJosed. — In  the  ca«?e  of  lands 
lying  uninclosed  and  in  commop,  until  circumstances  induce  owners  to  in- 
close, no  strength  of  inference  or  conclusions  can  be  deduced  from  mere 
travel  across  it  by  the  public,  without  objection  from  the  owner.  Pey- 
ton V.  Shaw  et  al.,  192 

2.  Presumption  from  twenty  years  user. — The  presumption  arie- 
ing  from  twenty  years  user  of  a  way  is  not  conclusive,  but  it  may  be  re- 
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USER. 
Genkrally.     Continued. 
butted  by  showing  facts  to  overcome  suck  presumption.    Peyton  v. 
Shaw  et  al,  192 

3.  Where  user  for  less  than  ttreniy  years. — Where  the  nser  has 
been  for  a  shorter  period  than  twenty  years,  a  dedication  of  the  laud 
to  public  use  may  be  shown  by  such  acts  or  conduct  on  the  part  of  the 
owner  as  indicate  an  intent  on  his  part  to  dedicate  the  same,  and  an  ac- 
ceptance thereby  by  the  public.  Peyton  v.  Sliaw  et  al.,  1^2 
USURY. 
Generally. 

1  Additional  risk  assumed. — The  court  is  of  opinion  that  there  was 
no  usury  in  talcing  the  bonus  in  question,  and  the  agreement  for  a 
larger  rate  of  interest  than  originally  received,  since  there  was  an  addi- 
tional risk  assumed  by  the  creditor  in  substituting  for  part  of  the 
security  previously  held,  another  tract  of  land,  with  the  value  and  con- 
dition of  which  he  was  unacquainted.    Hall  et  al,  v.  Edwards,         969 

VENDOR  AND  VENDEE. 
Generally. 

As  to  rescission  of  sale  for  fraudulent  representations  of  vendee — 
See  Rescission  of  Contract. 

As  to  implied  warranty  where  article  ordered  of  manufacturer — 
See  Sales. 

WAREHOUSE  RECEIPTS. 
Generally. 

1.  Indorsement  and  delivery  of  receipt. — Upon  the  sale  of  property 
stored  in  a  warehouse,  the  indorsement  and  delivery  of  the  warehouse 
receipt  has  the  effect  not  only  to  transfer  the  title  to  the  property  to  the 
indorse?,  but  also  to  give  him  a  right  of  action  for  any  breach  of  duty  of 
which  the  warehouse  company  was  guilty  in  respect  thereto  at  any  time 
during  the  bailment.    Sargent  v.  Central  Warehouse  Co.,  55;} 

WARRANTY. 
Implied  warranty. 

1.  Article  ordered  of  manufacturer. — Where  one  orders  an  article 
of  a  manufacturer  and  designates  a  particular  kind  of  material  out  of 
which  the  article  is  to  be  made  in  whole  or  in  part,  such  material  not  being 
made  by  the  manufacturer  himself,  if  the  manufacturer  uses  the  desig- 
nated material,  the  law  will  not  imply  a  warranty  as  to  its  quality  or  fit- 
ness, unless  it  be  shown  that  the  manufacturer  failed  to  use  reasonable 
and  ordinary  care  in  selecting  it.    Shoenberger  v.  McEwen,  496 

WATERCOURSES— See  Drainage. 


G/.,  h  Ol.  a, 


so'dii 


:y\ 


53 


